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FOREWORD

Today more than a hundred specialized legal journals and collections are annually
issued in Ukraine, publishing thousands of scientific articles from various branches
of legal science.

In 2008 by the decision of the Presidium of the Academy the nationwide scientific
periodical — the Yearbook of Ukrainian law was founded, in which the most important
legal articles of academicians and corresponding members of the National Academy
of Legal Sciences of Ukraine, as well as research associates, who work in the
Academy’s research institutions and other leading research and higher education
institutions of Kyiv, Kharkiv, Donetsk, Lviv, Odesa, are published.

Yearbook aims to become a guide in the field of various scientific information
that has already been printed in domestic and foreign journals during the previous
year. “Yearbook of Ukrainian law” is a unique legal periodical dedicated to the
widest range of legal science’s problems striving to become a concentrated source
of modern scientific and legal thought on current issues in the theory and history
of state and law, constitutional, criminal, civil, economic, international and other
branches of law, that has no analogues in Ukraine. The journal’s pages contain
modern legal concepts and theories of the further development of Ukraine as
a democratic, social, law-governed state, full of the most provoking contemporary
ideas, fundamental and substantial issues of jurisprudence.

The selection process of articles is carried out by the branches of the Academy
(theory and history of state and law, state-legal sciences and international law,
civil-legal sciences, environmental, economic and agricultural law, criminal-legal
sciences), which combine leading scientists and legal scholars from all over Ukraine.

From 2014, the Yearbook of Ukrainian Law is published in English. Each issue
of the English version is sent to more than 70 law libraries of the world, including
USA, Canada, Australia, Great Britain, Germany, Portugal, Switzerland, Norway,
Denmark, Latvia, and Lithuania. This enables scientists from other countries to get
acquainted with the problems relevant to Ukrainian legal science, both the general
theoretical, as well as different branches of law, modern Ukrainian legislation and
practice, to provide opportunities for international scientific cooperation.

Editor in Chief Yearbook of
Ukrainian law
Oleksandr Bandurka
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THE REALISATION OF LAW IN THE CONTEXT
OF ITS NORMS, PRINCIPLES AND STANDARDS:
BROAD AND NARROW APPROACHES

Abstract. The article offers a comprehensive analysis of the process of legal realisa-
tion through the lens of conceptual distinctions between narrow and broad approaches to
the phenomenon. The narrow approach is defined as the realisation of legal norms exclu-
sively, whereas the broad interpretation also encompasses the realisation of legal princi-
ples and relevant legal standards. The author substantiates the need for a doctrinal dis-
tinction between the realisation of legal norms — as legally determined, law-abiding con-
duct — and the broader realisation of law as a complex phenomenon that includes the
incorporation of fundamental legal values and principles, particularly at the interna-
tional level. It is argued that legal realisation is not merely a mechanical execution of
norms, but a complex legal process that encompasses both domestic and international
dimensions of legal regulation. Particular attention is paid to the legal realisation of gen-
eral principles of law, in particular the principle of respect for human rights, as a key
instrument for establishing international law and order. An analysis of contemporary
challenges in the field of legal realisation, such as the politicisation of legal processes, the
decline in the effectiveness of international legal mechanisms and the rise of legal nihil-
ism, is carried out. The article emphasises that it is precisely through the improvement of
law enforcement mechanisms, in particular through the implementation of legal princi-
ples and standards, that a meaningful transformation of the contemporary legal system is
possible.

Key words: realisation of law, realisation of legal norms, broad and narrow ap-
proaches to the realisation of law, realisation of general principles of law, realisation of
legal standards, principle of respect for human rights.
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FEheYRealisationfoiflfaws
infthelContextol§i tSENOrms™S

Problem statement

Among the many perspectives
on legal matter research, there is an
unquestionable thesis that they can be
divided into those conducted purely
in theoretical and philosophical-legal
spheres and those that are the product
of practical application. The range of
issues related to the realisation of law
are no less interesting in this context,
as they are studied in the theoretical
segment and also reveal practical
aspects and “snapshots” regarding the
implementation of theoretical models
into the practical paradigm of legal life.
One of the “ungrasped” and unaddressed
issues in this context is the problem of
the extending (broad) interpretation of
the category of “the realisation of law”.
This is not only as the realisation of
purely legal norms (narrow approach),
but also as the embodiment of legal
norms, principles and relevant standards
in the lawful conduct of subjects.

Recent studies and publications
analysis

The problem of the legal realisation
has not been a subject that has been
scantily or insufficiently studied in it’s
the traditional sense. At various times, it
has been addressed by S. Bobrovnyk,
Yu. Besaha, O. Bohinich, V. Dudchenko,
Ye. Kubko, N. Onishchenko,
N. Parkhomenko, O. Petryshyn,
A. Shevchenko, Yu. Shemshuchenko,
and others. However, this problem
requires novel approaches, relevant

analytics, and conclusions consistent
with historical development and legal
progress.

The purpose of this article is to
highlight two approaches (broad and
narrow) to defining the essence of
modern legal realisation processes.

The statement of material

In order to illustrate the outlined
problem, we would like to refer to
encyclopaedic and dictionary works for
the study of the definitional (conceptual)
range. In particular, the following
definitions of legal realisation are
proposed:

— the realisation of legal norms — the
embodiment of legal provisions in the
activities of legal subjects [1, p. 787];

— the opportunity provided by state
laws to do something, the opportunity to
do something as a result of some action,
permission [2, p. 152—-157].

Of particular interest is the study of
certain aspects of legal realisation related
to the European tradition [3, pp. 18-55].
Among the interesting studies in the field
of legal realisation and the processes that
influence it, we cite the works of other
European scholars, presented in both
individual and collective monographic
studies [4, p. 18-55].

In proposing to distinguish between
the concepts of legal realisation and the
realisation of legal norms, we again refer
to encyclopaedic works, which testify to
the constant attention paid to this issue

PRTE)2026
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throughout the temporal development
of general legal theory and the concept
of ensuring and protecting human
rights. By taking given context into
consideration, we would like to continue
our reflections on the conceptual and
categorical framework within the context
of distinguishing between the concept of
“realisation of law” and the concept of
“realisation of legal norms”. The latter
“realisation” is a narrower segment, in
our opinion and belief. In particular,
the phenomenon of “realisation of legal
norms” in definitions and terminology is
illustrated as follows:

— the realisation of legal norms is
the lawful conduct of participants in
social relations, determined by legal
prescriptions [5, p. 405];

— the realisation of legal norms is
the lawful conduct of legal subjects
determined by legal norms. The
realisation of law can be associated with
both lawful actions and lawful inaction
[6, p. 264];

— the realisation of legal norms is the
embodiment of legal norms in the actual
actions of subjects of legal relations [7,
p- 379-383].

Having provided the definitions,
the term ‘realisation of legal norms’,
during 16-year research by the Kharkiv
legal school, aimed to demonstrate
this phenomenon in the context of
development in accordance with the
tasks and functions of certain stages of
legal progress. Approximately the same
series of definitions can also be referred

to using the textbooks of the Kyiv legal
school, in particular:

— the realisation of legal norms is
a specific process or procedure that is
officially enshrined in various branches
of law and legislation, and is aimed
at satisfying the everyday or strategic
interests of participants in social legal
relations [8, p. 346].

Regarding our own comprehension of
this concept, we can offer the following:
the realisation of legal norms is the
process of their transformation into
social practice. Thus, making no pretense
to provide a comprehensive overview,
taking into account the experience not
only of general legal theory but also of
the school of international law, we can
conclude that the realisation of law is
a broader concept that includes not only
the realisation of purely legal norms, but
also the realisation of principles and its
standards.

Now we will present a number
of textbook but very important
considerations that are fundamental
to comprehending the essence of
the aforementioned phenomenon. In
particular, the following forms of the
realisation of law will be discussed:

— exercise (performance) of rights;

— performance of obligations;

— compliance with prohibitions;

— application of legal norms (a
special form of their realisation).

The exercise (performance) of rights
consists in the realisation of opportunities
provided to participants in legal relations
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by legal norms. This form envisages,
for instance, the realisation of norms
that confer upon citizens the right to
participate in elections, to own, use and
dispose of their property. A distinctive
feature of this form of realisation is
that subjects are free to perform actions
permitted by legal norms — the exercise
of rights occurs at the initiative of the
participants in legal relations themselves.

The performance of obligations is
manifested in the mandatory performance
of vigourous actions provided for by the
norms of law. This form envisages the
realisation of norms that establish the
legal obligations of citizens, officials,
state authorities, etc. A distinctive feature
of this form is that the performance of
mandatory actions does not depend on
the will of the subject. These actions
must be performed due to the imperative
nature of the legal norm.

The compliance with prohibitions
consists in refraining from actions that are
expressly prohibited by the norms of law.
The essence of this form of realisation is
predicated on the lawful abstention from
conduct that may cause harm to society,
the state or an individual. This form
of realisation is passive in nature and
constitutes a pivotal component of lawful
conduct aimed at the offence prevention.

The application of legal norms is
a distinct form of realisation that is
employed when the aforementioned
forms prove inadequate in achieving
a legal outcome. In such cases, the
intervention of competent state

authorities (courts, law enforcement
agencies, executive authorities, etc.) is
necessary in order to individualise the
rules of law in relation to specific life
situations and specific individuals. This
process is of a law enforcement nature
and is accompanied by legally significant
decisions.

The simplest form is the direct
exercise of subjective rights and
compliance with legal obligations arising
from legal norms outside legal relations.
For example, this could be the exercise
of the right to life, or compliance with
prohibitions on certain conduct, such as
theft or murder. This is a form of the
realisation of law where the subject acts
in accordance with the law, exercising
legal norms without entering into legal
relations with specific subjects.

The exercise of rights and obligations
is typically undertaken within the context
of legal relations. However, rights of
an absolute nature (personal rights,
property rights, in particular the right of
ownership) may be exercised without the
direct participation of another subject.
The obligation of an indefinite circle of
persons to refrain from infringing upon
these rights corresponds to such a right.
Only a violation of this obligation, which
constitutes an offence, can give the rise
to a specific legal relationship of liability.

The compliance with obligations
established as a prohibition of certain
conduct (e.g., theft, robbery, restriction
of personal freedom, etc.) is also
considered to be the realisation of law.
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This constitutes the essence of legal
regulation, even if a legislator stipulates
a certain degree of violations.

The literature sometimes notes
that even in such cases, we are talking
about the realisation of law within
the framework of legal relations. For
example, the right of ownership is
realized in relation to all those who are
not owners of the item [2, p. 159-161].

With regard to the aforementioned
points, it can be emphasised that it was
devoted to an axiomatic understanding,
to a certain extent, of the categories
and phenomena associated with the
realisation of law. A question of particular
interest that is scantily studied is that of
the conditions for the corresponding
realisation of law with regard to:

a) legal relations, legally significant
conduct, issues of legal responsibility,
interpretation of legal norms, legal
activity, etc.;

b) the correlation between the
domestic and international contexts.

Let us begin this overview with
the international legal framework. It is
evident that the process of realisation
of law is oriented towards a particular
outcome (effectiveness). This issue is
particularly salient in under the martial
law, during which the effectiveness of
both domestic and international law is
of paramount importance. Today, the
scientific community is increasingly
discoursing the construction,
crystallisation and implementation of
a new international legal order, which

requires, first, the appropriate regulation
of social relations and, second, the
implementation of legal provisions that
will serve as the foundation and basis for
the organisation and functioning of such
a legal order.

Continuing the reflections regarding
international law, the argument pertaining
to the “ineffectiveness”, “inefficiency”,
and “inadequate functioning” of certain
authorities and institutions cannot be
disregarded. While hihlighting this
point, it is necessary to draw attention
again to the inaccuracy of framing the
question in terms of the “ineffectiveness”
of international law. We believe, that it is
imperative to acknowledge the relative
ineffectiveness of certain mechanisms
of international law, or even their
absence. However, within the paradigm
of the realisation of law, it is crucial
to acknowledge the following thesis:
international and domestic law are two
distinct entities that coexist within the
same temporal dimension and operate
within a shared legal environment.
Therefore, if international law is
ineffective, this cannot but affect the
effectiveness of domestic law.

Accordingly, for the proper
realisation of law in establishing a new
international legal order, it is precisely
the well-established “dialogue” between
international and domestic law that
is important. In our opinion, these
are the principles of law (remember
that international law in its structural
composition has norms of law, principles
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of law and corresponding standards) and
their corresponding implementation that
should act as such sensitive centrifugal
forces between them.

We would also like to emphasise
once again that, from our point of
view of “extensive interpretation”, the
contemporary comprehension of the
realisation of law requires, in particular,
an understanding of legal norms,
principles of law and corresponding
standards. Thus, in our opinion, the
“reboot” or “revision” of international
law can take place precisely with the help
of the so-called general principles of law,
in particular the principle of respect for
human rights.

Human rights as a subject of doctrine
are a recurrent theme in academic
discourse. When trying to identify
the strategic (central) directions of
these studies and discussions, we can
identify several main ones, including:
a) comprehending the essence, nature,
content and principles of human rights;
b) mechanisms for the protection,
defence and restoration of violated
rights. Of course, it is indisputable that
other equally significant domains can be
identified (after all, we remember that
there are no “secondary” or “second-
grade” human rights).

Consequently, significant domains
pertaining to human rights are the
principles of law. As is widely
recognized, they “play a fundamental
role for any democratic state, because
principles contribute to legal regulation

and form the basis of the legal system.
The term “principle” is derived from
the Latin princeps, which which can
be defined in various ways — “1) chief,
best. In general theoretical literature,
principles are commonly viewed in the
context of foundations, fundamental or
basic ideas. The pivotal role of principles
within the legal system is achieved at
the constitutional level because the
principles of the constitution have
a special role and significance for the
legal system of any democratic country.
Constitutional principles are regarded
as a distinct, autonomous concept in
the of constitutional law doctrine. The
aforementioned principles possess
a systemic-structural and functional
feature that substantiates both the
theoretical and practical significance of
constitutional principles [9, p. 866].

In this manner, we would like to
emphasise those significant points/
aspects that have not yet been given
‘priority consideration’, yet require
appropriate emphasis, monitoring and
analytical measures. In the subsequent
discussion, the general principles of
law will be addressed, with a particular
emphasis on the previously mentioned
principle of respect for human rights.

In this particular context, we would
like to emphasise the following:

firstly, we propose to consider the
general principles of law in the context of
universal human achievements, universal
human values, and universal legal
“ideal models”. Thus, legal values are
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phenomena that determine the essence
and purpose of law, underlie it and serve
as a means of explaining legal reality
[10, p. 541];

secondly, we attempt to address the
general principles of law, with particular
reference to their place and effectiveness
in international law;

thirdly, we propose to focus our
research attention on the principle of
respect for human rights, considering it
through the prism of international law
and general legal doctrine. We believe
that international law in the field of
human rights, and the principle of respect
for human rights in particular, play an
exceptional role in the general system
of international law. This is due to the
fact that the vast majority of relevant
issues in this area of both domestic and
international law are considered through
the prism of human rights protection [11,
p. 21].

The general principles of law and
their place in international law have
been interpreted and expressed in
V. M. Koretskyi’s monograph, “General
Principles of Law in International Law”
[12]. The publication asserts that “among
the sources of international law specified
in the Statute of the International Court
of Justice, as well as in the Statute of the
predecessor of the International Court
of Justice — the Permanent Court of
International Justice — “general principles
of law” recognised by civilised nations
are mentioned (Article 38, paragraph 1
(c)).” Consequently, the master of the

domestic legal school postulates the
general principles as universal human
values within the hierarchy of universal
human achievements. Nevertheless,
V. M. Koretskyi emphasised that “the
issue itselfis quite controversial, although
it requires increasing attention.” The
same position was previously articulated
in 1936 by the Czech scholar, FrantisSek
Weyr, who, when considering general
doctrines (principles of law), noted that
every legal order must demonstrate
clearly defined concepts and categories.
General legal doctrines demonstrate
normative and other content, reflections,
and ideas. The uncertainty “that prevails
in ordinary legal science regarding the
essence of mandatory general doctrines
(i.e., scientific principles) has also led to
uncertainty as to whether their content
is indeed general, i.e., applicable to any
law” [13, p. 168]. It should be emphasised
that these issues remain highly
controversial today. This perspective is
highlighted in an article by Prof. V. N.
Denysov, published in the Encyclopaedia
of International Law. Mr. Denysov
noted that “accordingly, in doctrine and
practice, there is a wide range of opinions
and approaches characterising the nature
and content of this legal category” [14,
p. 391-399].

Therefore, the protection, defence
and enforcement of human rights,
freedoms and legitimate interests, as well
as the restoration of violated rights at
the national level and at the international
level, begins precisely with understanding
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the problem of respect for human honour
and dignity, and thus ensuring, both at
the national and international levels, the
principle of respect for human rights as
a fundamental principle of international
law and a centrifugal principle of general
legal doctrine [1, p. 741-745].

Consequently, it can be considered
a certain shortcoming of modern legal
theory that insufficient attention is paid
to the implementation of legal principles;
the practical significance of this issue has
been demonstrated above, and the vector
related to the implementation of legal
standards also requires separate study
today.

In the context of realisation of law,
the problem of the politicisation of law
is becoming increasingly important
today, and, consequently, the growth
of populist tendencies that contribute
to the spread and deepening of law-
nihilistic sentiments in society, which
cannot but affect not only the internal
context of realisation of law, but also its
international meaningfulness.

Thus, in the Bingham Lecture on the
Rule of Law in November 2024, Lord
Hermer, the Chief Legal Adviser to the
Crown of the United Kingdom, focused
on the task of restoring stability, which
is so important in countering populist
tendencies [15]. In particular, statements
by some representatives of academic
and government circles regarding the
‘opposition’ to the principle of the rule of
law (legality; legal certainty; prohibition
of arbitrariness; access to justice; respect

for human rights; non-discrimination and
equality before the law) and democratic
values of society are cause for concern.

Accordingly, following the full-
scale invasion of Ukraine by the russian
federation, the role of proper realisation
of law processes is also enhanced with
regard to the quality of ideological and
practical safeguards in the context of
state security.

Conclusions

The understanding (definitional
content) of the phenomenon of the
realisation of law in the proposed
study covers the analytics provided by
the Kharkiv and Kyiv legal schools
(Ukraine), and some studies from Czech,
Slovak, Polish and other European legal
monographic sources.

The study of general material
related to the theory and practice of the
realisation of law provides grounds for
distinguishing two interrelated vectors:
the national paradigm of analysis of
processes of the realisation of law and
the international legal paradigm.

It is important to acknowledge that the
process of scientific generalisation enables
us to differentiate between “narrow” and
“broad” approaches to comprehending
and considering the essence of the
phenomenon of the realisation of law.
The “narrow” approach is proposed to
be understood as the realisation of legal
norms, while the “broad” approach is
understood as the realisation of legal
norms, principles and standards;
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In the author’s opinion, it is precisely
the broad approach to processes of the
realisation of law that makes it possible
to address the problem of “revision”,
“renewal” and “reboot” of international
law, its effectiveness and its relevance
to today’s realities. In this particular
context, the place and implementation of

general principles of law in international
law, in particular the principle of respect
for human rights, are considered;

One of the findings of the presented
study is the emphasis on the necessity
of conducting separate studies in the
domain of realisation of relevant legal
standards.

(1]

[2]
[3]

[12]

[13]
[14]
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SCIENTIFIC ELITE IN THE CONDITIONS OF THE
MODERN UKRAINIAN STATE: REALITIES
AND PROSPECTS FOR FURTHER FORMATION

Abstract. The article provides a comprehensive analysis of the concept of “scientific
elite” in the context of modern Ukrainian statehood in a philosophical and legal aspect.
To study an urgent, but insufficiently researched problem, the authors considers the crite-
ria and specifics of elitism in the conditions of modern society. Attention is focused on
determining the role of the scientific elite during the implementation of e-government as
an effective means of realizing the constitutional right of citizens to participate in the
management of state affairs in the process of transforming the information society into
a knowledge society. It is indicated that in the conditions of e-government in the informa-
tion society, a person whose level of intellectual development and knowledge does not
meet the requirements of the time, that is, the criteria of elitism put forward by modern
technogenic civilization, cannot belong to the elite. It is noted that in the conditions of the
development of a global information society, the formation of the elite has the same glob-
al character as the formation of the legal system (primarily in the field of public law). It
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is emphasized that it is not knowledge of computer science and other branches of science
and technology relevant for the information age that makes a person elitist, but primarily
high spirituality, nobility, a deep inner need to be useful to people and the Motherland. It
is summarized that in conditions of crisis situations, conflicts, permanent wars, taking
into account political, social, economic prerequisites, there is also a conflict of elites
fighting for power. The role of the scientific elite in these conflicts is obviously not only not
the main one today, but rather secondary, because social conflicts are led by the political
and financial elite, and the scientific elite provides them mainly with analytical and syn-
thetic, expert or technological functions. It is emphasized that the Ukrainian intellectual
elite, in order to ensure the effectiveness of the further process of state formation, must
ensure its ideological orientation, correct historical assessment and avoidance of social

crises in the future.

Keywords: scientific elite, state, lawmaking, e-government, information society, cri-

teria of elitism, egalitarianism

The experience of mankind shows
that the elite has always been the decisive
lever of any state, its key subject. It is
the elite that is responsible for making
strategically important decisions, on
which not only the fate of the country,
but also of each individual citizen
depends. The adoption of strategically
important decisions is entrusted to the
scientific, financial, and political elite,
therefore the implementation of reforms
in the state is possible only under the
conditions of their cardinal renewal and
revival. Progressive processes of state
formation, development of the country
as a whole are impossible without the
active participation in them, first of all, of
the scientific elite, in particular, in terms
of creating worldview principles for
building society, its effective legislative
regulation, and optimization of law-
making processes.

The relevance of the formation of the
scientific elite, taking into account its

modern specifics today is due to objective
processes of change not only in the
national, but also in the global dimension
through the development of international
scientific cooperation and the integration
of various scientific fields. These factors
also include the transition of humanity
to an innovative type of progress and the
global informatization of all spheres of
social relations. Under these conditions,
the role and significance of the scientific
elite is growing tremendously, its
cultivation as a factor in the development
of human capital and a catalyst for the
development of the state in general,
which requires the state to ensure free
access to both scientific knowledge in
particular and knowledge in general, and
the development of the scientific sphere
comes to the fore among the urgent tasks
of the political and legal activities of the
state.

Today, science as a sphere that
produces new knowledge, and education
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that ensures the humanization of
knowledge, should be among the
main priorities in modern Ukrainian
society, and the formation of a national
scientific elite is an urgent task for the
state in the context of its post-war socio-
economic and cultural recovery, and
most importantly, a factor in the further
intellectual and spiritual development
of its citizens. It seems that this is how
the formation of a scientific elite is
possible in the era of high technologies
and globalization of scientific research.

The theoretical basis of the study
is the works of domestic and foreign
scholars in the fields of philosophy of law
and philosophy of science in the context
of the theory of elites. It can be stated that
most scholars have considered various
aspects of elitism at the theoretical and
practical levels, focusing primarily on
the analysis of managerial, political,
financial, national, regional and other
categories of elites. However, the issue
of the formation of a scientific elite in
the conditions of modern Ukrainian
statehood has hardly been considered
by either lawyers or specialists in other
fields of knowledge. Certain issues of
determining the place and role of the
national elite in the development of the
Ukrainian state, primarily the national
political and administrative elite, were
studied by V. Dobizha, S. Chemekova,
L. Kozlovska, G. Yemelyanova,
L. Khoryshko, O. Postolovska,
A. Hoshko, V. Hoshovska, S. Ocheretny,
O. Dashchakivska, A. Zhuravsky,

M. Kostytsky, V. Kremen, etc. Among
foreign scholars who studied various
aspects of egalitarianism, the works
of J. Femi, G. Mosk, R. Michels,
J. Schumpeter, A. Farrant, D. Bowles,
and S. Sabur should be noted.

The aim of the article is to explore
the concept of “scientific elite” in the
philosophical and legal plane, to identify
common principles and differences in the
ideological and functional specificity of
the activities of the scientific elite and
its influence on the process of modern
domestic state formation.

The scientific elite of Ukraine
consists of scientists-specialists from
various fields of knowledge. A scientist
is a person with a specific nature of
thinking, usually open to novelties, with
a high level of ethical requirements. It
can be noted that today neither the state
nor civil society uses the intellectual
potential of scientists to a sufficient
extent, therefore there is a need to
clarify and revise the place and role of
the scientific elite in the state and society,
to radically rethink the attitude towards
it, taking into account the specifics of
political and legal processes in Ukrainian
realities'.

! Shaygorodskyi, Yu. (2013). Ukrainian po-
litical elite: stereotypical practices and chal-
lenges of modernity. Modern Ukrainian politics,
29, 311-334; Chemekova, S. V. (2002). The rul-
ing elite of Ukraine: essence, peculiarities and
contradictions of formation and functioning
(Candidate thesis, Odesa National Law Acade-
my. Odesa); Khorishko, L. S. (2019). Institution-
alization of the elite in the processes of modern-
ization of the political system of Ukraine (Doc-
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The concept of “elite” comes from the
French élite — “better, selected, chosen”
and is associated with a certain minority
in society, which constitutes a higher,
privileged group of people endowed with
special qualities that place it above the
general public'.

It is believed that the forerunners of
the distinction of the elite in society were
Plato, T. Carlyle, F. Nietzsche (however,
it is forgotten that the distinction of elite
groups or castes took place as early
as the Vedic period — Brahmins and
Kshatriyas). The theory of elites was
finally formulated in the works of Italian
scientists V. Pareto and G. Moschi? and
German scientist R. Michels®.

Plato’s elitist approach was reflected
in the fact that in the treatise “The State”
he indicated that state functions should
be performed only by the chosen ones —
those who are distinguished by the
proper moral level, have received a good
upbringing, have experience in governing
the state, and most importantly, they

toral dissertation, Zaporizhia National Univer-
sity; Ivan Franko National University of Lviv.
Zaporizhia; Lviv).

' Lisovyi, V. S. (2009). Elite. Encyclopedia
of Modern Ukraine. NAS of Ukraine, National
Scientific Research Center. Kyiv: Institute of
Encyclopedic Research of NAS of Ukraine. Re-
trieved from https:/esu.com.ua/article-17796.

2 Elite Theory (Pareto). (2017). The SAGE
Encyclopedia of Political Behavior. London:
SAGE Publ. Inc. Retrieved from https://
sk.sagepub.com/ency/edvol/the-sage-encyclope-
dia-of-political-behavior/chpt/elite-theory-pare-
to.

3 Robert Michels. Encyclopcedia Britannica.
Retrieved from https:/www.britannica.com/
topic/iron-law-of-oligarchy.

should be people of high intelligence.
And only philosophers can be such. And
until philosophers rule in the state, or
those who already rule do not begin to
“philosophize thoroughly and nobly” —
the state will not get rid of all evils and
troubles®.

In political science, a distinction is
made between the power elite — those
who are in power and the ruling elite —
those who participate in the preparation
of political decisions’.

Some scientists consider the concept
of “conceptual” power and elite, which
is hierarchically higher than the political,
ruling elite. The “conceptual” elite forms
spiritual concepts and theories that must
be perceived by society, owns finances
and directs financial and economic, and
after them all other policies®.

This elite manipulates mass
consciousness through the mass media
and can form the perception and non-
perception of the political elite. The
political elite is dependent on the
“conceptual”, although the latter can
delegate its representatives to the
political elite in certain circumstances
and at certain times.

According to the Italian scientist
Vilfredo Pareto, each person has his own

4 Plato. The Republic. Retrieved from https://
gutenberg.org/ebooks/1497.

5 Political Science. (1994). In O. I. Seshkiv
(Ed.). Lviv: Svit, 168.

6 Ocheretny, S. M. (2011). The Genesis of
Conceptual Power in the Conditions of Empire
Creation. State and Regions. Series: State Ad-
ministration, 4, 58—62.
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index of assessing his abilities. And the
group of people who has the highest
score is the elite. This is a selected part
of society. All the rest only adapt to
the incentives received from the elite.
According to Pareto, the history of
mankind is the history of constant change
of elites: some rise, others fall, that is,
there is a circulation, a “revolution” of
elites. The means of preserving the ruling
status should be the opennessof the elite.
Through social mobility, representatives
of different segments of the population
can enter the elite'.

Another Italian scientist and
statesman Gaetano Mosca, in his work
“Elements of Political Science”, which
was published in 1896, supplemented
in 1923, and in 1939 was translated
into English and published under the
title “The Ruling Class™, wrote that
in all societies, regardless of the form
of government, there is an organized
minority — the political class that forms
the system of state administration, rules
the majority. In all societies there are
only two classes: those who rule and
those who are ruled®. The rule of the
ruling elite, the ruling class, is a social
law and its action takes place at all times
and among all peoples.

Robert Michels, an Italian scholar of
German origin, argued that society cannot

' Pareto, V. (1935). The Mind And Society:
A Treatise On General Sociology. New York:
Dover Publ. Retrieved from https:/archive.org/
details/in.ernet.dli.2015.118834.

2 Mosca, G. (1939). The Ruling Class. New
York; London: McGraw-Hul Book company.

exist without a dominant ruling class.
According to his “iron law of oligarchic
tendencies,” democracy, in order to
survive, must create organizations that
represent an active elite minority. And
the majority is forced to entrust power to
this minority and trust it. However, in this
case, democracy inevitably transforms
into oligarchy?.

Close to the above is the position
of the Ukrainian statesman and thinker
Vyacheslav Lypynsky. He pointed out
that from each social group an active
minority of people stands out, which
unites the community, is the bearer of
the national idea, becomes the head of
the nation and governs it. This group is
called the “national aristocracy” as one
that unites the best people at a given
historical time. And they become the
organizers, rulers and leaders of the
nation. This aristocracy must have high
moral authority and material strength to
fulfill the mission assigned to it*.

The position of the Ukrainian thinker
and statesman Dmytro Dontsov is unique
in its approach to the interpretation of
the elite and its tasks. He pointed out
the need to educate a new political elite
and sharply criticized the Ukrainian
intelligentsia of the late 19th and early
20th centuries, which joined the alien
socialist and communist ideology, took

3 Michels, R. (1999). Political Parties: A So-
ciological Study of the Oligarchical Tendencies
of Modern Democracy. Abingdon: Routledge.

4 Lypynskyi, V. (2003). Letters to the Grain-
Growing Brothers. Kyiv: Knowledge of Ukraine,
99-102.
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on the functions of the political elite
in part of the Liberation Struggle, did
not fulfill them and completely failed
the tasks of Ukrainian state building.
D. Dontsov points to the following
negative manifestations of the Ukrainian
intelligentsia that took on the functions of
the political elite: naivety, uncriticalness,
excessive vulnerability to petty matters,
blindness to great things'.

The new elite, in the opinion of
this author, should be educated not
on rationalist foundations, but on
irrationalism. The main thing should not
be reason, but will, self-love, hatred of
the enemies of the nation, fanaticism,
contempt for death for the ideals of the
nation.

The above remarks do not exhaust the
problems of theoretical substantiation of
the essence, tasks and functions of the
elite. After all, the issues of the elite in
general and the political elite in particular
are directly correlated with the issues
related to the analysis and characteristics
of the scientific elite.

So, analyzing the research on the elite,
we can argue that, as the Bible says, the
elite is not only chosen people, but also
those called to serve peoples, nations,
and humanity. Therefore, when it comes
to the scientific elite in Ukraine, the
question arises: who should be included
in the elite, according to what criteria?
For example, in Ukraine there are six
national academies of sciences, where

! Dontsov, D. (2009). Nationalism. Lviv:
Taras Soroka Publishing House, 89-90.

several tens of thousands of people work,
and the members of these academies
are about a thousand academicians and
corresponding members. The question
arises, are all members of the academies
the scientific elite?

It seems that the modern scientific
elite is not managers from science who
belong to science de jure, but scientists
who are de facto: — creators of a new
worldview; — developers of the theory
and methodology of scientific research; —
generators of ideas, especially in the
natural and exact sciences, engineering; —
designers and developers of new
technologies (from polytechnologies
to nanotechnologies); — founders and
promoters of new scientific schools.
The list is inexhaustible, but sufficient
to differentiate scientists and managers
from science.

In modern science, the methodology
and method of scientific knowledge are
being radically revised. Mathematics
and logic are crowded out by spiritual
practices, sensory knowledge. Scientific
knowledge is increasingly beginning to
resemble “enlightenment” or “catharsis”,
characteristic of creative, artistic or
religious knowledge. Its main tool is
not only thinking, reason as it was in
the Modern era, but also language, its
hermeneutic side.

Even with such a certain irrationalism,
power (political, financial, economic)
structures seek to subordinate science
to themselves, and scientists, especially
the real scientific elite, to put them at
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the service of their, sometimes narrowly
corporate or clan interests. And scientists
agree to this, because it is not about
creating conditions for their scientific
creativity, but about their physical
survival.

It should be noted that there are
several models of social stratification
(from the time of the Vedas to our
time). It is indicative that intellectuals
in more ancient times were the pinnacle
of social stratification (although not the
ruling class): brahmins, priests of Egypt
and Babylon, philosophers of Antiquity,
theologians of the Middle Ages, scientists
of the Modern Age. Just like V. Ulyanov
(Lenin), modern rulers, as a rule, treat
intellectuals with contempt, probably due
to the lack of such a quality in themselves
and their environment.

In general, the most clear elite
differentiation, in our opinion, is
manifested in the Aryans, who over the
past seven and a half thousand years have
colonized India and adjacent territories
three times. They distinguished the elite
castes of Brahmins (spiritual leaders)
and Kshatriyas (warriors, rulers), which
included the Aryan newcomers, and the
Vyshya castes (artisans, traders, farmers,
etc.) and Shudras (servants), which
included millions of aborigines.

Similar social differentiation took
place in other societies of the Ancient
World, in particular, in Babylon, Assyria,
Israel, and Judea. The justification for
the elitism of certain social groups is
found in the Vedas, the Mahabharata, the

Egyptian Book of the Dead, the Laws of
Manu, Hammurabi, and Plato’s treatises.

In domestic history, especially in
the period before Kievan Rus, social
differentiation close to the Aryan one
was found.

The scientific elite begins to
stand out in Ancient Greece, later in
medieval, Christian Europe. The current
understanding of the elite begins to take
shape in the middle of the 19th century.
and is associated with the dominance of
positivism as a philosophical worldview
and a colossal breakthrough in the
scientific and technical sphere. Science
at this time seriously supplanted theology
and philosophy at the worldview level,
became an indisputable authority, and
even acquired the features of a kind of
religion. Belief in science, in scientists,
in scientific progress has lasted for more
than a century and a half. However, the
role of scientists in the invention of ever-
new types of weapons in the three world
wars of the 20th and 21st centuries has
significantly changed their idealized
image.

The elite of the modern Western world,
perhaps to a lesser extent of Europe,
where Ukraine aspires, is the financial-
oligarchic elite, which subordinated the
political, military, industrial and agrarian
elite, leaving the scientific and technical
elite mainly a service, that is, a much
more modest role.

However, in Ukraine, metamorphoses
have occurred with the change of elites
in the life of society: the dominance in
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the late 80s and mid-90s of the industrial,
humanitarian and agrarian elites was
replaced by the dominance of the
scientific elite, which was associated, in
particular, with the need for theoretical
support for reforms, the adoption of the
Constitution. But already in the late 90s
of the 20th century and at the beginning
of the 21st century, these elites began to
be increasingly crowded by the financial-
oligarchic elite, which already in the
second decade of the 21st century began
to outweigh the rest.

It is obvious that the scientific elite is
not a static, but a dynamic social group.
It is recruited from different social strata
(despite the low social rating of scientific
activity).

But the law is that the social group
of scientists is a “donor”, a source for
“higher” and “lower” social groups.
A scientist can become a politician,
administrator, high-ranking official,
businessman, manager of any level, hired
worker, peasant, etc. But is the reverse
process possible, can representatives of
the indicated groups become scientists?
Obviously not. For this, one must have
an appropriate educational level, having
graduated from school, university,
postgraduate studies, doctoral studies,
defended a candidate’s or doctoral
dissertation, which takes decades.

On the other hand, the fact that the
scientific elite acts as a significant factor
in the development of human capital, is
areserve for other social groups, and is at
the same time an “insurance policy” for

Ukraine. For example, when developing
the Constitution in 1996, Ukraine called
more than one and a half hundred
candidates and doctors of science to the
parliament alone (every third deputy
of the Verkhovna Rada). And scientists
successfully coped with this task. The
Constitution of Ukraine was recognized
by dozens of foreign expert groups as
one of the best in Europe.

And, probably, more than once, when
solving cardinal political, economic, and
legal problems, the Ukrainian people will
have the need to turn to representatives
of the scientific elite and receive help
from them.

Summing up, we can state:

1) today, the scientific elite is
not perceived positively not only by
politicians, financiers, oligarchs, and
officials, but also by other segments of
society;

2) the scientific elite mostly does not
have access to state decision-making or
legislative activity, its representatives
are invited, as a rule, formally, and not
to obtain real results of work;

3) the ruling elites are forced
to recognize the scientific elite as
anecessary element of the social structure
in the process of state formation, but
they constantly strive to relegate it to
secondary roles;

4) the presence of a scientific elite in
Ukraine is a guarantee of the country’s
technological, economic, state-legal, and
cultural progress on the path of European
integration, and therefore it is a guarantee
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of the development of human capital,
without which the future of the country
is impossible.

We emphasize that modern science
does not provide an unambiguous answer
to the question of the prerequisites for the
formation of the foundations of modern
(intellectual according to D. Bell) society
as a certain stage of development of
human civilization'. Thus, according to
D. Bell, the genesis of human civilization
should be considered as a process divided
into three types of social organization: —
pre-industrial (extractive), which is
characterized by low dynamics of its
development; — industrial (production),
an important feature of culture, which
is the orientation towards scientific
and rational cognition in the direction
of transforming and subordinating
nature by man, which is inherent not
only to science, but also to the entire
way of thinking of society; — post-
industrial (intellectual), during which
society is formed under the influence
of intellectual technologies, the basis of
which is information and knowledge, the
receipt, processing, assimilation, use and
transmission of which is carried out using
telecommunications and computers. At
the same time, the process of formation
of this type of social organization must
be studied not only from the point of
view of economic processes, but also in
terms of the emergence of new trends in
the social and spiritual spheres.

' Bell, D. (1973). The coming of post-indus-
trial society: A venture of social forecasting.
New York: Basic Books.

We note that the successor of the post-
industrial society described by D. Bell, as
aresult of the development of information
technologies, was the information society,
which later began to transform into
a digital (technogenic) society through
global social digitalization. Therefore,
under such conditions, a person whose
level of intellectual development and
knowledge does not meet the requirements
of the time, that is, the criteria of elitism
put forward by modern technogenic
civilization, cannot belong to the elite.
In addition, in the conditions of the
development of a global information
society, one can single out such an
important feature as the global nature of
the formation of the elite, which is also
characteristic of the formation of the legal
system (primarily in the field of public
law). At the same time, we emphasize
that it is not knowledge of computer
science and other branches of science and
technology inherent in the information
society that makes a person elite, but his
high spirituality, nobility, and deep inner
need to be useful to the state and society.

It is obvious that the scientific elite
plays a special role in state-building
processes as an integral part of any
society, which includes its best, most
prominent representatives, capable
of moving civilization forward,
contributing to the development and
prosperity of both a specific community
and humanity as a whole. Theoretically,
the opportunity to get into the social
elite should be determined by spiritual,
intellectual, organizational, physical and
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other personal qualities. In practice, all
officially recognized history contradicts
this seemingly obvious postulate. So,
from ancient times to the present day,
it can be observed that the elite strata
of society are not counted as the most
worthy of its representatives, but
automatically include themselves who
have acquired sufficient power for this.

As Gaetano Mosca has noted in this
context, it is evident that among the
constant phenomena and tendencies that
are found in all political organisms, one
thing becomes obvious even at the most
superficial glance. In all societies (from
the underdeveloped or those that have
barely reached the basics of civilization
to the most developed and powerful)
there are two classes of people — the
ruling class and the subordinate class.
The first, always less numerous, performs
political functions, monopolizes power
and enjoys the advantages that power
gives, while the second, more numerous
class, is governed and controlled by the
first in a form that is currently more or
less legal, more or less satisfactory and
provides the first class, at least externally,
with the material means of existence and
everything necessary for the vital activity
of the political organism'.

It should also be emphasized that this
applies not only to power and politics,
but also to any other spheres of social
life — economic, cultural, scientific, etc.
Perhaps that is why today the hypothesis

' Mosca, G. (1939). The Ruling Class. New
York; London: McGraw-Hul Book company.

of the divine origin of the elite is gaining
popularity again, and even the idea
that the elite of, for example, Hindu,
Sumerian, Egyptian, Central American
and Chinese civilizations was made up
of either Gods, or descendants of gods, or
aliens. Such an interpretation, even in the
era of high technology, is associated with
the unchanging psychological need of
both the individual and the ethnic group
as a whole to be involved in something
significant, great, or even divine.

In conclusion, it can be noted that
today we are witnessing a crisis of elites
and a substitution of concepts: elitism
s giving way to “chosenness”, which
is determined by the presence of certain
financial opportunities and privileges
acquired not at all through talents and
personal outstanding qualities. Thus, the
concept of “people’s elect” (representatives
of the political elite) acquires a negative
connotation. This also applies to the
financial elite, which today is associated
with “oligarchs”, and not with the elite
in the sense of the “most outstanding” or
“best” representatives of the nation, rather,
the opposite. As for the scientific elite, it
is often on the verge of destruction due
to the need to survive, and not to engage
in advanced scientific research due to the
lack of state support and development
programs, primarily fundamental science
with an appropriate level of funding, very
low remuneration of scientists, lack of
social guarantees, privileges enshrined at
the legislative level, etc.
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One can agree with the statement
of the rector of the Taras Shevchenko
National University of Kyiv, Volodymyr
Bugrov, that “it is necessary to switch the
brains of overly pragmatic students, and to
transform the elites themselves into those
more accessible to talented university
graduates. Currently, the administrative
system is unable to adequately recruit not
just loyal, but the best specialists. Rather,
the current “elite” worsens and corrupts
university education, and not universities
influence the quality of human material
of leading companies and government
bodies. There is a certain distortion —
excessive pragmatization of education
and knowledge. It takes the form of

9]

a stable pragmatic psychosis™'.

Conclusions

However, any society, including
Ukrainian, develops cyclically. Even
going through evolutionary and historical
stages of its development, it goes from
birth (transformation) to apogee, and
then to crisis and possible revolutionary
changes before a new stage (cycle) of
development.

The past 20th and present 21st
centuries are characterized by social
conflicts, crises, revolutionary outbreaks
(internal and external), wars that are
increasing over time. The reasons that

' Bugrov, V. A. (2014). Development Pro-
gram: the Idea of the University. Bulletin of the

Taras Shevchenko National University of Kyiv.
Philosophy. Political Science, 1(115), 5-7.

lead to these conflicts are different:
economic, political, social. At the same
time, against the background of the
above reasons, there is also a conflict
of elites fighting for power. What is
the place of the scientific elite in these
conflicts? Obviously, not the main and
dominant one. The scientific elite, in
particular, the humanitarian, provides
an analytical-synthetic, expert, and
sometimes technological function in
them, but the financial and political elites
lead the conflicts.

It is significant that the listed elites,
striving for the main thing — power,
use the scientific elite, even attracting
individual representatives to their
ranks, but do not allow them into their
headquarters (at best, except in the
rank of advisors), into controlled mass
media, into prognostic activities (which
the scientific elite can undoubtedly
carry out). The question arises: should
the scientific elite, given such a role
assigned to it by other elites, be included
in transformational state-building
processes? Or, since it is assigned
a secondary role, should it ignore them?
In our opinion, the scientific, intellectual
elite cannot avoid even such a modest
role. It seems that its participation can
ensure at least the ideological level of
these processes, their correct historical
assessment and the avoidance of social
crises in the future.

Published: Scientific Perspectives. Series «Law», 2025, 5, 1233—1245.
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“TABLETS OF GRATITUDE”

In the creative legacy of my
grandfather, Oleksandr Kopylenko,
one of the founders of modern
Ukrainian literature, there are two
novels interconnected by the time,
ideas, and contradictions of the era to
which they were devoted. The first is
the novel “Vyzvolennia” (“Liberation”,
1930), which nearly cost the writer his life
and was banned throughout the years of
Soviet rule. Why was it banned? Because
it quite candidly depicts the degeneration
of former communist revolutionaries,
the emergence of party bureaucracy, set
against the backdrop of a discussion on
national self-identity that remains highly
relevant today. After the publication of
this novel, the then Ukrainian leader

! At last, I am holding in my hands the layout
of my memoirs, which mainly concern the years
1991-1992 — a period now distant, yet profound-
ly important for us. For this reason, without un-
necessary digressions or formalities (as one of
my good friends likes to say), I would like to
present to readers my foreword to this book, as
well as a version of its cover. All the more so as
the first of December is approaching — the day
of the All-Ukrainian Referendum, to which
I was destined to have a connection.

Pavlo Postyshev (who, along with nearly
the entire Soviet Communist Party elite,
later vanished into Stalin’s prisons)
subjected my grandfather to what was
termed “corrective guidance,” the result
of which was the appearance of a new
novel, “Narodzhuietsia misto” (“A City
Is Born™, 1931-32), presenting a broad
panorama of socialist construction, but
without the excesses of the earlier work.

This episode was described in
considerable detail by my father in
his memoirs about my grandfather,
published in the first post-Soviet edition
of “Wyzvolennia.” 1 would only add
that for the thirty-year-old Oleksandr
Kopylenko, this was a choice between
life and death.

For me, however, in the counterpoint
of these novels, what is striking is the
resonance of circumstances, situations,
and problems with the early 1990s —when,
under similarly dramatic conditions, our
state was being born, liberating itself
from centuries of dependence.

Why am I writing about this? As
it happened, in August 1991 I was
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destined to participate in drafting the
Act of Proclamation of Independence
of Ukraine. Later, I became a member
of the working group for the momentous
referendum of 1 December that same year.
In addition, I was involved — less visible
from the outside, yet personally very
important — in what, using bureaucratic
language, could be described as the legal
support of the sessions of the Presidium
of the Verkhovna Rada of Ukraine, in
whose hands virtually all power in the
country was then concentrated.

During those sessions, whenever
possible, I kept notes which, I am
convinced, may be of interest, since
they were written by a direct witness to
that pivotal era. I understood that they
deserved publication, but I kept waiting
for the right moment. And, of course,
I constantly wrestled with the title of my
memoirs, until, quite unexpectedly, my
“creative search” converged with my
sincere admiration for the works of my
grandfather and father, whose ideas I had
often drawn upon — ideas remarkably
precise, apt, and at times truly prophetic.
Thus the title was born: “Liberation, or
A State Is Born.”

Now, let us return to the beginning.
After graduating from Kyiv University (in
1983), I embarked upon my professional
path as a research trainee at the Institute
of State and Law of the Academy
of Sciences of the Ukrainian SSR.
Before long, I defended my Candidate
of Sciences dissertation, attained the
respectable rank of research fellow, and

even became the editor-in-chief of the
Institute’s wall newspaper (though I am
not sure this detail will mean much to
a contemporary reader).

Seemingly, promising prospects
lay before me. Yet the situation in the
country was changing rapidly. As was
once written in one of Louis Jacolliot’s
adventure novels, I felt that “my colony
was becoming too small for my expansive
mind.” For this reason, I decided to
radically change both my orientation
and my way of life. (Incidentally, I was
not alone. Some of my equally young
colleagues at the Institute sensed the
same need for change, growing somewhat
weary of the routine academic stagnation,
and, like me, found themselves “called
by the revolution.”)

This is how I came to work in the
legal department of the Secretariat of
the Verkhovna Rada of the Ukrainian
SSR — just two days after the adoption
of the Declaration of State Sovereignty
of Ukraine, which opened entirely new
horizons before us. This transformation
fully applied to the Verkhovna Rada
itself, as it was gradually evolving into
a genuine center of power in Ukraine,
a development that naturally required
fundamentally new principles for its
functioning. Today, when the Apparatus
of the Verkhovna Rada of Ukraine
numbers nearly 1,300 employees, it is
difficult to imagine that back in 1990 no
more than seventy individuals worked
across its five administrative departments,
including the general affairs office.
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In the legal department, my
colleagues were people of an entirely
different practical background — from
the courts, the Ministry of Justice, and
the prosecutor’s office. At first, I felt
rather uneasy and out of place in their
environment. They were not particularly
fond of representatives of the academic
world with scholarly titles, believing
that practical experience outweighed
scholastic abstractions — much like in
Gulliver's Travels, with its perpetual
dispute between the “high-heels” and
the “low-heels.” (Though, under present
conditions, all have been displaced by the
so-called “independent experts,” armed
with cultivated internet confidence and
minds unclouded by doubt.)

However, the situation soon changed,
and what my colleagues initially
perceived as my weakness became an
advantage. My academic inclination
toward preparing analytical briefs proved
highly relevant, as did a new style of
speechwriting — one marked by living
thought and unexpected analogies.

I recall the first such brief I prepared
at the instruction of the leadership.
Today, hardly anyone remembers how,
in the autumn of 1990, tables stood along
Khreshchatyk where those now referred
to as activists registered all interested
individuals on the basis of the 1918 Law
on Citizenship of the Ukrainian People’s
Republic.

My superiors asked me to describe
this episode. Thereafter followed dozens
of similar — and sometimes rather

different — assignments. Very soon, as
a young official, I felt my involvement
in the building of a new state. It was
not long before I became convinced
that both successes and failures within
the administrative apparatus are largely
a matter of fortunate — or unfortunate —
circumstance.

I remember, for instance, how in
the autumn of 1990 Leonid Kravchuk,
then Chairman of the Verkhovna Rada,
came across my book about Mykhailo
Hrushevsky — in fact the first such
publication after decades of prohibition.
He instructed that the author be located
and tasked with preparing materials for
a commemorative address. I no longer
recall the exact occasion. Yet despite
the fact that our offices were separated
by merely one floor, the administration
never succeeded in finding me. My
ideas, committed to paper, reached the
Chairman of the Verkhovna Rada through
intermediaries. Who knows — perhaps
an extraordinary career ascent might
have awaited me had events unfolded
differently.

In one of his works, Mykhailo
Hrushevsky observed that there is
a distinction between making history
and writing history. Our present, indeed,
was being shaped simultaneously in the
parliamentary chamber and in the offices
of the Verkhovna Rada’s apparatus.

On 23 August 1991, my superior,
the head of the legal department, Fedir
Burchak, summoned me to his office,
where I found Levko Lukianenko.
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Fedir Hlibovych introduced me, and
Levko Hryhorovych remarked that we
were about to draft a document that
would proclaim and secure Ukraine’s
independence. He continued: “...a
resolution will not do, nor will a law.
A Universal, perhaps?” I replied,
“Universals have existed before — and not
only those of the Central Rada.” Thus the
title “Act” was born, and we set to work
on the text. In time, Levko Lukianenko’s
working notebook containing the
draft of the Act of Proclamation of
Independence of Ukraine — bearing my
name, patronymic, and office telephone
number on its cover — became a museum
exhibit.

What followed is well known. By
morning, the Verkhovna Rada adopted
the Act of Proclamation of Independence.
That same evening, in the underground
passage between the parliamentary
buildings, I encountered two technical
staff members, one of whom carried
under his arm the red-and-blue flag of the
Ukrainian SSR, which had been lowered
from the flagpole “in the normal course
of procedure.” Thus ended one era and
began another, bringing with it thousands
of great and small undertakings, as the
“celebration of revolution” (to recall
the words of the distinguished figure
of Ukraine’s liberation struggle, Pavlo
Khrystiuk) gave way to routine — and at
times thankless — work.

It is worth recalling that in 19809,
amid the wave of opposition to the
“leading role” of the CPSU, amendments

were introduced to the Constitution of the
Ukrainian SSR whereby the Chairman
of the Verkhovna Rada acquired the
status of the “highest official of the
republic.” By virtue of this position, he
also presided over the Presidium, whose
membership included, ex officio, the
heads of the standing commissions (later
committees).

In this entirely natural progression,
the Verkhovna Rada — decorative
throughout the Soviet period — was
transformed into a genuine bearer of
state authority. The role of the Presidium
likewise assumed new significance,
becoming the “legal face” of the
Ukrainian parliament, as one article in
the national newspaper Vpered aptly
described it.

A separate word should be said about
the deputies of that time. The social,
educational, and even generational
composition of the first convocation was
remarkably diverse, faithfully reflecting
the society of that period: professional
party functionaries and “red directors,”
dissidents whose hair had greyed in
prison, young reformers eager for
change, Komsomol members, seasoned
rural bureaucrats, engineers, physicians,
academics, and representatives of the
creative professions. Each possessed — or
did not possess — their own experience.
And yet, what indeed is experience?

Today, when the first entry in one’s
employment record reading “minister” —
or at least “deputy minister” — surprises no
one, and the parade of expensive clothing
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brands, watches, and automobiles has
likewise become a norm of our daily
life, a deputy of the first convocation
wearing worn shoes or trousers too
short may appear somewhat peculiar.
Yet their eyes shone with enthusiasm
and radiated that “feverish energy” (to
borrow, this time, from the now almost
forgotten Vynnychenko). All of them felt
themselves to be true architects of a new
era.

But let me return once more to my
own modest person. The workload of the
Presidium increased substantially, which
inevitably affected the intensity of its
sessions. It should also be noted that, by
long-standing tradition — whose origins
are lost in the distant past — the head of
the legal department of the parliamentary
apparatus (the terminology itself being
somewhat fluid at the time) invariably
took part in Presidium meetings.

Another detail, difficult for the
present generation even to imagine,
deserves mention. Of all technical means
at our disposal, we had only the Yatran
electric typewriters, whose clatter echoed
through the corridors. Instead of the now-
indispensable tablet or smartphone, one
relied solely on one’s own memory — or,
should that prove insufficient, on one’s
legs, when it became necessary to rush
to the reference archives. Naturally,
my superior, a man of seniority and
distinction, required assistance, which
is how I found myself admitted to the,
in principle, closed hall of the Presidium
sessions.

Revisiting my “Notes of a Witness,”
alongside the transcripts of those meetings
and reflecting upon my own experience,
I sense a certain almost karmic quality
in the parallels with our present day.
Already on 27 August 1991, within
the Presidium chamber, the necessity
was voiced of embarking upon the
development of a comprehensive concept
for the growth of the restored state —
a task which, in essence, continues to this
day. Equally urgent was the proposal to
formulate a structured legislative agenda.
Subsequent sessions resounded with
ideas that remain strikingly relevant:
to take into account the experience of
Lithuania, or the recommendations of
the United States (then represented by
President George H. W. Bush), without
which we might not have been admitted
into the “community of respectable
nations” — a community to which we
aspired then, and continue to aspire now.

Wise and, in retrospect, prophetic
warnings were voiced regarding the
policy of our northern neighbor. On the
one hand, no one could have imagined
the realities we face today; on the other,
there were already suggestions — made
quite explicitly — that Russia should be
studied as a potential threat. This seemed
all the more justified given that almost
immediately after the proclamation of
our independence, the Russian president,
Boris Yeltsin, declared the existence
of territorial claims against Ukraine.
The issue of nuclear weapons was also
discussed at those meetings. Let me
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recall that the Resolution on Ukraine’s
non-nuclear status was adopted by our
parliament on 24 October 1991. But that
is a separate subject.

I would like to dwell briefly on the
atmosphere of those sessions. It would
be mistaken to picture the Presidium
hall as a gathering of stern, self-
important men with faces darkened by
constant concern for the future. Rather,
they were individuals of remarkable
character, possessing a distinctly
Ukrainian — and, if you will, uniquely
subtle — sense of humor. Everything
was present there: sharp debates and
memorable witticisms which I still
recall. The then Prime Minister, Vitold
Fokin, was often the target of good-
natured irony. Whether by chance or not,
whenever another “momentous issue”
was under consideration, the rhetorical
question would inevitably arise: “And
where is Fokin?” Until one day, an
exasperated Dmytro Pavlychko, with his
characteristic temperament, exclaimed:
“Whenever he is needed, Fokin is either
on leave or simply nowhere to be found!”

Returning once more to my own role:
my presence at Presidium sessions, as
bureaucrats of the old school might
have phrased it, did not absolve me of
my direct duties. Like my colleagues,
I worked intensively on draft legislation
and was also temporarily assigned
to the working group responsible for
organizing the 1 December referendum,
which ultimately formalized the birth
of the new state. Thus, my own “night

before Christmas” was spent on duty
in the office of the Chairman of the
Central Election Commission. It was
an unforgettable experience — one
I would relive on a far greater scale as
a participant in the constitutional “night”
familiar to us all.

Finally, why the title “Tablets
of Gratitude”? The Chairman of the
Verkhovna Rada at that time, Ivan
Plyushch — whom I later served as an
adviser during his second tenure — held
in particularly high regard the head of
our legal department, Fedir Burchak.
A figure of truly exceptional stature on
the bureaucratic firmament, Burchak was
respected not least for his remarkable
personal history: his grandfather, in
1917, had been the last Mayor of Kyiv.
Plyushch regarded him as an authority
on virtually all parliamentary matters.
In turn, Burchak involved me in a wide
array of state-building issues, which is
precisely why I assisted him at Presidium
sessions during that dramatic period.

On one occasion, he summoned
me to review a letter addressed to Ivan
Plyushch proposing the creation of
a so-called “Garden of Eternity” on the
grounds of what was then the Museum
of the Great Patriotic War (now the
National Museum of the History of
Ukraine in the Second World War). The
letter envisioned “recreating the history
of Ukraine in trees.” I was tasked with
preparing proposals. After reflection,
I suggested instead the idea of “Tablets
of Gratitude” — a symbolic national
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pantheon where all those who contributed
to the creation of the Ukrainian state
might be fittingly honored. The next
morning, upon entering Burchak’s office,
he asked me rather sternly: “So, is this
your ‘Garden of Eternity’?” To which
I replied, “No — ‘Tablets of Gratitude.’”

I sincerely hope that after victory
this idea may yet be realized in one form
or another — honoring both those who
gave their lives for their native land and
those who, through years of dedication,
secured its rightful place within the
European family.

Published: Liberation or the Birth of a State. Notes of a Witness. Kyiv: Univest Promo Park,

2025, 6-15.
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The Universality of the Rule of
Law (Introductory Remarks)

The discussion of the rule of law
and its universality should begin with
the characterization offered by Brian
Tamanaha in the concluding chapter of
his well-known work on the rule of law,
where he describes it as a universal good,
while simultaneously questioning this
claim in a rhetorical manner'. Somewhat
paradoxically, this conclusion is
influenced by the ideas of the renowned
British Marxist historian Edward Palmer
Thompson. Thompson conceptualizes
the rule of law as a mechanism for
“restraining power and protecting
citizens from the all-encompassing
encroachments of authority "2 In this
sense, he attributes to it the status of
an “unconditional and universal good”
and further characterizes it as a “cultural
achievement of universal significance’.
What makes this assessment particularly
noteworthy is the fact that it comes
from a representative of Marxism — an
ideological tradition that has historically
regarded the rule of law as a purely
“bourgeois principle” and therefore
denied its intrinsic value.

These reflections by Edward
Thompson are emphasized here because

! Tamanaha, B. (2007). On the Rule of Law.
History. Politics. Theory. Kyiv: Kyiv-Mohyla
Academy Publishing House, 11. Universal
Good, 158-163.

2 Thompson, E. P. (1975). Whigs and Hunt-
ers: The Origin of the Black Act. New York:
Pantheon Books, 265.

3 Ibid, 266.

they are crucial for understanding the
problem of the universality of the rule of
law, even though they do not constitute
its original theoretical foundation.
Before turning to the analysis of
the Ukrainian context, it is necessary to
briefly clarify the understanding of the
rule of law and its universality adopted
in this paper, as a more detailed and
conceptually elaborate exposition would
exceed the limits of this contribution.
The justification for the universality
of the rule of law under contemporary
conditions lies primarily in the fact that
no one can rationally refute it, and given
its mainstream position in the world, no
one wants to do so. It can be argued that
this is precisely its “irrefutableness.”
With regard to the understanding
of the essence of the rule of law and
its constituent elements, the universal
principle for determining its substance
is the teleological approach, which
proceeds from the very purpose of the
rule of law — namely, the limitation
of arbitrary state power. Historical
experience demonstrates that the state,
in its actions against its own citizens
(subjects), has committed more crimes
than citizens have committed against one
another. For this reason, law, conceived
as a “muzzle for the Leviathan”, is
intended to prevent potential abuses
and crimes of public authority against
its citizens (individuals).
The forms of such limitations may
include:
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1) law as the primary form of
limitation or self-limitation of power,
that is, the principle of formal legality;

2) institutional constraints
associated with the separation of powers
as a system of checks and balances;

3) democracy as an expression of
popular sovereignty;

4) individual rights;

5) social rights, as well as other
widely discussed elements of the
rule of law in both its thin and thick
conceptions'.

However, while performing their
negative function of restraint, these
mechanisms also acquire positive
functions, acting as factors that
“civilize” public power and encourage
the application of the most effective
conditions and methods for the exercise
of state authority at a given stage of
societal development.

Terminological Clarifications

As 1is well known, there
exists a philological principle of
“untranslatability” (or “limited
translatability’’), which refers not only
to translation from one language into
another, but, in a broader sense, to the
translation of the language of one culture
into the language of another culture’.

' Moller, J. (2018). The advantage of a thin
view. In Handbook on the Rule of Law, Edited
by Christopher May and Adam Winchester.
Cheltenham, UK; Northampton, MA, USA: Ed-
ward Elgar Publishing, 21.

2 This principle was embodied in the publish-
ing project: “European Dictionary of Philoso-

Accordingly, one of the problems of
the Ukrainian cultural context of the rule
of law concerns the question of how to
translate this concept adequately.

In contemporary Ukrainian legal and
terminological practice, the prevailing
translation of the English expression “the
rule of law” is “verkhovenstvo prava”.
Although the literal meaning of this
concept is “supremacy of law”, almost
no one (with rare exceptions) interprets it
in this literal sense; instead, it is usually
understood as a conventional but more or
less coherent system of legal meanings.

An alternative translation option is
“pravovladdia’, which corresponds
more closely to the English expression
“power of law”. In our view (and in the
view of those who share this position),
this term less adequately reflects the
nature of the phenomenon that interests
us, since in the concept of “verkhovenstvo
prava” law is opposed to power rather
than identified with it in any way. This
interpretation is unacceptable even from
the perspective of ethical considerations
in translation.

Consequently, the search for an ideal
Ukrainian equivalent of the concept
“the rule of law” remains open and
cannot be reduced to a purely literal or
terminological solution.

phies: Ukrainian Context. Lexicon of Untrans-
latables”. (2009-2024). In 5 vol. Kyiv: Spirit and
Letter.

> European Commission for Democracy
through Law (Venice Commission). (2018). Re-
port on the Rule of Law. Ukrainian translation
and commentary by S. Holovatyi. Kyiv: USAID.
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It should be noted that the Ukrainian
context is doctrinally rooted in the
German tradition of the Rechtsstaat.
However, expressing in English the more
familiar concept of “pravova derzhava”,
which is derived from the German
Rechtsstaat, proves to be considerably
more complex. A translation of this
concept as “legal state”, understood
as a simple calque from German or
Ukrainian, is entirely unacceptable.

The simplest and most appropriate
rendering is “rule-of-law state”!.
At the same time, Jiirgen Habermas
employs the term “law-governed
state?, which may also be regarded as
an appealing alternative. The Swedish
legal philosopher Ake Frindberg, in
turn, has proposed the term “law-state”
as a concept that synthesizes the core
features of both the Rule of Law and
the Rechtsstaat, rendering it applicable
not only to Western but also to non-
Western legal cultures (such as India
and China)?.

The Theory of the Law-Governed
State of Bohdan Kistiakivskyi

The most significant doctrinal
prerequisite for the development of the

! Walicki, A. (1967). Legal Philosophies of
Russian Liberalism. Oxford: Clarendon Press.

2 Habermas, J. (2005). The Kantian Project
of the Constitutionalization of Internation-
al Law. Does it have a Chance. Law and Justice
in a Global Society. Plenary session. Lecturies.
IVR, Universidad de Granada, 115-126.

3 Frindberg, A. (2014). From Rechtsstaat to
Universal Law-State. An Essay in Philosophical
Jurisprudence. Springer.

concept and practice of the rule of law in
Ukraine should be sought in the theory
of the law-governed state developed by
Bohdan Kistiakivskyi (1868—1920).

Bohdan Kistiakivskyi was the
most prominent Ukrainian theorist
of liberalism at the beginning of the
twentieth century (and in the period
from 1917 to 1920, one may say, its sole
representative). In 1898, in Strasbourg,
under the supervision of Professor
Wilhelm Windelband, he defended his
first dissertation (PhD) in philosophy
entitled “Society and the Individual”. In
1917, in Kharkiv, he defended his second
dissertation, “Social Sciences and Law”,
for which he was awarded the degree of
Doctor of State Sciences. His theory of
the law-governed state is set out in his
work “The State and Personality”, which
constitutes a fundamental monograph
“Social Sciences and Law. Essays on
the Methodology of the Social Sciences
and General Theory of Law ™, as well
as in an abridged version published in
the journal “Issues of Philosophy and
Psychology” (1906, vol. 85) under the
title “The Law-Governed State and
Socialism”.

Within Kistiakivskyi’s theory of the
law-governed state, three core aspects
may be distinguished:

1) methodological foundations of
the doctrine of the law-governed state;

4 Kistiakovskiy, B. A. (1916). Social Sci-
ences and Law. Essays on the Methodology of
Social Sciences and the General Theory of Law.

M. and S. Sabashnikov Publishing House, 552—
592.

PRTE)2026

43



Yearboak
ok rainianylaw

2) the theory of human rights as the
core of the concept of the law-governed
state;

3) the concept of “legal socialism”,
at the centre of which lies the right to
a dignified existence'.

Let us briefly comment on these
conceptual points.

1. Developing the line of German
idealism, Kistiakivskyi regarded the
state as inseparable from law and,
at the same time, limited by it. The
law-governed state emerges in the
process of the evolution of law as just
a means of exercising state power to
the domination of law over the state®.
From this perspective, the transition from
absolutism to constitutionalism and the
establishment of an independent judiciary
constituted the first crucial steps on the
path toward a law-governed state.

Although Kistiakivskyi understood
that law-governed state as an ideal type
(in Max Weber’s sense) which cannot
be fully realized in empirical reality?, he
nevertheless believed that the principle of
the general domination of law overcomes
this obstacle. He was convinced that its

' Maksymov, S. I. (1997). Bohdan Kistia-
kivskyi is a prominent Ukrainian philosopher
of law. Bulletin of the Academy of Legal Sci-
ences of Ukraine, 1, 132.

2 In the contemporary terminology, such
a process can be called the path from rule by law
to rule of law.

3 “It is clear, however, that such pure state
forms are very rarely embodied in concrete real-
ity, as real facts. But they must be theoretically
established in the form of ideal types in their

completeness, fullness and perfection” (Kistia-
kovskiy. Social Sciences and Law, 558).

final implementation is possible both at
the national and at the international level.
The state undergoes an evolution
from a police state to a law-governed
state, passing through the stage of a legal
(constitutional) state in its liberal and
democratic-socialist forms®. At the
same time, however, he emphasized
that as long as the principle of the rule
of law has not been fully realized in
practice, the law-governed state must
be understood as an ideal type rather
than as an accomplished empirical fact.
From this perspective, the law-governed
state should not be regarded as a static
model, but rather as a normative aim
and a direction of development, which
serves as a critical standard for assessing
existing political and legal institutions.
2. An essential component of Bohdan
Kistiakivskyi’s concept of the law-
governed state is the theory of human
rights. At this point, his theory moves
toward a broader (thick) understanding
of the rule of law’, insofar as legality is
understood not merely as the replacement
of personal arbitrariness with impersonal
legal norms, but also as the limitation of

* However, Kistiakivskyi understood social-
ism and the socialist state not in the later and
vulgar sense, as it happened in the Soviet Union,
but in the modern European sense, as the theory
and practice of, for example, the German Social
Democratic Party, or the Socialist Party of Aus-
tria.

5 On contemporary thick conceptions of the
rule of law, see: Bedner, A. (2018). The promise
of a thick view. In Handbook on the Rule of Law,
Edited by Christopher May and Adam Win-

chester. Cheltenham, UK; Northampton, MA,
USA: Edward Elgar Publishing, 34—47.
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state power and legal norms by individual
rights'. Human rights, in his view, do
not possess a class-specific character;
rather, they have a general and absolute
significance.

3. Relying on the theory of Georg
Jellinek and in controversy with Anton
Menger, Kistiakivskyi developed the
idea of subjective public rights and
substantiated the right to a dignified
existence as a key subjective public
right>. He defended legal reform
rather than revolution. Liberalism and
democratic socialism were regarded by
him as two stages in the development of
the modern law-governed state.

Thus, even at that time, Bohdan
Kistiakivskyi oriented his thought
toward a broader conception of the
law-governed state (or the rule of law),
in which legality was not limited to
formal aspects but functioned as a factor
constraining state power through law
and individual rights. He emphasized
the organic development of this system

! “The basic principle of a law-ruled or con-
stitutional state is, as we established in the pre-
vious essay, that state power in it is limited. In
a law-ruled state, power is set certain limits that
it should not and cannot legally exceed. The
limitation of power in a law-ruled state is cre-
ated by the recognition of inalienable, inviola-
ble, and imprescriptible rights for the individu-
al. For the first time, in a law-ruled or constitu-
tional state, it is recognized that there is a cer-
tain sphere of self-determination and self-ex-
pression of the individual, into which the state
has no right to intrude” (Kistiakovskiy. Social
Sciences and Law, 560).

2 See: Kistiakovsky. Social Sciences and
Law, 572 et seq.

through the “right to a dignified
existence” and through the gradual
evolution of the liberal law-governed
state into a “social law-governed state”
or a “social state,” in which social rights
complement participation by individuals
in governance (or are even realized
through it).

The Socialist Law-Governed State

However, the theory of the law-
governed state developed by Bohdan
Kistiakivskyi did not gain practical
approval. In contrast to the theory of
Anton Menger, whose ideas were partially
implemented during the early years of
the Austrian Republic, particularly in
the period of the dominance of social
democracy and its influence on the
political life of Austria in the 1920s —
1930s, the tradition of interest in the
theoretical model of the law-governed
state and its practical application in
Ukraine was interrupted.

This interruption was caused both
by the premature death of Bohdan
Kistiakivskyi and by the further
development of Soviet state power,
within which the principles not of the
rule of law but of socialist legality and
socialist expediency prevailed, only
later transforming into the principle of
socialist legality.

Only in the second half of the
1980s did the idea of the socialist law-
governed state begin to gain popularity
in the Soviet Union. Its main elements
included: the domination of legal laws;
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the division of powers; the formation of
civil society.

This concept was based on the ideas
of Western (European and American)
constitutionalism and served as the
foundation for the text of the Constitution
of Ukraine adopted in 1996.

The Rule of Law in the Doctrine of
Ukrainian Constitutionalism

The influence of several
fundamentally different theoretical
sources of Ukrainian constitutionalism
has resulted in a certain tension between
the concept of the “law-governed state”
(Article 1 of the Constitution of Ukraine:
“Ukraine is a ... democratic, social, law-
governed state) and the concept of the
“principle of the rule of law” (Article
8: “The principle of the rule of law is
recognized and operates in Ukraine™)'.

This circumstance has generated
controversies regarding the substantive
meaning of the concept of the rule of
law, which has proven highly productive
from a scholarly perspective. Among
several possible interpretations of this
conceptual combination, the following
appears to be the most appropriate.

First, it expresses a unified European
concept of the rule of law, which
integrates both the Anglo-American
understanding of the rule of law and the
continental concept of the law-governed
state or constitutionalism. Second, it

' Constitution of Ukraine. Vidomosti Verk-
hovnoi Rady Ukrainy [Official Gazette of
Ukraine], 1996, 30, 141.

signifies that the catalogue of human
rights enshrined in the Constitution
is derivative of the concept of natural
rights, which in essence amounts to
the constitutional entrenchment of the
doctrine of natural law. In other words,
this provision implies a rejection of
the theory and practice of a merely
formal law-governed state in favour of
a substantive model of such a state.

At the same time, this version of the
law-governed state was implemented in
its most comprehensive form, preserving
an explicit continuity with the concept
of the socialist law-governed state and
an implicit continuity with Bohdan
Kistiakivskyi’s theory of the law-
governed state.

The more obvious and familiar
concept of a “democratic, social, law-
governed state” did not give rise to
significant interpretative disputes and
was organically incorporated into both
academic discourse and practical usage.
By contrast, the concept of the rule of
law generated far greater controversy.
Attempts were made to clarify its
meaning through an analysis of the
notions of “law” and “supremacy”, which
led to debates over the question of what
prevails over what: the state over law,
or law over the state. These discussions
were not entirely free from elements of
scholasticism.

At the same time, the concept of the
rule of law at one point became a kind
of discovery throughout the entire post-
Soviet space. Its initial interpretation
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was based on banal and simplified,
primarily semantic, questions: over what
does law exercise supremacy — over
legislation, over the state? Subsequently,
as knowledge and experience in this field
deepened, an understanding emerged that
the rule of law is not a specific principle
of the dominance of one element over
another. Rather, it constitutes an entire
system of principles, provisions, and
requirements that reflect the functioning
of a modern state of the European model'.

Accordingly, the understanding of the
rule of law gradually crystallized not as an
isolated principle, but as a comprehensive
principle that incorporates a specific set
of other principles.

The report of the Venice Commission
added new dimensions to the understanding
of the rule of law, yet it played a dual role.
On the one hand, it contributed to greater
conceptual clarity regarding the content of
this principle (as an idea and an ideal). On
the other hand, it interrupted independent
efforts to comprehend this phenomenon
in its full complexity by offering a ready-
made, albeit more concrete, interpretation
of its content, including legality; legal
certainty; the prohibition of arbitrariness;
access to justice before independent and
impartial courts; respect for human rights;
non-discrimination and equality before
the law?.

' See: Maksymov, S. 1. (2015). The Rule of
Law: The Apotheosis of Reason or the Result of
Emotional Choice? Philosophy of Law and Gen-
eral Theory of Law, 1-2, 120—133.

2 European Commission “For Democracy
through Law” (Venice Commission). (2018).

Challenges to the Rule of Law in
Ukraine

At the same time, the Ukrainian
context demonstrates the complexity
involved in the acceptance and practical
implementation of this principle.

The insufficient analysis of this
phenomenon solely in terms of
institutional and normative components
(such as the rule-of-law state), and the
frequent borrowing of concepts such
as “state of law” or “law-governed
society”, have led to an underestimation
of the broader institutional-normative,
axiological, mental, and cultural elements
of the legal system. It is precisely these
elements that make it possible to identify
certain specific features of the national
model of the rule of law and its practical
application, including its key problems.

Among these problems of a national
character, which influence the formation
of legal norms and institutions, the
following may be highlighted: the degree
to which the rule of law is embedded
in everyday social practice; the level of
rootedness of the rule of law in ordinary
life; the extent to which the rule of law
is internalized as a value.

Promising directions for further
research into the prospects of the rule
of law — both at the national and at the
international (global) level — include:

— the rule of law under conditions
of war, involving situations of peaceful

Report on the Rule of Law. Ukrainian translation
and commentary by S. Holovaty. Kyiv: USAID,
17-22; 83—89.
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coexistence and the reproduction of
everyday life;

— ideals for new democracies and
post-war reconstruction;

— the rule of law as a value-regulative
foundation of social life.

The Rule of Law and the Subjective,
Cultural-Historical Dimension

The universality of the rule of law
cannot be reduced merely to its extensive
empirical presence in the world — its
references in constitutions, legislation,
judicial decisions, and similar sources.
Rather, it concerns its deeper meaning
as a fundamental value and a cultural
achievement of humanity as a whole.
The idea of the rule of law took shape
in Europe during the Modern era as an
integral component of a legal worldview
that replaced the theological worldview
(although certain elements of this idea
began to emerge already in antiquity and
the Middle Ages). The rule of law is not
an eternal idea; however, having arisen at
a particular stage of human development,
it has become a lasting one — one that
has not been abolished, even though its
content and forms of implementation
remain in a state of constant renewal
in accordance with changing social and
cultural contexts.

It is possible to proclaim the
inviolability of a commitment to the rule
of law, yet in essence merely to repeat its
requirements as mantras or incantations,
behind which stand expectations of
material and cultural benefits.

Ukraine does not belong to the group
of countries with a fully developed
system of the rule of law; rather, it seeks
to establish such a system by drawing
on the experience of states that are
more advanced in legal terms. At the
same time, Ukraine approaches this
process not “empty-handed”, that is, not
without its own positive and negative
experience. It has accumulated its own
history of inspiring expectations, certain
achievements, and bitter disappointments.
This individual experience on the path
toward the rule of law is of considerable
importance for substantiating the thesis
concerning the universality of this idea
and practice.

As a result of Russia’s full-
scale aggression against Ukraine,
Ukrainian citizens have demonstrated
courage, resilience, and a high level of
organization. At first glance, the primary
task appears to be not the establishment
of the rule of law, but rather the
mobilization of all available resources to
resist the enemy by any means necessary.
This is indeed the case; nevertheless, the
task of organizing social life on the basis
of the rule of law has not been postponed
until some later period, after victory
over a powerful and dangerous enemy
has been secured. Positive steps in this
direction have slowed, but they have not
ceased.

The rule of law (both in the form of
the law-governed state and that of a law-
governed society), alongside its normative
and institutional component, also
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possesses a non-institutional, or cultural,
dimension. Typically, primary attention
is paid to the institutional component:
the separation of powers, judicial
independence, and other principles
enshrined in documents of international
organizations, including those of the
Venice Commission. Undoubtedly, the
formal component is important, for even
the simple observance of such a checklist
allows one, at least outwardly, to avoid
driving on the left side of the road when
everyone else drives on the right (or vice
versa).

Already at the level of everyday life,
interpretations of and attitudes toward
the rule of law differ across cultures. In
2009, the 24th World Congress of the
International Association for Philosophy
of Law and Social Philosophy, entitled
“Global Harmony and the Rule of Law”,
was held in Beijing, and I participated
in it. At the entrance to the hall where
the plenary lectures took place, a young
security soldier was stationed, who did
not allow participants to enter without
badges. To the surprise — and even
indignation — of some members of the
academic community who had forgotten
or left their badges in their hotel rooms,
the young serviceman merely shrugged
his shoulders, pointed to the poster
bearing the title of the Congress, and
smiled, saying: “Rule of Law”.

Another example concerns the
attitude of ordinary Ukrainians toward
the necessity of complying with rules, in
accordance with the principle of the “rule

of laws, not of people.” In Vienna, in the
Nussdorf district near the docks for cruise
ships where I used to go for morning
runs, I became acquainted with a sailor
from a Ukrainian vessel registered in
Izmail (Ukraine). When I remarked that
I liked living in Vienna because people
strive to follow the rules, I was met with
the objection that he disliked precisely
such a rule-bound way of life. However,
after my simple arguments — that it is far
more convenient and economical not to
have to worry about what kind of gift
(or informal payment) and in what form
one must offer to a doctor, teacher, or
official — he agreed with them. This case is
paradigmatic: a skeptical attitude toward
life governed by rules is overcome either
through positive evaluations by others or
through positive personal experience of
such relations.

One of the cultural foundations of
the rule of law is the habit of acting
in accordance with rules rather than
striving to circumvent them (and doing
so collectively). The absence of such
a cultural mechanism — or the degree of its
weakness — serves as an indicator of how
deeply laws as such, and the principles
of the rule of law, are integrated into the
everyday lives of people.

The core meaning of the universality
of the rule of law lies in its purpose or
task: the limitation of arbitrary power.
Tyrannical power is far worse than power
constrained by law and cultural norms.
For this reason, these issues must be
patiently clarified and demonstrated.
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Where well-developed institutions of
the rule of law exist, there is no need to
master the meaning of these principles
theoretically or philosophically — they are
implicitly embedded in the institutions
themselves. Where such an ethos has not
yet been formed, appropriate efforts are
required to internalize and consolidate it,
much like learning a language.

Ukraine has inherited a legacy of
disrespect for law and certain traits
of national character that differ, for
example, from those found in German
or American cultures.

Three such traits of national
character — and the necessity of taking
them into account when expecting the
effects of reforms — may be identified:
emotionalism; a strong attachment
to freedom; and the indeterminacy
(or ambivalence) of the social ideal,
reflected in the popularity of socialist
ideas (freedom understood as the absence
of external pressure and a skeptical
attitude toward the state as a centralized
structure — the partisan mentality).

“Emotionalism” signifies the
predominance of feelings over reason.
On the one hand, this complicates
a positive perception of laws; on the
other hand — and this must be taken into
account — it generates an acute sense of
justice. The aspiration to freedom tends
to equate freedom with equality, while
simultaneously producing a threshold of
resistance to external conquest and external
force as such. The third trait likewise
requires a shift in emphasis from rejecting

heteronomy toward fostering autonomy
and dignity in every individual and citizen.

The issue, therefore, is not merely
to be aware of the advantages of a rule-
governed way of life, but also to make an
existential decision not to deviate from
this path.

The key problems (or principal
challenges) most acutely facing states
that are pursuing the path of developing
the rule of law — above all in Ukraine —
are the fight against corruption and the
formation of an independent and effective
judiciary (a particularly troubling
situation arises when these phenomena
coincide).

The deficit of the rule of law
manifests itself most clearly in these
areas, although certain positive changes
(achievements) can also be observed. In
the sphere of the judiciary (with regard
to the development of its independence):

The activity of the new Supreme
Court represents a significant
improvement compared to the former
one, both in terms of the consistency of
judicial practice and the structure and
reasoning of decisions.

The activity of the new composition
of the High Council of Justice has been
marked by a crucial response to judicial
misconduct. An Ethics Council has been
established and is functioning (with the
participation of foreign representatives),
conducting preliminary assessments of
candidates.

The formation of a new composition
of the High Qualification Commission of
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Judges of Ukraine, through a transparent
contest involving Western representatives
(who constitute 50% of the commission).

In the sphere of combating corruption,
the activity of the High Anti-Corruption
Court deserves particular attention: there
have been real convictions and a relatively
positive public assessment, although major
political figures have not yet become
defendants in anti-corruption cases.

New opportunities have also emerged
for the Constitutional Court of Ukraine.
Although it is not yet highly effective, the
institution of the constitutional (normative)
complaint has begun to function.

Thus, changes are occurring for
the better, although a certain inertia
persists, connected with historically
conditioned traditions in the ethos of
both power and society. War, on the one
hand, complicates the implementation of
a full-scale struggle against the negative
phenomena that testify to the deficit of
the rule of law in Ukraine; on the other
hand, it intensifies the need for radical
reform of the institutions of the rule of
law (“This is not what we fought for!”)
and, accordingly, for the formation of
an attitude toward them as universal and
meaningful.

Conclusions
The rule of law is a universal
phenomenon; however, its universality is

manifested through specific institutions
that are necessary and beneficial
for the functioning of a modern,
economically and culturally developed
society. At the same time, not only the
institutional dimension of the rule of
law is significant, but also certain non-
institutional, or cultural, foundations
of the idea and practice of the rule of
law, which exist alongside institutions
and constitute their internal content. The
purpose and task of the rule of law — the
limitation of arbitrary power — forms
its universal core, which is understood
and realized through diverse cultural
contexts.

In Ukrainian culture, this context is
shaped by phenomenological features
of the national worldview (national
character), such as emotionalism,
a strong aspiration to freedom, and social
mobility — often expressed as a “tendency
toward revolution” — as well as by
historical experiences associated with life
under despotic regimes. These traits do
not constitute insurmountable obstacles
to the establishment of the rule of law;
rather, they create a specific sociocultural
background for its implementation.
Among other aspects, the specificity of
the non-institutional foundations of the
rule of law is revealed in the processes
of anti-corruption and judicial reform
in Ukraine.
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THE RIGHT TO LIFE

ABSTRACT. Aim: The article is devoted to the study of the right to life as a key as-
pect of legal theory. The purpose of the study is to examine the theoretical aspects of the
right to life, to analyze its essence, place and significance in the system of general human
rights; to outline the main principles and concepts related to the right to life, to consider
their evolution in different legal systems and to discuss important ethical aspects related
to this topic.

Materials and Methods: The article examines the right to life, defines its place in the
modern world, highlights the issues of correlation between this right and the right to
abortion and euthanasia, and assesses the prospects for their realization. The empirical
basis of the study is grounded on articles by scholars and assessments by leading experts
in the field. The authors used general scientific methods, including system analysis, sys-
tem modeling, and the dialectical method. To demonstrate the relationship between the
right to life of an unborn child and a woman's right to abortion, a social survey was con-
ducted among different population groups.

Conclusions: Analyzing the right to life in the context of its interrelationship with
other human rights, such as the right to liberty, the right to health and the right to a fair
trial, helps to affirm the principles of the rule of law and ensure equality before the law
for all. In the modern world, the concept of the right to life has become an important ele-
ment of international law, which covers not only physical existence, but also the provision
of a decent and quality life, health, education and social protection. Cultural and reli-
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gious aspects play a significant role in shaping the understanding of the right to life. Dif-
ferent religious and cultural traditions have their own interpretations of the beginning
and end of life, influencing attitudes to aspects related to medical interventions, abortion,

euthanasia and other issues.

KEY WORDS: human rights, right to life, protection of rights, right to health, right

to an abortion, right to euthanasia.

INTRODUCTION

The right to life is a fundamental and
inalienable human right that guarantees
everyone the non- interference in their life
and protection from any form of violence,
including crimes committed by the state
or private individuals. This right is
recognized as a universal principle in all
international documents and constitutions
of most countries of the world.

The importance of the right to life
lies in the fact that it is the basis for
the realization of other human rights
and defines the core value on which
any society is based. This right ensures
the safety and dignity of every person,
regardless of their origin, race, gender,
social status or other characteristics. The
recognition of the right to life is a key
point in any legal system, as it puts
humanitarian values and human rights
at the center of attention.

This right defines the limits of actions
of the state and its bodies, providing
protection against arbitrary arrests,
threats and violence. It is the basis for
creating laws and policies aimed at
ensuring the safety, health and well-being
of everyone.

Thus, the right to life is a fundamental
right that provides the basis for

recognizing the dignity of every human
being and is a key element of any
humanitarian and legal system.

For centuries, the right to life has
been recognized as a fundamental
principle, but its interpretation and
application have evolved [1]. From
classical interpretations limited to
protection against direct violation of life
to the modern context, where it extends
to aspects of medical interventions,
bioethics, technological innovations and
social conditions. The notion of the right
to life has centuries-old roots that have
changed and adapted over time under the
influence of cultural, religious and legal
perspectives.

The historical aspect of the
development of the right to life runs
through the stages of the evolution
of human rights and the formation of
humanitarian principles that are reflected
in different cultures and civilizations.

Many ancient civilizations, such as
Ancient Egypt, Mesopotamia, Greece,
and the Roman Empire, already had
formulas or laws that set some limits
to the use of violence and guaranteed
a certain level of protection for life.

The period of the Middle Ages was
difficult for the development of human
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rights. On the one hand, some concepts
about human dignity and inviolability
were formulated, on the other hand,
political and religious conflicts often
led to gross violations of human rights,
including the right to life.

The concept of the inviolability of the
person and his rights was elaborated and
shaped by Enlightenment philosophers
such as John Locke and Jean-Jacques
Rousseau. This led to the establishment
of human rights as inalienable and
indisputable.

With the emergence of various
international conventions and treaties,
such as the Hague Convention of 1899
and the creation of the League of Nations
in 1919, the first attempts were made to
systematize and protect the rights of
nations and individuals.

After the Second World War, the
adoption of the Universal Declaration
of Human Rights by the UN in 1948
defined the international standard of the
right to life [2]. This was the beginning
of a broad international movement for
the protection of human rights, which
continues to this day.

The mentioned stages demonstrate
the long and complex history of the
formation and development of the
right to life, which inspires modern
legislation and international norms
for the protection of human rights.
The modern world faces significant
contradictions in the interpretation
and application of the right to life.
The growing complexity of medical

and technological capabilities raises
questions about the limits of its
protection and the definition of its scope
[3]. Does the right to life cover only the
physical aspect, or does it also include
the right to a quality and dignified life?

How should society balance the right
to life with other rights and interests?

AIM

The right to life is one of the
fundamental concepts underlying the
modern legal order. Recognized as an
inalienable right of every person, this
concept raises a number of complex
ethical, legal and socio-cultural issues
that require deeper consideration and
analysis. The aim of the study is to
exami ne the theoretical aspects of
the right to life, analyze its essence,
place and significance in the system
of general human rights; to outline the
basic principles and concepts related
to the right to life, to consider their
evolution in different legal systems and
to discuss important ethical aspects
related to this topic. The work will
examine both the general principles
and norms of international law, as well
as the peculiarities of the legislation
of individual countries, with a focus
on the protection of the right to life.
Considering the importance of this topic
for all spheres of society, the analysis of
the right to life aims to contribute to the
improvement of human rights protection
and the strengthening of the rule of law
as the basis of a just and humanitarian
society.
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MATERIALS AND METHODS

The article examines the right to
life, its medical and legal nature, legal
regulation, its place and significance in
the system of general human rights, the
historical development of the right to life,
determines its place in the modern world,
and assesses the problems and prospects
for its realization. The methodological
basis of the study is general scientific
methods, which include system analysis,
system modeling, and the dialectical
method. The historical and legal method
was used to study the formation and
development of the right to life. The
technical and legal method was used
to interpret the provisions of the law
governing the right to life. The method of
legal forecasting was used to determine
a complex of possible options for the
development of the right to life, taking
into account the current development of
medicine and its institutions. In order
to determine the characteristic features
of the right to life, the authors used the
following materials: normative legal
acts and normative legal agreements
that regulate the right to life, articles by
scientists, assessments of leading experts
in the field on the specified issue.

The article highlights the issues
of correlation between this right and
the right to abortion and euthanasia,
and assesses the prospects for their
realization. The empirical basis of the
study is grounded on articles by scholars
and assessments by leading experts in
the field. The right to euthanasia has

been the subject of study by many
researchers, including Parra Jounou,
Trivifio Caballero, and Cruz Piqueras.
The authors of the scientific article
“For, against, and beyond: healthcare
professionals’ positions on Medical
Assistance in Dying in Spain” [4]
emphasize that since 2021, Spain has
been providing the right to euthanasia and
medically assisted suicide. According to
the law, the state is obliged to ensure their
access through medical services, which
means that the participation of medical
professionals is crucial. Through a survey
of doctors, the authors concluded that
there is no agreement among medical
workers on the acceptance or rejection
of such medical services, and that there
is a multiplicity of moral views on this
issue.

Carpenter Travis, Vivas Lucasy in
the article “Ethical arguments against
coercing provider participationin MAiD
(medical assistance in dying) in Ontario,
Canada” stress that it has historically
been a crime in Canada to provide
assistance to someone in ending their
own life, however, this paradigm was
in verted in 2015 when the Supreme
Court of Canada ruled that restrictions
on this practice, with in certain defined
parameters, violated the right to life,
liberty, and security of the person [5].

Emanuel Ezekiel, Onwuteaka-
Philipsen Bregje, Urwin John, Cohen
Joachim in the article “Attitude sand
practice sofeu than asia and physician-
assisted suicide in the United States,
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Canada, and Europe” [6] conduct
a comparative analysis of the practice
of euthanasia in modern countries. The
authors conclude that public support
for euthanasia and physician assisted
suicide in the United States has plate
audience the 1990s (range, 47 % — 69%).
In Western Europe, an increasing and
strong public support for euthanasia
and physician assisted suicide has been
reported; in Central and Eastern Europe,
support is decreasing.

Various aspects of the right to
abortion are also considered by
contemporary scholars. Among them:
Monica Frederico, Carlos Arnaldo,
Peter Decat, Adelino Juga, Elizabeth
Kemigisha, Olivier Degomme, Kristien
Michielsen, Mulumebet Zenebe, Haldis
Haukanes.

In the article “Induced abortion:
a cross-sectional study on knowledge
of and attitudes toward the new abortion
law in Maputo and Quelimane cities,
Mozambique” [7] the authors try to
establish the relationship between
artificial abortions by women of
reproductive age in suburban areas of
the cities of Maputo and Kelimane and
their awareness and attitude towards the
laws that allow abortions. The authors
conclude that the number of abortions is
low compared to other countries in sub-
Saharan Africa. This statistic is based on
limited knowledge about the possibility
of legal abortion, social factors (level of
education, religion, living in suburban
areas of cities).

Mulumebet Zenebe and Haldis
Haukanes in their article “When abortion
is not within reach: Ethiopian university
students struggling with unintended
pregnancies” [8] conclude that the law
allowing abortions increased access
to safe abortions for young unmarried
women studying at universities. In
general, many female university students
in Ethiopia face pregnancy-related
problems. And the reasons for refusing
to have an abortion are not always based
on a woman’s will. Rather, they are
caused by the inability to determine the
time of pregnancy and missed deadlines
for abortions, strong religious beliefs,
paralyzing shame and condemnation from
society, and, as a result, psychological
denial of the situation and the problem.

This state of affairs has serious
negative consequences for women (actual
and psychological) and is caused by the
tension between different norms and
expectations of students’ sexual behavior,
gender and the injustice embedded in such
norms. Students increasingly believe that
itis “modern” and “cool” to be involved
in a relationship, and accordingly there is
considerable pressure on female students
to have sexual relations. At the same
time, societal norms based on religious
beliefs and family customs are still very
strict when it comes to premarital sex
for women. Young unmarried women
may be stigmatized when they violate
these norms and such violation becomes
evident to the public in the form of
a growing belly. Therefore, universities
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are recommended to work to increase
female students’ self-awareness and
self-esteem, as well as to transform the
culture of masculinity and encourage
sexual responsibility among men.

To demonstrate the relationship
between the right to life of an unborn
child and a woman’s right to abortion,
a social survey was conducted among
different population groups.

In the article, the authors used the
results of a survey of various population
groups on the issue of the relationship
between the right to life of an unborn
child and a woman’s right to an abortion.

REVIEW AND DISCUSSION

The right to life is one of the
fundamental human rights that underlies
the modern legal order, international
humanitarian law and national legislation
of many countries around the world.
This issue becomes especially relevant
in the context of modern challenges and
threats facing humanity, such as conflicts,
terrorism, health crises, environmental
disasters and many others. The right
to life is one of the most important
guarantees that ensure the dignity and
security of every person. The study of
the theoretical aspects of this right is
crucial for understanding its essence and
application in practice.

Ongoing threats, such as conflicts,
terrorism, violence, environmental
disasters and global pandemics,
emphasize the importance of effective
protection of the right to life. The study
of this topic reveals ways to improve

international cooperation, legislation and
law enforcement in order to ensure the
highest level of human rights protection.

The concept of the right to life is
an important element in modern legal
systems, recognized and protected at the
level of both national and international
legislation. In many countries of the
world, legislation guarantees the right
to life as one of the fundamental human
rights.

However, the specificity and scope
of this right may vary depending on
cultural, religious and historical factors.
Some legal frameworks emphasize the
protection of life from direct harm,
while others include a wider range of
guarantees, such as social protection,
access to healthcare and other aspects
that affect the quality and conditions of
human life. International legal acts and
conventions reflect generally accepted
principles and standards on the right
to life. For example, the Universal
Declaration of Human Rights, the
European Convention on Human Rights,
as well as many other international
documents define and protect this right
as one of the fundamental ones. They
call on the participating states to ensure
the protection of the life of every person
and to avoid any actions that may violate
this right.

Analyzing the right to life in the
context of its relationship with other
human rights, such as the right to liberty,
the right to health and the right to a fair
trial, helps to affirm the principles of the
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rule of law and ensure equality before
the law for all.

This topic is also important in terms of
shaping public consciousness and public
discourse regarding the importance
of respect for human life and dignity
[9]. Understanding the essence and
significance of the right to life contributes
to raising citizens’ awareness of their
rights and responsibilities, which is an
important step towards building a just and
humanitarian society. Thus, consideration
of the theoretical aspects of the right
to life becomes an important step in
ensuring the security and dignity of every
person, contributing to the development
of legal culture and strengthening the
rule of law as the basis of a sustainable
and developed society. The right to life
has some basic legal principles that
underlie its conception and realization
[10]. These principles are recognized in
international law and national legislation
of many countries. The inviolability of
the person enshrines the inviolability of
the life of every person, which means
that no one has the right to violate or
threaten the life of another person.
Prohibition of the use of violence — this
principle states that any use of violence
or threat of violence is unacceptable and
violates the right to life. The state must
ensure that the right to life is adequately
protected by creating appropriate laws,
policies and mechanisms of protection.
The priority of humanitarian values —
this principle recognizes the primacy
of humanitarian values and human

rights over other interests and goals.
Universality and non-discrimination —
these principles emphasize that the right
to life is universal and should apply to
every person regardless of race, color,
sex, language, religion, political or
other beliefs, national or social origin,
property or other status. Every person
has the right to effective protection of his
or her life against any form of violence
or threats. These principles affirm the
importance and inviolability of the right
to life in the legal system and define the
basic principles and values on which the
protection of this right is based.

The general principles of international
law relating to the right to life are critical
components in a society that strives to
ensure the dignity and safety of every
person [11]. These principles serve as
the basis for international standards
and norms aimed at protecting the life
and dignity of people regardless of
their nationality, race, or other personal
characteristics.

One of the most important principles
is the inviolability of the person. This
principle recognizes that every person
has the right to life and cannot be
subjected to cruel, inhumanor degrading
treatment. It affirms the inadmissibility
of any actions or policies that violate this
right, and calls on states to comply with
this norm in all spheres of life.

Another key principle is the
prohibition of the use of violence [12].
International law makes it clear that
any use of violence, even in conflicts
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or wars, is unacceptable [13]. This
principle emphasizes the importance
of peaceful resolution of conflicts and
the use of alternative dispute resolution
mechanisms to ensure human life and
safety.

State guarantees are another
principle that plays an important role
in international law. This principle is
designed to ensure that states not only
adopt the necessary laws and policies
to protect the right to life, but also
effectively implement them in practice.
This includes the establishment of
effective legal mechanisms to prevent
human rights violations and to properly
investigate and punish those responsible
for violations of the right to life.

Thus, the general principles of
international law relating to the right
to life define moral and legal norms
designed to ensure the safety, dignity
and inviolability of every person. They
form the basis for creating just and
humanitarian societies that respect and
protect the rights of all their members.

International law recognizes the
right to life as one of the most important
and inalienable human rights. In order
to ensure its effective protection
and implementation, a number of
international agreements and documents
were concluded, which determine the
norms and standards that states must
adhere to in this area.

One of the most important
international agreements is the
Universal Declaration of Human

Rights, which was adopted by the
UN General Assembly in 1948. This
document defines the right to life as
an inalienable right of every person
and calls on all states to respect and
protect it. It became the basis for
further international agreements and
documents regulating the right to life.

Another important agreement is the
International Covenant on Civil and
Political Rights, which was adopted
in 1966. This document guarantees
the right to life and establishes the
obligations of states to ensure it. It also
provides mechanisms for monitoring and
protecting this right, in particular through
a system of appeals to the UN Human
Rights Committee.

In addition, the Geneva Conventions
and Additional Protocols to them
establish norms of humanitarian law
that regulate the conduct of parties to
conflicts and ensure the protection of the
civilian population in wartime. These
documents are of great importance for
the protection of the right to life in armed
conflicts and hostilities.

In general, international agreements
and documents regulating the right to
life play a key role in the formation of
international standards and norms that
ensure the protection of this right at the
level of the world community. They
define the obligations of states and
establish mechanisms for monitoring and
settling violations of this right, which
contributes to the creation of a more just
and humanitarian world for all.
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International organizations play an
important role in ensuring and protecting
the right to life both in peace time and
in conditions of conflict and danger.
Their actions are aimed at establishing
international standards and norms,
monitoring compliance with these
norms by participating states, as well as
providing assistance and protection to
victims of human rights violations.

One of the most influential
international organizations in the field
of protection of the right to life is the
United Nations (UN). Through its bodies,
such as the UN High Commissioner for
Human Rights and the UN Human Rights
Council, it contributes to monitoring
the human rights situation in various
countries around the world and takes
measures to prevent violations and
protect the rights of people in danger.

Another important organization is
the International Committee of the Red
Cross (ICRC), which actively operates
in the conditions of wars and armed
conflicts, providing assistance and
protection to the wounded, prisoners
of war and the civilian population.
They also work to prevent violations
of international humanitarian law and
provide humanitarian aid in the event of
humanitarian crises.

In addition, the International Criminal
Court (ICC) plays an important role in
prosecuting those who have committed
crimes against humanity, including
murder, violence and crimes in armed

conflict. This helps prevent impunity and
ensure justice for victims of such crimes.

Thus, international organizations
play a key role in ensuring the protection
of the right to life by promoting the
establishment of international standards,
monitoring compliance with these
standards and providing assistance
and protection to those most in need of
protection in the world. Their actions
set modern humanitarian standards
and set the foundations for a just and
humanitarian world for all people.

The right to life is closely related to
the right to health, as ensuring health is
a necessary prerequisite for the exercise
of the right to life. Guaranteeing access
to quality medical care and services is an
important element of ensuring the right
to life. This means that everyone has the
right to access medical care, necessary
medicines and other medical procedures
that can preserve or improve their
health and prolong their lives. The right
to health also provides for preventive
measures that help prevent diseases and
improve the overall health of society.

The right to life has a deep connection
with the right to liberty and security
of person. Ensuring the right to life
implies the inviolability of the person
from any violence or discrimination, and
guarantees freedom from arbitrary arrest
or restriction of liberty without legal
basis. The right to liberty and security
of person also includes protection from
any form of physical and psychological
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violence that may threaten a person’s life
and security.

The right to life is also interconnected
with other socio-economic and cultural
rights [14]. Guaranteeing the right to
life involves ensuring access to basic
material needs such as housing, food,
water and education. Cultural rights are
also an integral part of the right to life,
as they contribute to the maintenance of
the identity and dignity of each person,
which in turn positively affects their
overall health and well-being.

In general, the right to life has broad
implications for other human rights, such
as the right to health, liberty and security
of the person, as well as socio-economic
and cultural rights.

Violation of the right to life is
a serious problem in many parts of the
world [15]. Examples of such violations
include extradition killings, death
sentences without fair trials, extremist
violence and genocide, which are the
source of suffering for thousands of
people. These violations often occur in
the context of wars, internal conflicts,
or as a result of authoritarian regimes
that do not adhere to international human
rights standards. The analysis of such
violations demonstrates the need to raise
international standards and monitoring
mechanisms to protect the right to life
in all parts of the world.

Social and economic factors,
such as poverty, inequality, wars and
conflicts, affect the realization of the
right to life [16]. In poor and vulnerable

communities, access to adequate health
care and education is limited, which
worsens health and threatens life.
Conlflicts and hostilities lead to massive
violations of the right to life, forcing
millions of people to become refugees
and displaced persons. These factors
require a comprehensive approach to
the provision of socio- economic rights
that aims to reduce inequality and fight
poverty.

Civil society and human rights
organizations play an important role
in protecting the right to life. Their
activities include monitoring human
rights violations, publicly condemning
unlawful acts, and assisting victims
of violations in accessing justice and
compensation. They also work to raise
public awareness of issues related to the
right to life and mobilize public support
for action to combat human rights
violations. All these aspects point to the
importance of joint work of states, civil
society and the international community
in ensuring effective protection of the
right to life and overcoming the problems
that impede its full realization.

The right to life has always been
the subject of heated ethical and moral
debate, especially in the context of
abortion, euthanasia and other essential
aspects of human existence.

One of the most controversial issues
is abortion, where public opinion is
divided due to moral, religious and
legal aspects. Some consider abortion
to be a violation of the right to life of the
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unborn, while others support the right
of women to make a free choice in this
matter.

Euthanasia, carried out at the request
of the individual or for medical reasons,
also causes heated debate in society. Some
support the right to a dignified death,
adhering to the principle of personal
autonomy, while others consider it
a violation of the inalienable right to life.

Social values and beliefs have a great
influence on the formation of legislation
regarding the right to life. Laws and
norms related to this right reflect the
opinion and moral values of society.
However, in controversial issues such
as abortion and euthanasia, it is important
to find a balance between the protection
of human rights and individual freedom
of choice.

This discussion emphasizes the
importance of taking into account
ethical, moral and societal aspects in the
formulation of legislation on the right
to life, as well as the need to understand
and respect diverse views on these
controversial issues.

The right to life emerges as a key
component of the field of medicine,
bioethics, and other fields full of
ethical, moral, and legal dilemmas. Its
role is crucial in regulating complex
controversies arising in medical practice
and bioethical research.

The field of medicine and bioethics
faces numerous challenges, such as
resolving conflicts between patients
and medical professionals, regulating

experimental treatments, determining the
moment of beginning and end of life, and
other ethical issues related to medical
practice. The right to life is a fundamental
principle in resolving such disputes. It
forms the basis for the development of
medical standards, codes of ethics and
legislation aimed at protecting life and
treating it with dignity.

Important decisions related to the
right to life are made in court practice.
The courts resolve controversial issues
related to medical interventions,
restrictions based on moral beliefs,
decisions to stop treatment, and other
areas where human life becomes the
object of judicial intervention.

This judicial practice not only
responds to specific situations, but also
sets precedents that become important
guidelines for the medical and legal
communities in the future.

The understanding of the right to life
largely reflects a variety of views that
stem from ethical, moral, religious and
legal beliefs. Let us consider different
approaches to this concept and analyze
their advantages and disadvantages.

Absolutist approach: This approach
asserts that the right to life is absolute
and inviolable, even in cases of conflict
with other rights or situations of extreme
circumstances.

Context-Based approach: This
position is that the right to life should be
considered in the context of the situation,
taking into account the specifics and
circumstances of the particular case.
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Broad interpretation of the right
to life: Some opinions recognize that
the right to life encompasses not only
physical existence, but also a quality life
with dignity, including access to basic
needs, health care and social protection.

An absolutist approach provides
stability and clarity, but there may
be conflict with other rights and
contradictions in complex situations.
A context-based approach allows for
consideration of circumstances, but
may lead to subjectivity in assessing
situations. A broad interpretation of
the right to life opens up opportunities
for greater protection of the individual,
but can be subjectively perceived and
ambiguously used.

A critical review of different
approaches shows their uniqueness
and at the same time their weaknesses.
Comparison and analysis of these
approaches help to better understand the
complexity and contextuality of the right
to life in modern society.

The analysis of various aspects of the
right to life has revealed its importance as
a key legal concept that determines not
only the physical existence of a person,
but also the relationship between society
and the individual. To summarize, it is
important to identify the main arguments
and express our own position on the right
to life.

The analysis of the concept of
the right to life in different eras and
cultures has shown its evolution and
changing interpretations. The diversity

of approaches in different countries and
international conventions demonstrates
the universality of this concept, but
also the complexity of its practical
application.

The discussion of ethical and moral
aspects related to abortion, euthanasia
[17] and other complex issues
demonstrates the profound influence
of social values on the formation of
legislation and regulation of these issues.

Let us imagine that a person has just
been diagnosed with an inoperable brain
tumor. The doctor says that he or she has
less than six months to live and that the
remaining time will be extremely painful
and the person will likely face intense
suffering until her body finally meets
death. Would he or she like to have the
right to choose how to end this life?

Hundreds of thousands of people
around the world suffer from debilitating,
fatal diseases and similar diagnoses.
However, these people cannot get rid
of their pain and suffering with dignity
and respect because of the laws of some
countries that do not allow euthanasia.
Given that some diseases deprive a person
of living a decent life, this way becomes
inhumane, both for the person suffering
from the disease and for his or her family,
who have to experience the horror of
watching their loved ones suffer for an
unknown time. Euthanasia, the practice
of intentionally ending life to alleviate
suffering, has been a controversial topic
for many years. The idea that a person
has the right to end his or her own life in
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exceptional circumstances, also known
as the “right to die,” is a matter of both
philosophical and legal debate.

Proponents of euthanasia argue that
people have the right to make decisions
about their own lives, and that everyone
should be able to die with dignity, rather
than suffer pain and agony. They also
argue that euthanasia can save money
and resources by reducing the costs
associated with prolonged end-of-life
care. Opponents of euthanasia argue
that it is unethical and contrary to the
sanctity of life. They believe that it is
wrong to take the life of another person,
even if that person is suffering From
a legal perspective, the laws governing
euthanasia vary from country to
country. In some countries, such as the
Netherlands, euthanasia is legal under
certain circumstances, while in others,
such as Ukraine, it is not recognized.
Although the issue of the right to
euthanasia is complex and multifaceted,
one thing is clear: it is a deeply personal
decision that should be made with respect
for the individual’s autonomy.

The issue of the right to life and
euthanasia is closely related to the right
to health care, as medical resources in
different countries of the modern world
are not equal. A disease that is incurable
in one country can be treated in another,
where the level of medical development
is at a higher level (see the movie “King
Arthur”).

Currently, the issue of legalizing
euthanasia has become one of the most

pressing in the legal field. Euthanasia is
a topic of scientific debate and research
that lies on the borderline between law
and medicine. Euthanasia is defined as
a type of behavior of a medical worker
(action, inaction or decision) that is
committed consciously and intentionally,
and is aimed at ending unbearable
suffering (physical, mental, moral,
etc.), is carried out at the repeated and
unambiguous request of the patient (and
in cases provided for by law, his or her
legal representative), provided that he
or she is fully, timely and objectively
informed of the consequences of such
intervention, which results in death.

If we analyze the historical
development of the concept of
“euthanasia” this term was first
characterized and explained in the 16th
century by the English philosopher
Francis Bacon. He noted that the doctor’s
duty is not only to restore health, but also
to alleviate the suffering and torment
caused by the disease. Such pain relief
should occur not only when it leads to
recovery, but also when there is no hope
for salvation. In this case, it is necessary
to make death itself easy and peaceful,
and in this regard, euthanasia is already
happiness.

From a historical point of view, the
development of the concept of euthanasia
was influenced by the period of Antiquity,
when people could be deprived of their
lives due to birth defects or particularly
serious illnesses. During the Second
World War, a significant number of
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people were killed through “medical
procedures,” but unlike euthanasia, these
“procedures” were inhumane. And only
with the creation in 1935 of the first
societies that advocated the legalization
of euthanasia, the humanization of this
process and reflections on the further
legitimate nature of euthanasia began.
Perhaps, the observance of the principle
of humanism is the beginning of finding
an answer to the question of depriving
a person of his life with the help of
another person’s intervention. We must
find an answer to the question whether
any existence is life or life is only
a worthy human existence?

If we classify the types of euthanasia
and analyze their differences, we can
note that there are different types of
euthanasia according to the will of the
person:

Voluntary, which is carried out with
the consent of the patient and at his
request. Active voluntary euthanasia
is legal in Belgium, Luxembourg and
the Netherlands. Passive voluntary
euthanasia is legal in the United
States. When a patient accepts death
independently, but with the assistance
of a doctor, the term “assisted suicide”
is often used. Assisted suicide is legal
in Switzerland and the US states of
California, Oregon, Washington,
Montana and Vermont.

Non-voluntary, that is performed
when the patient’s on sent is not possible.
For children it is illegal worldwide,
but decriminalized under certain

circumstances in the Netherlands under
the Groningen Protocol.

Forced, that is carried out against
a person’s will. It can be considered
a form of punishment for a criminal
offense. However, the inclusion of this
type of euthanasia in this classification
is controversial, since in this case we are
talking about the death penalty, which is
currently prohibited in Europe, except for
the Republic of Belarus. The relationship
between the right to life and the death
penalty is the subject of a separate
consideration.

The second classification is
determined by the criterion of the method
of achieving death and accordingly
divides euthanasia into:

Active, that in volves administering
to a dying person drugs or using other
actions that cause rapid death. Active
euthanasia is often considered suicide
with medical assistance (providing the
patient with drugs that shorten life at his
or her request).

Passive euthanasia, which involves
the intentional termination of the
patient’s maintenance the rapy. Here,
the question remains open regarding the
existence of the institution of euthanasia
in the absence of an adequate level of
medical services. In countries with
underdeveloped medicine, failure to
provide medical service in itself causes
the death of a person.

Today, euthanasia is still not
a legitimate process in most countries
of the world, but there are a number of
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countries in which euthanasia has become
legal. In particular, euthanasia has been
legalized in Switzerland, Australia, the
Netherlands, Belgium, France and some
US states. It should be noted that Dutch
courts have de facto allowed assisted
suicide to terminally ill patients since
1984.

The European Court of Human
Rights has repeatedly heard cases
regarding the prohibition of euthanasia in
European countries. The first euthanasia
case was Sanles Sanles v. Spain [18].
After an accident in 1968, a relative of
the applicant suffered from tetraplegia.
In January 1998, he committed suicide
with the support of a third party, while
his request for recognition of the right
to die with dignity was pending. The
applicant was his legal successor, whom
he officially appointed to manage the
case. In particular, she sought recognition
of the right to a dignified death for the
applicant. The court rejected her request,
explaining that the Spanish authorities
cannot be held responsible for not
adopting a law on the decriminalization
of euthanasia. In this case, the European
Court of Human Rights attributed the
institution of euthanasia to the internal
national legal system of the state.
Although the case was lost, the very
process of consideration of the case
by an international authority created
prerequisites for the further formation
of the institution of euthanasia.

The next case, Pritty v. United
Kingdom, received a lot of publicity

[19]. The applicant was dying of motor
neuron disease, an incurable progressive
disease affecting the muscles. Given that
the final stage of this disease is painful
and humiliating, she wanted to decide
for herself how and when to die. Due to
her illness, the applicant was not able to
commit suicide on her own and wanted
her husband to help her in this. However,
based on English law, suicide is not
a crime, assisting suicide is a crime. As
the authorities refused her request, the
applicant complained to the European
Court of Human Rights that her husband
was not guaranteed immunity from
liability if he helped her die. The court
refused.

An interesting case is Haas w.
Switzerland [20]. The applicant, who
had been suffering from severe affective
bipolar disorder for about 20 years,
decided that he could no longer live
a decent life. After two suicide attempts,
the applicant tried to obtain a substance
which, if taken in a certain amount, could
help him to commit suicide in a safe and
dignified manner. Since the substance
was only available by prescription, the
applicant tried to obtain it from several
psychiatrists, but his efforts were
unsuccessful. In the European Court
of Human Rights, the applicant argued
that Article 8 of the Convention imposed
a positive obligation on the state to create
conditions for safe and painless suicide.
The authorities rejected his complaint,
so he believed that his right to commit
suicide in a safe and dignified manner
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had been violated by Switzerland. Haas
lost the case.

The case of the boy Alfie Evens
(Great Britain) or the other name of the
case “euthanasia at the initiative of the
state” also referred to the institution of
euthanasia as its subject of consideration.
Never before has the United Kingdom
given consent to applicants for euthanasia
(passive or active). Alfie’s case was
unique in that after the doctors examined
Alfie, they ruled that he could no longer
be cured and the court ordered that Alfie
be taken off life support. Alfie Evans was
in a semi-comatose state for over a year,
but the boy’s parents refused to accept
that his illness was terminal. The conflict
between the parents and the doctors drew
public attention when Alfie’s parents
filed a lawsuit challenging the decision
of the medical board to remove the child
from life support.

The boy’s parents fought to have him
transferred to a hospital in Rome, where
hospital officials pledged to provide the
necessary medical care and improve
his condition. The UK Supreme Court
rejected the application for consent to
transfer the boy to Italy, leaning towards
the opinion of doctors that irreversible
changes had occurred in his brain,
depriving him of the senses of sight,
hearing, taste and touch, and that further
therapy was not in his best interests
and could be inhumane. Alfie died in
hospital as a result of the life support
being switched off (passive euthanasia).
An interesting fact in this case is that 4

months after Alfie’s death, his parents
gave birth to a second boy.

Therefore, we can observe a certain
pattern: the European Court of Human
Rights has not satisfied any of the above
cases on the recognition of the institution
of euthanasia, noting that the recognition
or prohibition of the institution of
euthanasia is within the internal interests
of the state. However, the fact that
applicants from different countries have
applied to the European Court of Human
Rights since 1993 states that social and
legal relations regarding euthanasia
exist in modern society, and that failure
to regulate them and to recognize their
existence will lead to criminalization of
this institution. The issue of legalizing
euthanasia is a subject of debate among
representatives of medicine, law,
churches, and religious denominations
at the international and national levels.
Some states legalize passive euthanasia
within their national systems, providing
a vivid example of the comprehensive
nature of human rights.

The debate about the ethics and
necessity of legalizing the right to
abortion also continues. In order to
answer the question “Does a woman
have the right to decide on her own to
give birth to a child or not?”” we need to
consider possible views on the specified
problem.

With regard to the regulation of the
right to abortion in modern law, it should
be noted that abortion is an involuntary
or artificial termination of pregnancy
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before the fetus can be considered
viable. Views on the moment when fetal
viability is determined can be divided
into two groups. The first is that an
embryo is viable from the moment of
conception, at any stage of pregnancy it
is already a human being. These thoughts
give birth to completely different views
on abortion. Different views on the
moment of determining the viability of
the fetus lead to today’s controversies
about the possibility of termination
of pregnancy at different times. The
second view is reflected in the idea that
an embryo acquires human significance
when all the organs necessary for life
are formed (12 weeks after conception).
These opinions give rise to very different
views on abortion. Different views on the
moment of determining the viability of
the fetus lead to today’s controversy over
the possibility of abortion at different
stages of pregnancy.

In 2020, more than 42.6 million
abortions were performed worldwide,
slightly more than in 2019 (42.3 million
abortions). 1st place is occupied by
China (more than 9 million annually);
2nd place — USA (1 million 213 thousand
visits to the doctor); 3rd place — the
Russian Federation (more than 1 million
208 thousand); 4th place — India (about
642 thousand); 5th place — Vietnam
(332 thousand); 6th place — Japan
(more than 242 thousand); 7th place —
France (198 thousand); 8th place —
England (190 thousand); 9th place —
Turkey (more than 177 thousand); 10th

place — Azerbaijan (160 thousand). It
is worth noting that these statistics are
not divided into abortions for medical
reasons and those at the request of the
woman herself. Among the leaders are
countries with a large population (e.g.,
China — 1.4 billion people, India — 1.380
billion people, the United States —
350,585,880 people), which justifies
the high number of abortions in these
countries. In Ukraine, according to the
Ministry of Health, 46552 pregnancy
terminations were performed in 2018.
Of these, 18115 were legal for medical
reasons after 12 weeks of pregnancy
and 28437 were legal by the woman’s
decision and with medication. Statistics
on abortions in the world show that their
number does not depend on the level of
economic and technical development,
the type of legal regime of the country,
territorial affiliation, or religious
preferences.

A woman’s right to an abortion and
free disposal of her body often comes
into conflict with social condemnation,
so the problem may not only be to have
an abortion, but that the woman will
then suffer negative consequences from
members of society. A woman who has
had an abortion can become a victim of
persecution and suffer psychological and
even physical violence from society or
relatives.

A survey conducted in Ukraine
among people of different ages and
statuses to understand the public’s
position on abortion allowed us to reflect
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public opinion on this issue. Here are
some of the answers of the respondents:

Girl, 18 years old, student: “I believe
that this is a woman’s choice. It is not
right to force a woman to give birth to
a child under social pressure if she does
not have the desire and financial means
to support the child. In my opinion, it is
better to terminate the pregnancy than
to have the child’s life crippled by an
unloving mother.”

Girl, 17 years old, student: “If
a woman has difficulties with the material
or psychological support of a child, [ am
in favor of her having an abortion, but
if the reason is her personal opinion or
some other reason, I am against abortion,
because after all it is life, it is a future
human being.”

Boy, 18 years old, student: “A woman
should make the decision to have an
abortion, first of all from the point of
view of health, because not every woman
can bear a child and not every woman
wants to have an impact on her health
after pregnancy. It is up to the woman
to decide whether to give birth or not.”

Boy, 17 years old, student: “I have
a negative attitude towards abortion,
I believe that every child has the right to
life, even the one in the mother’s womb.
And abortion violates these rights. It is
possible to terminate a pregnancy only
if the pregnancy threatens the life of the
mother or the child. In the case of rape,
a woman has the right to choose, but she
will be responsible for this act in front of
her conscience.”

Woman, 45 years old, housewife:
“I have an ambiguous attitude towards
abortion, but to the question of who
should decide the fate of the embryo,
I will answer that the father and mother
of the child should make this decision
together. If a woman does not want to give
birth because she is “not ready” or‘doesn’t
want to”, then after the birth of the child
her opinion will change, it is the baby who
will change her opinion when she holds
her native little miracle in her arms.”

Man, 56 years old, private
entrepreneur: “Only a woman has the full
right to decide the fate of her pregnancy:
to keep the child or abandon it. She is
an independent person and is able to
choose what to do. Of course, children
are happiness and a miracle, but not
everyone is ready for it.”

A total of 100 people were
interviewed. 49% of the respondents
said that a woman has the right to
an abortion, 27% have the opposite
opinion — a woman does not have such
a right, and 24 % have an ambiguous
position, in their opinion, it all depends
on the circumstances.

As can be seen, most people believe
that the right to an abortion belongs
exclusively to a woman. The opinions
of the interviewed persons are based on
upbringing, faith and moral views. Each
of us has an attitude towards anything
that stems from the environment in which
we live.

The practice of the European Court of
Human Rights does not stay away from
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the issue of the relationship between
the right to life and the right to have an
abortion by a woman. In particular, in
the case of “R. R. v. Poland” (application
no. 27617/04) [21] the applicant was
informed about the possibility of fetal
malformation of the fetus after an
ultrasound examination conducted
on the 18th week of pregnancy. She
immediately expressed her desire to have
an abortion. She was recommended to
undergo genetic testing by amniocentesis
at 23 weeks of pregnancy. After several
refusals to perform an amniocentesis by
her doctor and a number of other doctors,
the study did take place and confirmed
that the fetus suffered from Turner
syndrome. The test results were obtained
after the 24th week of pregnancy, and
according to Polish law, abortion on the
grounds of abnormal fetal development
is possible only during the first 24 weeks
of pregnancy. The applicant was awarded
compensation in connection with the
doctors’ failure to conduct timely genetic
tests.

But the main thing is that the
court emphasized the relevance of the
information that the applicant tried
to obtain through genetic testing in
order to make a decision regarding the
continuation of her pregnancy. Polish
law allows abortion until the fetus can
survive on its own outside the mother’s
body and only when prenatal tests or
other medical reports indicate a high risk
that the fetus is seriously and irreversibly
damaged or will suffer from an incurable

disease after birth. Therefore, access to
complete and reliable information about
fetal health is not only important for
the comfort of a pregnant woman, but
also a prerequisite for the possibility of
a legally permitted abortion.

Another case is “Tysigc v. Poland”
(Application no. 5410/03) [22], which
was heard by the European Court of
Human Rights, is that the applicant had
suffered from severe myopia for many
years. After she became pregnant for the
third time, she sought medical advice
because she was worried about the
impact the pregnancy might have on her
health. The three ophthalmologists she
consulted concluded that the pathological
changes in her retina posed a serious risk
to her vision if she carried the pregnancy
to term. Despite the applicant’s requests,
they refused to issue her a certificate for
termination of pregnancy. The applicant
also consulted a general practitioner and
received a certificate from him listing
the risks posed by the pregnancy in
terms of retinal problems, as well as the
consequences of two previous cesarean
sections. Thus, the applicant could not
terminate the pregnancy and gave birth
by caesarean section. In the second
month of pregnancy, the applicant’s
myopia progressed significantly in both
eyes. She was examined by the head of
the obstetrics and gynecology department
of a public hospital, who did not see
any medical grounds for an abortion on
medical grounds. Thus, the applicant was
unable to terminate her pregnancy and
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gave birth by caesarean section. After
giving birth, her vision deteriorated
further due to a retinal hemorrhage. She
was informed that because the retinal
changes were advanced, they could not
be corrected with surgery. The medical
board concluded that her condition
required treatment and daily care and
found her largely disabled. In this case,
the Court noted that the legislation
governing termination of pregnancy
touches the sphere of personal life,
because when a woman is pregnant, her
private life becomes closely related to
the developing fetus. The term “private
life” is broad and covers, among other
things, the physical and social aspects
of a person’s identity, including the
right to personal autonomy, personal
development and to establish and
develop relationships with other people
and the outside world. Although the
Convention on the Rights and Freedoms
of Man and Citizen does not guarantee
a specific level of medical care, the
state has a positive obligation to ensure
the protection of its citizens, their
right to private life. The case “Tysiagc
v. Poland” (Application no. 5410/03)
concerned a special combination of
various aspects of private life. If the
law on abortion concerns the traditional
balancing of privacy and public
interest, in the case of therapeutic
abortion, the positive obligations of
the state to ensure the physical integrity
of expectant mothers must be taken
into account.

Case of A, B AND C v. Ireland
(Application no. 25579/05) [23]
concerned applicants resident in Ireland
who are women aged 18 and over. All
three applicants traveled to England to
have an abortion because they believed
they did not have the right to have an
abortion in Ireland. The first applicant
was nine and a half weeks pregnant and
accidentally became pregnant, believing
her partner to be infertile. At that time,
she was unmarried, unemployed and
living in poverty. She had four young
children. The youngest was disabled,
and all four children were in foster care
because of the problems she faced as an
alcoholic. She was depressed during her
first four pregnancies and struggled with
depression during her fifth pregnancy.
In the year leading up to her fifth
pregnancy, she remained sober and was
in regular contact with social workers
to regain custody of her children. She
believed that having another child at
this point in her life (with the attendant
risk of postpartum depression and her
sobriety) would jeopardize her health
and the successful reunification of her
family. She went to England and had
an abortion there. After submitting
this application, the applicant became
pregnant again and gave birth to a fifth
child. She struggled with depression
and cared for three of her children,
while two (including a disabled child)
remained in foster care. She claimed that
abortion was the right decision for her in
2005. The second applicant was seven
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weeks pregnant and became pregnant
unintentionally. She took “morning after
pills” but they didn’t work. The third
applicant was in her first trimester of
pregnancy. Before that, she had been
undergoing chemotherapy for three years
for a rare form of cancer. The cancer
went into remission and the applicant
un- intentionally became pregnant.
She was unaware of this when she
underwent a series of cancer tests. Given
the uncertainty of the risks involved,
the third applicant traveled to England
to have an abortion. She claimed that
she wanted to have a medical abortion
(miscarriage induced by medication)
because her pregnancy was in the early
stages, but she could not find a clinic
that would provide this treatment.
Therefore, she had to wait another eight
weeks before a surgical abortion became
possible. Due to the difference in factual
circumstances, the court considered the
complaints of the first two applicants and
the third applicant separately.

The court noted that the concept
of “private life” is a concept that
covers, among other things, gender
identification, sexual orientation and
sex life, the physical and psychological
integrity of a person, as well as the
decision whether or not to have a child or
to become a genetic parent. At the same
time, a woman'’s right to respect for her
private life should be compared with
other competing rights and freedoms,
in particular with the right of the unborn
child.

CONCLUSIONS

Summarizing the main theses
allows us to draw certain conclusions
about this key legal concept. The right
to life is one of the fundamental human
rights that guaran- tees every person the
right to inviolability and security. This
right recognizes the inherent value of
human life and is intended to ensure its
protection from all forms of violence,
discrimination and violations.

In ancient civilizations, the right
to life and its protection reflected the
general moral standards of society and
the belief in the natural rights of man.
Over time, this concept has received
formal recognition in legal systems,
becoming a key aspect of legislation.

In the Middle Ages and early modern
times, the right to life was often seen
in the context of the power of church
and state, where religious doctrines and
socio- cultural norms played a decisive
role.

In today’s world, the concept of the
right to life has become an important
element of international law, covering
not only physical existence, but also
ensuring a decent and high-quality life,
health, education and social protection.

Cultural and religious aspects
play a significant role in shaping the
understanding of the right to life.

Different religious and cultural
traditions have their own interpretations
of the beginning and end of life,
influencing attitudes to aspects related
to medical interventions, abortion,
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euthanasia and other issues. For example,
some religions see the right to life
as inviolable and sacred, while other
religious traditions may allow certain
exceptions depending on the context or
circumstances.

Guaranteeing the right to life is key
to any just and humanitarian society.
This right is the basis for ensuring the
dignity, peace and security of every
human being. Its protection contributes
to the strengthening of social order,
the maintenance of justice and the
development of democratic values.

First of all, it is necessary to
strengthen the legislation that guarantees
the protection of the right to life at the
level of the state and the international
community. Next, it is important to
develop mechanisms for monitoring and
supervising the observance of this right,
to promote education and increase public
awareness of its importance. It is also
important to support the development of
human rights organizations and promote
their active participation in the protection
of this right.

To summarize, the right to life is
an integral part of human rights, which
is important for ensuring a dignified,
peaceful and secure way of life for
humanity. Guaranteeing this right is
crucial for any society, as it creates the
preconditions for ensuring harmonious
development and support for all other
human rights. Its full protection and
implementation requires not only
effective laws, but also the active

participation of the public and human
rights organizations in the process of
ensuring it.

The right to life is a fundamental right
that is reflected in the laws of numerous
countries and international acts. The
right to life is an inalienable right, but
its understanding and application should
be flexible and take into account the
specifics of each situation. Our own
position is that the right to life should
be guaranteed, but with due regard to
the specific circumstances and interests
of the individual.

Its understanding and application
is a complex problem that requires
consideration of ethical, moral, religious
and legal aspects.

The call for further research and
development of the topic means the need
to further study the impact of the right
to life on modern medical and bioethical
practices, as well as to develop more
flexible and balanced legal solutions to
controversial issues such as abortion,
euthanasia, and others.

When it comes to the relationship
between the right to life of an unborn
child and a woman’s right to an abortion,
the decision must be made individually
in each case, based on the actual
circumstances, such as the health of the
woman, the condition of the fetus, the
circumstances of the pregnancy, etc. It
is impossible to derive general formulas
in this matter, because the actual
circumstances of a case are significantly
different from each other.
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When comparing the right to life
and the right to euthanasia, it should
be assumed that these rights do not
contradict each other. If we consider
the right to life (the right of the first
generation of human rights) from the
standpoint of a dignified human existence
without unbearable torment, then the
right to euthanasia (the right of the 4th
generation of human rights) is its logical

continuation, and its legalization in the
developed countries of the world is fully
justified.

Through further research and
development of the topic, society will be
able to better understand how to ensure
the protection of human rights, avoid
conflicts and find compromise solutions
in difficult situations related to the right
to life.
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LOCAL SELF-GOVERNMENT AND THE PROTECTION
OF SOCIAL RIGHTS: NATIONAL EXPERIENCE
AND FOREIGN PRACTICES

Abstract. The article explores the role of local self-government in ensuring social
Justice as a fundamental principle of democratic society. Social justice is understood not
only as equal access to social benefits but also as a real tool for shaping fair, inclusive,
and sustainable territorial communities. The focus is placed on analyzing the current
Ukrainian experience in this area, especially in the context of the decentralization reform,
which has significantly expanded the powers and functions of local self-government bod-
ies. Ukrainian communities are increasingly implementing social protection programs,
adapting service delivery to local needs, and developing mechanisms for citizen partici-
pation. The article provides a detailed description of practices related to municipal as-
sistance, social housing, inclusive education, medical services, and support for vulnera-
ble groups. At the same time, systemic challenges are highlighted, such as financial dis-
parities among communities, lack of qualified personnel, and limited legislative capacity
at the local level, which hinder the full realization of the principles of social justice. In the
context of comparative analysis, the foreign experiences of European Union countries
(Germany, Sweden, France, Poland) and North America (Canada, the USA) are present-
ed, where local self- government plays a leading role in social policy. The article outlines
key models of social service organization, funding sources, partnerships with civil society
institutions, participatory governance practices, and the adaptability of social programs.
Special attention is paid to tools for assessing social impact, involving citizens in deci-
sion-making, and integrating justice principles into municipal budgeting. The experience
of developed countries shows that the effectiveness of local social policy depends not only
on formal powers but also on real autonomy, financial stability, and the institutional ca-
pacity of communities to manage social processes. Based on the analyzed experience, the
article formulates proposals for improving the Ukrainian model of ensuring social justice
at the local level. These include expanding the financial base of local self-government,
granting communities greater autonomy in shaping social policy, developing systems for
monitoring and evaluating decision effectiveness, improving the professional qualifica-
tions of social sector personnel, and actively involving citizens in governance processes.
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The article emphasizes that only through a comprehensive approach and consistent state
support can local self- government bodies become genuine guarantors of social justice
within communities, contributing to sustainable development, social cohesion, and an

improved quality of life for the population.

Keywords: local self-government, social justice, social rights, decentralization, right
to social protection, social services, constitutional rights, territorial communities, social
policy, foreign experience, European standards, citizen participation.

Problem Statement

In a modern democratic society,
social justice i1s a fundamental
principle that presupposes equality of
opportunities, access to social benefits,
and the protection of the rights of
every citizen. Local self-government,
as the level of authority closest to the
population, plays a crucial role in the
implementation of these principles by
ensuring the provision of social services,
supporting vulnerable population groups,
and promoting community development
under the conditions of martial law.

Analysis of Recent Research and
Publications

The issue of interaction between local
self-government and social justice has
been examined by numerous domestic
and international scholars. Among
them are the following researchers:
Batanov O. [2], Bei V., Volokhova I.
[13], Grokhova L. [4], Kyrylenko O.
[16], Kozlovets M., Kolodii A.,
Koren N., Lytvyn N. [14], Malyniak B.
[6], Nalyvaiko I. [3], Ohorodniichuk M.,
Palahniuk Yu., Polishchuk V., Rubai O.,
Rudenko V. [15], Ruzhetska 1. [9],
Syniavska L., Slozanska H. [10],

Chumak V. [11], and others. Their works
cover a wide range of issues related to the
functioning of local self-government, the
protection of social rights, mechanisms of
social protection, and the implementation
of innovative approaches in the field of
social policy. The studies conducted by
these scholars constitute an important
theoretical and practical foundation for
further analysis and improvement of the
activities of local self-government bodies
in ensuring social rights and freedoms.

Identification of Previously
Unresolved Aspects of the General
Problem

Ukrainian experience demonstrates
positive progress in the implementation of
social rights at the local level, particularly
in the context of decentralization.
However, alongside these achievements,
a number of challenges persist, including
martial law, the complexity of restoring
de-occupied communities, uneven
financial capacities of local communities,
limited competencies, staft shortages,
and an insufficient level of public
participation. The experience of other
countries highlights the effectiveness
of a comprehensive approach to the
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development of socially just local
policies, which may serve as a reference
point for Ukrainian communities in the
process of shaping their own models of
social development.

Formulation of the Research
Objectives (Problem Statement)

The purpose of this study is to
analyze Ukraine’s national experience
in ensuring social justice through local
self-government mechanisms, as well
as to examine foreign practices in the
protection of social rights in order to
identify effective models and approaches
that may be adapted to the Ukrainian
context. This will make it possible to
outline ways to improve local policies
in the field of social protection and to
enhance the effectiveness of local self-
government bodies.

Presentation of the Main Research
Material

The issue of social justice in Ukraine
has gained particular relevance in the
context of local self-government reforms
and the decentralization of power that
have been ongoing since 2014 [1, p. 29].
In accordance with the Constitution of
Ukraine (Articles 140-146) [2, p. 110]
and the Law of Ukraine «On Local Self-
Government in Ukraine» dated May 21,
1997, No. 280/97-VR [3, pp. 52-53],
local self-government bodies have been
granted broad powers to meet the social
needs of the population. In this context,
social justice is understood as ensuring

equal access to basic social services
(education, healthcare, social protection,
housing rights, etc.), regardless of
place of residence, income level, age,
or physical abilities of individuals.
One of the key prerequisites for the
implementation of the social function
of local self-government has been fiscal
decentralization [4, p. 28-38]. The
introduction of a direct interbudgetary
transfer mechanism has enabled
amalgamated territorial communities
(ATCs) to manage significantly greater
financial resources than before [5,
p. 83]. This has made it possible to
develop and implement local support
programs for low-income individuals,
persons with disabilities, large families,
combat veterans, internally displaced
persons, and other vulnerable groups.
For example, many communities
have introduced municipal pension
supplements, compensation for housing
and utility payments, free school meal
programs, transportation for students
from remote villages, and the renovation
of social housing [6, p. 79-80].

A significant role in this process is
played by local social services, as well as
departments of education, healthcare, and
social protection, which now function as
structural units of local self-government
bodies. Their activities are focused on
targeted social assistance and flexible
responses to the needs of the population.
In 2020, the National Strategy for
Creating a Barrier-Free Environment
was approved, and many communities
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have integrated its provisions into their
social development plans [7, p. 153].
Despite positive dynamics, under the
conditions of martial law, there remain
a number of challenges that complicate
the implementation of the principles of
social justice. First, there is a pronounced
disparity in the financial capacity of
communities: while financially strong
communities can implement dozens of
social programs, economically weaker
ones struggle to provide even basic
services [8, p. 320]. The situation is
particularly difficult in communities
located near the line of active hostilities.
Second, there is a shortage of qualified
personnel, especially in newly established
rural communities. Third, the legislative
framework does not always allow
local self-government bodies to fully
implement their own social policies;
for example, there are limitations
on introducing new types of social
assistance or cases where certain social
services are regulated exclusively at the
national level [9, p. 3]. An additional
challenge is the timely adaptation of
existing legislation and law enforcement
practice in this area to the conditions of
martial law. The role of the civil society
sector and citizen participation in
shaping local social policy also deserves
particular attention. Involving residents
in the development of local development
strategies and applying participatory
tools (public hearings, participatory
budgeting, social surveys) contributes to
better alignment of social programs with

the actual needs of communities. In some
communities, this has resulted in the
establishment of inclusive kindergartens,
adapted sports facilities, and family
social support centers, among other
initiatives. Ukraine’s national experience
demonstrates a gradual convergence of
local self-government practices with
European standards in the field of social
policy. However, achieving full social
justice at the local level requires further
strengthening of the institutional capacity
of communities, expanding the regulatory
and legal powers of local councils, and
ensuring the financial sustainability
of each community. Only under these
conditions will local self-government
bodies be able not merely to declare but
to effectively implement the principles
of social justice in practice.

In most countries with a well-
developed system of local self-
government, social justice is regarded as
a core function of municipal authorities.
The practice of ensuring equal access to
social benefits, effectively addressing the
needs of vulnerable population groups,
fostering an inclusive environment, and
promoting sustainable development
constitutes an integral part of local public
policy. The success of such approaches
is determined not only by the scope of
delegated powers but also by adequate
resource provision and the availability of
a broad range of governance instruments
at the local level.

Germany has one of the most
advanced systems of municipal
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governance. Certain social protection
functions are assigned to the governments
of the federal states; however, the
direct provision of services — such as
assistance to low-income individuals,
care for the elderly, and services for
persons with disabilities — is carried
out by municipalities. In addition,
many German cities operate «family
centersy that coordinate social services,
educational institutions, and healthcare
at the municipal level, ensuring
a comprehensive approach to addressing
issues of social inequality [10, p. 405].

Sweden applies one of the most
decentralized approaches to social policy.
Municipalities are obliged not only to
provide basic social services but also
to create conditions for the realization
of social rights for all residents, from
children to the elderly. Swedish local
authorities are entitled to independently
levy local taxes, which ensures the
financial sustainability of social programs.
In the city of Malmd, for example, the
«Equality in Action» program has been
implemented, encompassing free school
meals, support for migrant children,
and early intervention for families at
increased risk [11, p. 376-380].

France implements the principle of
«territorial social justice», whereby each
territorial unit adapts social policy to
local needs. Departments and communes
play a key role, bearing responsibility for
social assistance, inclusive education,
and ensuring access to housing. For
instance, Paris operates a system of

«urban social cohesion contractsy,
under which local communities develop
their own strategies to combat poverty,
discrimination, and social exclusion.

Following the administrative reform
0f 1999, Poland significantly strengthened
the role of gminas (the lowest level of
local self-government) in the field of
social protection. They are responsible for
social services, the provision of benefits,
care for the elderly, and ensuring access
to primary education. In cities such as
Gdansk and Wroctaw, public-private
partnerships for the delivery of social
services are actively developing. Local
authorities also cooperate with non-
governmental organizations involved in
the implementation of social programs
[12, p. 35].

Canada demonstrates an interesting
model of interaction between the
municipal, provincial, and federal
levels in the sphere of social policy.
In the province of British Columbia,
municipalities operate support programs
for homeless individuals, youth, and
single mothers, with a strong focus on
preventive measures. Certain cities, such
as Toronto, have established «Social
Councils» that work jointly with civil
society to shape local policies aimed at
the fair distribution of resources.

The USA implements numerous
local initiatives aimed at reducing social
disparities. For example, New York
and Los Angeles operate municipal
programs focused on increasing
minimum income, providing affordable
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housing, and offering legal assistance
to socially vulnerable groups. In many
municipalities, gender-responsive and
race-responsive budgeting instruments
are applied, enabling the elimination of
systemic disparities in service provision
[10, p. 288-297].

Foreign experience demonstrates that
effective social policy at the local level
presupposes the combination of three
key elements:

1) genuine financial autonomy;

2) legal and human resource capacity
of municipalities;

3) a flexible system of partnerships
with civil society institutions and
residents themselves.

It is precisely such a model that
enables the implementation of the
principles of social justice not merely
in a declarative manner, but through
tangible outcomes — namely, accessible
services, an inclusive environment,
social cohesion, and the fair distribution
of resources.

An analysis of national and
international experience in the field
of local self-government social policy
makes it possible to formulate a number
of proposals for improving the Ukrainian
model of ensuring social justice. One of
the most urgent needs is to strengthen the
financial capacity of local communities
[13, p. 414]. Despite the positive
outcomes of fiscal decentralization,
many communities continue to face
resource deficits that limit their
ability to provide basic social services

[14, p. 92]. It is therefore necessary
to improve financial equalization
mechanisms, introduce social inequality
indicators to substantiate the allocation
of interbudgetary transfers, and
provide targeted subventions for the
implementation of social programs
aimed at vulnerable population groups
[15, p. 2—4]. An important direction is
the expansion of local self-government
powers in the field of social protection
[16, p. 63—74]. Current legislation
does not always allow communities to
introduce innovative models of social
support or to adapt service provision
to local needs. The existing approach
to the legislative regulation of social
standards and social guarantees — which
often remain the prerogative of central
authorities — requires reconsideration.
Granting local self-government bodies
greater autonomy in shaping local social
policy appears justified, particularly
about the scope and types of support,
as well as forms of cooperation with
civil society organizations, businesses,
and volunteers [17, p. 100]. Significant
attention should also be paid to human
resource provision within the local
social governance system. In many
cases, the lack of qualified specialists
at the community level constitutes
a major factor hindering the effective
implementation of the social function
of local authorities. There is a need
to establish effective mechanisms for
the training, retraining, and motivation
of social sector personnel, including
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through public-civil partnership
programs with leading higher
education institutions, the introduction
of scholarships, short-term courses,
internships, and similar initiatives.
Equally relevant is the introduction of
a systematic approach to monitoring
and evaluating social policy at the local
level. Instruments for assessing the
social impact of decisions adopted by
local councils should be implemented,
along with regular surveys of residents
regarding the quality of social services,
the efficiency of expenditures, and
the level of trust in local authorities.
This would enable the identification
of problems in real time and allow
for timely responses to emerging
challenges. Finally, strengthening citizen
participation in the formulation and
implementation of social policy is of
no lesser importance. The development
of participatory instruments — such as
public hearings, participatory budgeting,
and social feedback platforms — will
contribute to greater transparency,
targeting, and effectiveness of local
government decisions. Citizens should
not only be recipients of services, but
also active participants in influencing
their content and quality.

Conclusions

Ensuring social justice is one of the
key tasks of a modern democratic state,
and local self-government represents the
level of authority that is closest to the
needs of the population and capable of

responding promptly to social challenges.
The Ukrainian experience demonstrates
positive progress in the realization of
social rights at the local level, especially in
the context of decentralization. However,
alongside these achievements, a number
of challenges remain, including the
state of war, the complexity of restoring
de-occupied communities, the uneven
financial capacities of local communities,
limited powers, a shortage of personnel,
and insufficient public participation.
The experience of European Union and
North American countries demonstrates
the effectiveness of a comprehensive
approach to building socially just local
policies, combining autonomy, resource
provision, transparent governance, and
active engagement with the public. These
approaches can serve as a guideline for
Ukrainian communities in developing
their own models of social development.

Thus, the contribution of this
article is aimed at further improving
the Ukrainian system of local self-
government in the context of ensuring
social justice. The effective realization
of social rights and freedoms should
be based on the principles of financial
capacity, regulatory clarity, institutional
stability, and citizen participation in
decision-making processes. This will
not only contribute to improving the
quality of life at the local level but also
strengthen public trust in authorities,
which is a necessary condition for the
stable democratic development of the
state.
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REPEAL OF THE ECONOMIC CODE OF UKRAINE
AND LEGISLATIVE REGULATION OF RELATIONS IN
THE STATE AND MUNICIPAL PROPERTY SECTOR
DURING THE TRANSITION PERIOD

On January 9, 2025, the Verkhovna
Rada of Ukraine adopted the Law
of Ukraine “On the Peculiarities of
Regulating the Activities of Legal
Entities of Certain Organizational and
Legal Forms in the Transition Period
and Associations of Legal Entities”
(hereinafter — the Law No. 4196-1X),
which came into force on February 28,
2025, and was put into effect on August
28, 2025. It was from this moment that
the Economic Code of Ukraine ceased
to be in force.

The adopted legislative act initiated
the most extensive reform in the state
and municipal property sector in recent
years, taking into account the analysis of
more than twenty years of experience in
parallel regulation of these relations by
the Civil and Economic Codes of Ukraine
(hereinafter — the CC of Ukraine and the
EC of Ukraine). An analysis of the period
of artificially created dualism in private
law, scientific discussions that have
been ongoing since the very beginning
of work on the draft CC of Ukraine, as
well as judicial practice in considering
disputes in this area, allows us to assert
the existence of systemic contradictions
between the provisions of these codified

acts in terms of the basic principles of
regulating entrepreneurial activity, legal
entities, property and obligational legal
relations, which significantly hindered
the economic development of the
state, in particular the modernization
of legislation in accordance with the
provisions of the EU acquis.

In particular, the EC of Ukraine,
given its fundamental principles,
significantly limited the functioning
and further development of market
relations in Ukraine, since the very
nature and methods of legal regulation
were historically aimed at ensuring the
functioning of the planned economy
of the Soviet state. From a formal and
legal point of view, the presence of
general provisions in the EC of Ukraine
made it impossible to qualify this code
in accordance with Part 2 of Article
4 of the CC of Ukraine as an act of
civil legislation regulating business
relations. Moreover, the specified
codified act was not system-forming,
given the blanket or referential nature
of most of its norms, which indicated
its insignificant regulatory impact on
social relations in the sector of state and
municipal property. This is confirmed
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by the significant number of acts of
special legislation in force in this area.
Accordingly, the only possible panacea
for the artificially created dualism of
private law was the incorporation of
economic legislation in its main areas:
stock, investment, competition, banking,
insurance, corporate, bankruptcy, etc.'.
It should be noted that supporters of
maintaining the EC of Ukraine emphasize
the fallacy of rejecting the dualism of
private law?, assuring that in civilized
Europe, alongside the traditional Civil
Code, there are also economic codes
that regulate commercial relations — for
example, in Austria, Belgium, Estonia,
Latvia, Spain, the Netherlands, Germany,
Slovakia, Turkey, France, and the Czech
Republic. In this regard, it should be

' Kuznietsova, N. S., Kot, O. O., Hryniak,
A. B., & Pleniuk, M. D. (2020). Abolition of the
Commercial Code of Ukraine: Potential Conse-
quences and Necessary Prerequisites. Journal
of the National Academy of Legal Sciences of
Ukrainero, 27(1), 105.

2 In some cases, by manipulating public
opinion and even making absurd statements
that «in the EC of Ukraine enterprises, business
companies, farms, and cooperatives are entities,
or more precisely, business entities — subjects
of entrepreneurial activity or non-commercial
business entities, while according to the CC
of Ukraine, all these business entities are not
subjects, but objects or simply a collection of
property and property rights” (Derevianko,
B. V. On the Incompatibility of the Abolition
of the Economic Code of Ukraine with the In-
terests of the State and the People of Ukraine.
Retrieved from https://docs.google.com/
document/u/0/d/1lvgMTIK 1jw7bo60KO7ZAR-
LBfd2kUqF-/mobilebasic?fbclid=IwAROp7
vpaZyBfclAIq5v20rUzBfXztV2t-MP_
SIgHXNI1XjCi9W4WOGBalUdA&pli=1.

noted that the commercial codes in force
in European legal systems (both the
classic codes of the 19th century (which
are largely a tribute to legal traditions?),
and the modern codifications of Austria,
Belgium, Bulgaria, and Lithuania)
remain private law acts that systematize
a certain part of private law institutions
and embody commercial law as “special
private law”, which is generally subject
to civil law as “general private law”. It is
not without reason that it is emphasized
in this regard that “comparing the
adoption of the CC and EC in Ukraine
with the codification experience of other
countries, to which our codified acts are
being compared, is not always correct.
This applies to the statement that many
countries have commercial or trade
codes, and therefore the adoption of the
EC in Ukraine is a logical step towards
the European legal space. In addition to
the fact that it does not correspond to
reality, this statement contains a distorted
representation of the EC as a code
similar to a commercial or trade code™.

3 The Commercial Code of the Federal Re-
public of Germany is often cited as an example.
The continued existence of the Commercial
Code alongside the Civil Code in the modern
German legal system is due to a number of his-
torical reasons, the main one being the need to
create a single legal framework for trade rela-
tions in a country with centuries of political and
legal fragmentation. Today, the German Com-
mercial Code has no regulatory effect, and the
last changes were made in the 20th century in
connection with the adoption of the Law on
General Terms and Conditions of Sale.

4 Civil and Economic Codes: 2004-2014.
(2014). In L. V. Spasibo-Fateeva (Ed.). Kharkiv, 23.
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It should be emphasized that initially,
the draft Economic Code contained the
word “commercial” in its title, which
was later removed as unnecessary.
Therefore, it is no coincidence that the
Concept of Updating the Civil Code of
Ukraine' emphasizes the impossibility
of comprehensive recodification of the
CC of Ukraine without abolishing this
anti-market act as a “vestige” of the
administrative-totalitarian system.

Given the need for further reforms
of private law legislation, the Cabinet
of Ministers of Ukraine adopted relevant
acts on the updating (recodification)
of civil legislation of Ukraine and
established a corresponding working
group. The adoption of relevant decisions
on the need for updating (recodification)
of civil legislation by the state is related
to the transformation of social relations,
a fundamental change of the country’s
development vectors after 2014, and
a change in the principles and forms of
state organization of society. Therefore,
in the Concept of Updating the Civil Code
of Ukraine, the “abolition” of the EC of
Ukraine is defined as a prerequisite for
further recodification work, particularly
at the stage of Ukraine’s fulfillment of the
requirements of the European community
regarding membership in the European
Union.

In view of this, further legislative
regulation of relations in the state and

' Concept of Updating the Civil Code of
Ukraine. (2020). Kyiv: Publishing House
“ArtEk”.

municipal property sector needs to
be scientifically considered in order
to increase Ukraine’s investment
attractiveness and integration into
the European legal community. In
particular, the reform of the state and
municipal property sector concerns the
corporatization of state and municipal
enterprises, transparency in the
management of state and municipal
property, and the replacement of quasi-
real rights of economic management and
operative administration with private
law concepts of temporary use (lease),
management of another’s property,
and usufruct that are understandable
to European law. In this regard, it is
rightly noted that the initiated reform
of the state property sector is actively
supported by the European Union and
the OECD. In particular, the Ukraine
Facility Plan envisages the completion
of the transformation of municipal
enterprises into corporate structures by
2025-2026. Also, from 2027, subsidized
financing of such enterprises from state
and local budgets will be prohibited,
which will encourage them to become
self-sufficient and implement effective
business models?.

In view of this, Article 13 of the
Law No. 4196-IX prohibits the creation
of legal entities in the organizational and
legal forms of any type of enterprise,

2 Law on Regulation of Entrepreneurial Ac-
tivity: Key Changes. LIGA ZAKON. Retrieved
from https://biz.ligazakon.net/news/233223 za-

kon-pro-regulyuvannya-pdprimnitsko-dyalnost-
klyuchov-zmni.
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as well as changes to the information
about the types of enterprises contained
in the Unified State Register of Legal
Entities, Individual Entrepreneurs and
Public Organizations, with the exception
of state registration: a) termination of
an enterprise through its transformation
or liquidation; b) changes related to the
change of the head of a legal entity,
or the composition of the termination
commission, the chair of the commission
or the liquidator, managing the
termination; c) changes related to the
transfer of the single property complex
of a state-owned enterprise to the sphere
of management of the State Property
Fund of Ukraine; d) changes related to
the opening of bankruptcy proceedings
against such an enterprise.

Legislative changes have also been
made to the mechanism for terminating
the activities of existing enterprises, the
sole participant (founder) of which is
the state or a territorial community. In
particular, such enterprises are terminated
as a result of their reorganization in the
form of transformation or liquidation.
With regard to state-owned enterprises,
the Law No. 4196-1X provides for a six-
month period from the date of entry
into force of the Law, during which
the authorized entity managing state-
owned property shall decide on the
termination of an enterprise (except for
state-owned non-profit enterprises) the
sole participant (founder) of which is
the state, except for enterprises against
which bankruptcy proceedings have been

initiated. If the authorized entity fails to
adopt a decision on the transformation or
liquidation of a state-owned enterprise
within the time limit specified in Part 1
of Article 14 of the Law No. 4196-1X,
the Cabinet of Ministers of Ukraine shall
independently adopt a decision on the
transfer of the single property complex
of such an enterprise to the sphere of
management of the State Property Fund
of Ukraine, with the exception of single
property complexes of enterprises that
are not subject to privatization. However,
with regard to municipal enterprises, the
authorized local government body is not
limited by any time frame and may make
such a decision at any time.

In the event of the transformation
of an enterprise the sole participant
(founder) of which is the state or
a territorial community, the authorized
managing entity has the right to choose
the organizational and legal form of
the legal entity that is the successor to
such an enterprise (joint stock company,
limited liability company). The property
of reorganized enterprises is transferred
to the legal entity that is the successor,
except for the right of economic
management and the right of operative
administration since such property is
transferred to the successor on the basis
of the right of usufruct or the right of
management. The contribution of state
and municipal property to the authorized
capital of the legal entity that is the
successor is carried out at the book value
of such property without conducting
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its valuation. Moreover, creditors of
reorganized enterprises are not entitled to
demand termination or early fulfillment
of obligations from the successor.
Certain concerns arise regarding the
introduction of the institution of usufruct
into the state and municipal property
sector by the Law No. 4196-1X. While
the institutions of temporary use (lease)
and management of another’s property
are well established and frequently used
in practice by both the state and territorial
communities, the institution of usufruct
raises certain concerns regarding its
use in practice. However, this is only at
first glance, since elements of usufruct
are present in such legal concepts as
servitude, emphyteusis, and superficies.
This legal concept is a type of personal
servitude (servitutes personarum) aimed
at ensuring long-term use of another
person’s property by extracting its
benefits and income, provided that its
integrity and safety are ensured. At the
beginning of its existence in Roman law,
this institution was created to ensure the
maintenance of a person and subsequently
evolved both in terms of the grounds
for its establishment and in its content'.
Currently, in many European countries
of the continental legal family, usufruct
is recognized either as an independent
real right over the property of another
(Italy, Spain, Moldova, France), or as
a type of servitude (Austria, Germany).

' Schulz, Fritz, & Wolfgang Ernst (1951).
Classical Roman Law. Oxford: Clarendon Press,
386-391.

In general, the essence of usufruct is
reduced to the ability of the usufructuary
to use the encumbered thing and extract
benefits and income from it, provided
that its integrity and safety are ensured.

The absence of the institution of
usufruct in the current version of the
CC of Ukraine is explained by the lack
of a free land market until recently,
which influenced the failure to enshrine
this legal institution in civil legislation.
At the current stage of development of
the land market, the need to introduce
usufruct into the CC of Ukraine is
beyond doubt, as stated in the Concept of
Updating the Civil Code of Ukraine. This
legal concept was first enshrined in the
Law No. 4196-1X, aimed at preserving
state and communal property belonging
to all members of the community without
the right of individuals to sell or abuse
their possession.

As a general rule, the object (subject
matter) of usufruct may be any non-
consumable movable or immovable
thing (property), as well as property
rights, property complexes, etc., that
are not removed from civil circulation.
Following the provisions of the Law No.
4196-1X, the object (subject matter) of
usufruct may be property and property
rights that belonged to state and
municipal enterprises that are being
liquidated or transformed (Article 14),
museum funds and property intended
for their maintenance (Article 15 of
the Law of Ukraine “On Museums and
Museum Work™), library funds and
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property intended for their maintenance
(Article 28 of the Law of Ukraine “On
Libraries and Library Work™), main
railway lines for public use and property
intended for their maintenance (Article
5 of the Law of Ukraine “On Railway
Transport™), objects of the property
complex of the National Academy of
Sciences of Ukraine and national branch
academies of sciences (Article 2 of the
Law of Ukraine “On Peculiarities of
the Legal Regime of the Activities of
the National Academy of Sciences of
Ukraine, National Branch Academies of
Sciences and the Status of Their Property
Complex”), property of the National
Research Foundation of Ukraine (Article
49 of the Law of Ukraine “On Scientific
and Scientific-Technical Activities™),
property of institutions of professional
pre-higher education, higher education of
state or communal ownership (Article 65
of the Law of Ukraine “On Professional
Pre-Higher Education”, Article 70 of the
Law of Ukraine “On Higher Education”),
port infrastructure facilities (Article 23
of the Law of Ukraine “On Seaports
of Ukraine”), property of the National
Bank of Ukraine (Article 4 of the Law
of Ukraine “On the National Bank of
Ukraine”™), property of the Ukrainian
Cultural Foundation (Article 1 of the
Law of Ukraine “On the Ukrainian
Cultural Foundation™), property of the
National Commission on State Language
Standards (Article 43 of the Law of
Ukraine “On Ensuring the Functioning
of the Ukrainian Language as the State

Language™), property of the Energy
Efficiency Fund (Article 10 of the Law
of Ukraine “On the Energy Efficiency
Fund”), property of enterprises of the
military-industrial complex (Articles
16, 17 of the Law of Ukraine “On the
Peculiarities of Reforming the Enterprises
of the Military-Industrial Complex of
the State Form of Ownership”), property
of the State Border Guard Service of
Ukraine, its educational institutions,
agencies and organizations (Article 28 of
the Law of Ukraine “On the State Border
Guard Service of Ukraine”), property
assigned to military units, military
educational institutions, institutions and
organizations of the Armed Forces of
Ukraine (Article 14 of the Law of Ukraine
“On the Armed Forces of Ukraine”,
Articles 1-3 of the Law of Ukraine “On
the Legal Regime for Property in the
Armed Forces of Ukraine”).

The list enshrined in law reflects
the classic Roman approach to defining
the object of usufruct as an individually
defined, non-consumable thing. At the
same time, when updating Book 3 of
the CC of Ukraine, it is advisable to
consider the possibility of transferring
consumable things, as provided for in
German and French civil legislation,
where a consumable thing is transferred
to the usufructuary with the obligation
to return a thing of the same kind or
reimburse its cost at the end of the
usufruct. In particular, the adoption
of the experience of these countries
will facilitate the transfer of single

92

Yoearbook of Ukrainian law



Kuznietsoya NSSKO IO HryniakAMESabodashfR

Repeal of o Deonemie Cade
offUkraine™s

property complexes, which may include
consumable things.

Neither the Law No. 4196-IX nor
the Concept of Updating the Civil
Code of Ukraine provide for periods
for establishing usufruct. With regard
to the regulation of state and communal
property relations, it seems advisable
to use the German experience, which
does not provide for restrictions on
the period of usufruct. Accordingly,
usufruct established in favor of a legal
entity remains in effect until the entity
is liquidated or until the usufruct is
transferred. In the updated CC of
Ukraine, it seems advisable to establish
a general rule regarding the effect of
usufruct during the lifetime of a natural
person or the activity of a legal entity
in whose favor usufruct is established,
unless otherwise provided by contract
or law.

Thus, the Law No. 4196-1X enshrined
the institution of usufruct for the first
time at the legislative level, along with
similar types of real rights enshrined
in legislation (the right of family
members of the owner of residential
premises, the right of a legatee to use
the testator’s residential premises,
the right to use another’s land plot
for agricultural purposes, the right of
economic management and the right of
operative administration). In particular,
according to Articles 11-12 of the
Law No. 4196-1X, the right of economic
management, as well as the right of
operative administration, are limited

proprietary rights of a business entity or
other economic entity that owns, uses,
and disposes of property assigned to it by
the owner (or an authorized body), with
restrictions on the right of disposal. In
view of Ukraine’s European integration
aspirations and the need to harmonize
legislation with the EU acquis, the
Law No. 4196-IX provides for a three-
year period for replacing the right of
economic management and the right of
operative administration with a type of
right in rem known to the European legal
order — usufruct. In particular, Article
14 of the Law No. 4196-1X establishes
a provision according to which, in the
event of the transformation of enterprises,
the sole participant (founder) of which
is the state or territorial community
(territorial communities), the authorized
entity shall transfer the property held
under the right of economic management
and/or operative administration to the
successor on the right of usufruct of
state or communal property — the right
of personal free possession and use
of state or communal property. If the
authorized entity does not adopt the
relevant decision, further possession and
use of such property shall be presumed
in accordance with the rules established
for property transferred under the
right of usufruct of state or communal
property. Accordingly, Article 17 “Final
and Transitional Provisions” provides
for amendments to a significant number
of legislative acts by abandoning the
concepts of economic management and
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operative administration and transferring
state and communal property on the right
of usufruct with appropriate restrictions.
In this regard, several legislative
changes have been proposed concerning
the mechanism for transferring state and
communal property to usufructuaries.
In particular, by amending more
than 20 legislative acts regulating the
procedure for transferring state and
communal property, a mechanism has
been developed for changing the type of
real right from economic management or
operative administration to usufruct. As
an example, we may refer to the provision
of the Law of Ukraine “On Railway
Transport” which establishes that
property transferred by the state to JSC
“Ukrzaliznytsia” on the basis of usufruct
or other real right over the property of
another that is not subject to privatization,
cannot be alienated, transferred for use,
rent, lease, concession, management,
pledge, or included in the authorized
(share) capital of legal entities, etc.
Certain exceptions are provided in the
military-industrial complex. In particular,
the Final and Transitional Provisions of
the Law of Ukraine “On Joint Stock
Companies” establish a rule according to
which the provisions on usufruct of state
property shall apply to legal relations
regarding the ownership and use of state
property transferred to JSC “Ukrainian
Defense Industry” as well as to business
companies in the military-industrial
complex on the basis of right of economic
management. Such usufruct is considered

to be established for an indefinite period.
The change in the type of real right from
the right of economic management to
the usufruct of state property require
neither the adoption of new decisions
on the establishment of usufruct of
state property in the military-industrial
complex, nor amendments to the State
Register of Real Rights to Immovable
Property in terms of changing the type of
real right, as well as amendments to any
other documents, registers, information,
etc. related to the change in the type of
real right.

A similar approach is established
regarding the transfer of military
property on the basis of right of usufruct
to military authorities, military units,
institutions, bodies, and organizations
of the Armed Forces of Ukraine. In
particular, the Law of Ukraine “On
the Legal Regime for Property in the
Armed Forces of Ukraine” establishes
a provision under which the Ministry
of Defense of Ukraine, as the central
management body of the Armed Forces
of Ukraine, manages military property,
including by transferring military
property to military units on the right
of usufruct of state property, making
decisions on the transfer of this property
between military units, and establishing
the procedure for the acceptance and
accounting of military property.

With regard to the property of the
National Academy of Sciences of
Ukraine and national branch academies
of sciences, in accordance with the
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amendments to the Law of Ukraine “On
Peculiarities of the Legal Regime of the
Activities of the National Academy of
Sciences of Ukraine, National Branch
Academies of Sciences and the Status of
Their Property Complex” the objects of
their property complex are transferred to
them on the basis of the right of usufruct
of state property or other real right over
the property of another provided for
by law. In addition, Article 17 of the
Law of Ukraine “On Scientific and
Scientific-Technical Activities” provides
for a provision according to which state
property is transferred to the National
Academy of Sciences of Ukraine on the
right of usufruct of state property for an
indefinite period of free use without the
right to change its form of ownership
and is used in accordance with the law.
At the same time, the National
Academy of Sciences of Ukraine, as well
as national branch academies of sciences,
in accordance with Article 7 of the Law
of Ukraine “On Scientific and Scientific-
Technical Activities” has the right to
transfer buildings, structures, property
complexes, communications, equipment,
vehicles, and other property to scientific
institutions under its authority, on the
basis of usufruct or other real right over
the property of another provided for by
law, as well as transfer to ownership. This
provision corresponds to the general rule
enshrined in Article 9-7 “Peculiarities
of the Activities of State Non-Profit
Companies” of the Law of Ukraine “On
Management of State Property Objects”

according to which a state non-profit
company may be a usufructuary of state
property. Property that constitutes the
material and technical base of a state
scientific institution is transferred to
such an institution on the basis of the
right of usufruct of state property or
other real right over the property of
another provided for by law. Therefore,
scientific institutions under the authority
of the National Academy of Sciences of
Ukraine and national branch academies
of sciences may own and use property
transferred to them on another right in
rem, including a leasehold right. In this
regard, it should be emphasized that the
general provisions of Chapter 58 of the
CC of Ukraine, according to which the
amount of lease payment of property
shall be established by agreement, shall
apply to lease relationships between
the National Academy of Sciences of
Ukraine and national branch academies
of sciences as lessors and scientific
institutions as lessees. If the amount of
payment is not established by contract, it
shall be determined taking into account
the consumer quality of the property
and other circumstances of significant
importance. In this case, paragraph 13
of the Methodology for Calculating
Lease Payment for State Property,
approved by Resolution of the Cabinet
of Ministers of Ukraine No. 630 of 28
April 2021, shall apply to these relations.
In particular, based on the provisions of
the Methodology, the amount of annual
lease payment for the lease of real estate
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of the National Academy of Sciences of
Ukraine and national branch academies
of sciences by scientific institutions
under their authority will be 1 hryvnia.
In connection with the repeal of the
EC of Ukraine, the Law of Ukraine “On
Local Self-Government in Ukraine”
was significantly modernized, and its
provisions were supplemented with an
article on usufruct of communal property.
As follows from the proposed article,
usufruct is an effective alternative to
the right of economic management and
the right of operative administration,
given that it is also established by the
authorized local self-government body
for any type of movable or immovable
property (except for land plots) owned
by the territorial community, for a period
of five years or indefinitely. In addition
to the right to possess and use communal
property, the usufructuary who has
obtained the right to possess and use
communal property also has the right
to receive the benefits, products, and
income from the use of such property.
The latter, in agreement with the local
government body, may improve the
property transferred to him without the
right to remove the improvements made.
The authorized local self-government
body determines the procedure for using
the communal property transferred to
the usufructuary in accordance with
its intended purpose, controls the
maintenance of the property transferred
under the right of usufruct, the quality
and timeliness of current and capital

repairs. With regard to the right to dispose
of the usufruct object, the usufructuary
is not allowed to alienate it, transfer it
to trust ownership or trust management,
contribute it to the authorized capital
of legal entities, allocate it for joint
activities, or perform other actions with
respect to such property that may result
in its alienation or change of intended
purpose, except in the case of transferring
such property for lease in accordance
with the procedure established by law.

The usufruct of communal property
shall be terminated in the event of one
of the following legal facts, the list of
which is exhaustive:

1) entry of information about the
termination of the usufructuary’s
activities as a result of its liquidation
into the Unified State Register of Legal
Entities, Individual Entrepreneurs and
Public Organizations;

2) destruction of communal property
transferred under the right of usufruct;

3) expiry of the term of usufruct;

4) deterioration of the condition of
communal property transferred under the
right of usufruct;

5) adoption by the authorized body
of a decision to terminate the usufruct
of communal property established for
an indefinite period;

6) combination of the usufructuary
and the obligated person (owner of
communal property) in one person;

7) adoption by the court of a decision
to terminate the usufruct of communal

property.
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It should be noted that, unlike the
right of economic management and the
right of operative administration, usufruct
imposes a number of obligations on the
usufructuary: 1) use of the property in
accordance with its intended purpose;
2) maintaining the property transferred
under the right of usufruct in proper
condition, carrying out its current repair
at its own expense, and, with prior written
consent, carrying out capital repair;
3) bearing the costs associated with
the maintenance, use, and servicing of
property in relation to which usufruct of
communal property has been established.

Moreover, a number of restrictions
are established. Thus, the usufructuary
is not allowed to alienate the property
transferred to him on the right of
usufruct, transfer it to trust ownership
or trust management, contribute it to
the authorized capital of legal entities,
allocate it for joint activities, and cannot
perform other actions with respect to
such property that could result in its
alienation or change of purpose, except in
the case of transferring such property for
lease in accordance with the procedure
established by law.

The above indicates that usufruct is
not only a classic and understandable
right to use another’s property, but
also a more predictable institution for
both the owner of the property and
the usufructuary, as well as for other
participants in civil transactions.

With regard to property transferred
to the operators of the electricity

transmission system, gas transportation
system, and gas storage under the right
of economic management or the right of
operative administration, the Law No.
4196-1X applies the provisions on the
right of management of state property,
which is considered to be established free
of charge and for an indefinite period.
The change from the right of economic
management or the right of operative
administration to the right of management
does not require: revision of the final
decisions of the National Commission
for State Regulation of Energy and
Public Utilities on the certification
of the operator of the electricity
transmission system, the operator of
the gas transportation system, and the
operator of the gas storage, and does not
lead to the cancellation of licenses for
the relevant types of economic activity
issued to such operators; adoption of new
decisions of the Cabinet of Ministers of
Ukraine or its authorized bodies on the
transfer of state property on the right
of management to the operator of the
electricity transmission system, the
operator of the gas transportation system,
and the operator of the gas storage when
such state property had been transferred
before to such operators on the right of
economic management or the right of
operative administration; making changes
to the State Register of Real Rights to
Immovable Property in terms of changing
the type of real right, as well as making
changes, clarifications, or additions
to any other documents, registers,
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information, etc., related to changing the
type of real right to such property and
the conditions for its transfer; making
changes to contracts (agreements) on the
transfer of state property on the right of
economic management or the right of
operative administration to the operator
of the electricity transmission system,
the operator of the gas transmission
system, or the operator of the gas storage,
concluded before the law came into force.
Such contracts (agreements) remain in
force and do not require amendments
related to the change in the type of real
right to such property and the conditions
for the transfer of such property.

The issue of privatization of state
and communal property was a separate
target of manipulation at the stage of
discussion of the adopted Law No.
4196-IX. In particular, the emphasis
was on the “hidden” privatization of state
and communal property. On the contrary,
as can be seen from the proposed
amendments to the Law of Ukraine “On
Privatization of State and Communal
Property”, the provisions of Law No.
4196-IX are aimed at preventing the
privatization of strategically important
objects. Thus, Article 4 of the Law of
Ukraine “On Privatization of State and
Communal Property” now includes
a provision on the impossibility of
privatization of single property
complexes of treasury enterprises, single
property complexes or blocks of shares
in the authorized capital of legal entities
that are successors to such enterprises,

and objects necessary for the state to
perform its main functions, to ensure
the defense capability of the state, and
objects of ownership of the Ukrainian
people, and property that constitutes the
material basis of Ukraine’s sovereignty, in
particular: 1) single property complexes
or blocks of shares in the authorized
capital of legal entities that carry out
activities related to the manufacture and
repair of all types of weapons used by the
Armed Forces of Ukraine, other military
formations established in accordance
with the law, and the Security Service of
Ukraine; 2) the emission system, single
property complexes or blocks of shares
in the authorized capital of legal entities
that ensure the issuance and storage of
banknotes and securities; 3) the single
property complex of the state-owned
enterprise “International Broadcasting
Multimedia Platform of Ukraine”
(IBMPU), the single property complex
or a block of shares in the authorized
capital of a legal entity — its successor;
4) single property complexes or blocks
of shares in the authorized capital of
legal entities engaged in the production
of space activity objects; 5) motor roads,
except for those owned by legal entities
(up to the first division outside the
territory of such legal entities); 6) the
single property complex of the state
enterprise “Ukrainian State Centre of
Radio Frequencies”. This means that the
legislator has defined a specific list of
cases where it is impossible to privatize
single property complexes.
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As for the privatization of municipal Therefore, summarizing the

enterprises, this is not an issue at all,
since the Law No. 4196-1X provides
for their voluntary transition to a new
organizational and legal form. If the
territorial community decides to keep
the old organizational and legal form,
such an enterprise will continue to
operate as before. After the transition
period expires, such enterprises will
be considered municipal non-profit
companies and will be governed by the
legislation on state and municipal non-
profit companies, regardless of whether
such legal entities decide to change their
name and carry out state registration of
changes to information about the legal
entity. If the community decides to change
the organizational and legal form from
a municipal enterprise to a joint-stock
company or a limited liability company, it
will be fully controlled by the community
as the sole participant. Procedurally, the
change in the organizational and legal
form of a legal entity from a municipal
non-profit enterprise to a municipal non-
profit company will be carried out by the
state registrar of legal entities, individual
entrepreneurs, and public organizations
without submitting a separate application
and without charging an administrative
fee.

consideration of issues related to the
development of legislation in the sector
of state and municipal property after the
repeal of the Economic Code of Ukraine,
it should be emphasized that the reform
of state and municipal property initiated
in this area is aimed at:

1) systematizing the legislative
regulation of relations in the state and
municipal property sector, eliminating
internal contradictions and overlaps;

2) harmonizing domestic legislation
in this area with European legislation
(changes aimed at bringing the Ukrainian
legal system into line with the EU
acquis);

3) attracting international grants
and other forms of investment from
international structures;

4) simplifying procedures and
reducing bureaucracy for small and
medium-sized businesses (including
through the corporatization of state
and municipal enterprises, financial
transparency, and accountability).

The next step in the large-scale
reform of the public property sector is
a significant update of the books and
chapters of the Civil Code of Ukraine
concerning legal entities, property, and
contract law.

Published: Scientific Concept for the Development of Ukrainian Legislation: Grounding and
Forecasting of Directions of Lawmaking Activity. In Stefanchuk, R. O., & Kuznietsova, N. S. (Eds.).
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FEATURES OF CONTRACTS IN THE SPHERE
OF STATE RESERVES

Abstract. The article, based on the analysis of the provisions of the Law of Ukraine
“On State Reserves” and other legislative acts, examines commercial contracts that regu-
late relations related to the delivery, storage, reservation and sale of material assets of the
state material reserve. Their peculiarity is that these are contracts with public interest.
The contracts in the field of state reserves are classified depending on the subject of the
contract by dividing them into main contracts that directly regulate relations on the sup-
ply and deposit of material assets to state material reserves, responsible storage and
reservation of these values, additional (service ) contracts that regulate relations on the
sale of material assets of the state material reserve and material assets of the mobilization
reserve, and ordinary contracts that regulate relations on the provision of security ser-
vices and fire safety, insurance of material assets of the state material reserve and storage
and reservation in the event of placement of stocks of the state material reserve outside the
territory of Ukraine. The features of the above-mentioned agreements, the list of which is
expanded by the Law of Ukraine “On State Reserves”, are analyzed. It is noted, in par-
ticular, that the main and additional (service) contracts in the field of state reserves are
concluded on the basis of Standard Contracts and Sample Contracts, which serve as ad-
ditional restrictions on the principle of contractual freedom of business entities involved
in this area. A number of amendments and additions to the Law of Ukraine “On State
Reserves” are proposed, aimed at eliminating discrepancies between the above-men-
tioned law and the provisions of the Civil, Economic Codes of Ukraine and other laws of
Ukraine, as well as at unifying the terminology used in these regulatory legal acts.

Key words: state reserves, contract, delivery, storage, reservation, sale of material
assets.

Introduction 9, 2023, the Verkhovna Rada of Ukraine
In order to ensure the reform of the adopted the Law of Ukraine “On State
state material reserve system, on August Reserves” [1], which, in particular,
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defines the legal, organizational, and
financial and economic principles for
the formation, placement, storage,
transfer, supply, reservation, renewal,
release of material values of state
reserves.

Among other amendments to the Law
aimed at achieving the stated goal, the
Law establishes, in particular, the types
of contracts in the field of state reserves,
and also defines the bodies empowered to
approve standard and exemplary forms
of certain types of contracts.

In connection with the significant
update of the legislation on state
reserves, contracts in the field of state
reserves were not the subject of research
by Ukrainian scientists, although the
need for this becomes especially urgent
in connection with the recodification of
civil legislation (updating the Civil Code
of Ukraine).

Setting the task

The purpose of the study is to identify
the types and legal nature of contracts
designed to regulate relations directly
related to the supply, storage, reservation
and sale of material assets of state
reserves (except for material assets of
the mobilization reserve, which can be
the subject of a separate study), as well
as clarifying their features, due to the
specifics of relations that develop in the
field of state reserves, and formulating
proposals for legislation aimed at
solving the identified problems of legal
regulation.

Research results

The Law of Ukraine “On State
Reserves” (hereinafter referred to as the
Law) defines state reserves as special
state reserves of tangible assets intended
for targeted use in the manner established
by this Law.

Unlike the previous Law of Ukraine
of January 24, 1997 “On the State
Material Reserve” (expired), which
was mainly about the state contract
(agreement) for the supply of material
assets to the state reserve, the current
Law significantly expanded the types of
contracts that mediate relations in the
field of state reserves.

One of these contracts is a state
contract (agreement) for the supply
and pledge of material assets to the
state material reserve.

The name of this contract is
borrowed from the Law of Ukraine
“On State Material Reserve”, where
it was consistent with the name “state
contract” used in the Law of Ukraine
of December 22, 1995 “On Supply of
Products for State Needs” (expired),
which defined a state contract as
a contract concluded by the state
customer on behalf of the state with the
executor of the state order. However,
starting with the Law of Ukraine dated
April 10,2014 “On State Procurement”
(expired), the state contract began to
be called a procurement contract.
This was related to the recognition as
having lost the validity of the Law of
Ukraine “On state procurement for the
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satisfaction of priority state needs”
and, accordingly, the termination of
the use of state procurement as a means
of state regulation of the economy in
public procurement relations. Since
today the state order does not apply
to the purchase of material assets for
state reserves, we consider the use of
the term “state contract” in relation to
the contract in the field of state reserves
to be groundless.

According to Part 1 of Art. 10 of
the Law, the order for the supply and
pledge (replenishment) of tangible assets
of the state material reserve is carried
out by the central body of the executive
power, which implements the state policy
in the field of state reserves. The State
Agency for the Management of Reserves
of Ukraine (hereinafter referred to as the
Agency) is defined as such body, which
selects suppliers of material assets for
the state material reserve in accordance
with the Law of Ukraine “On Public
Procurement” (Clause 7, Part 1, Article
5 of the Law) and, in accordance with
the Model State Contract (agreement)
for the supply and deposit of material
assets to the state reserve, is referred to
as the “Customer”.

Based on the above and taking into
account that in the current version the
name of the contract in question is
supplemented with the words “and
pledge”, we believe that a more
appropriate title would be “Agreement
on the purchase and pledge of material
assets to the state material reserve”. In

this case, naming the Agency as the
Customer in this contract will be fully
justified.

The proposed name of the contract
would contribute to the harmonization
of the definition of the concept of
delivery according to the Civil and
Economic Codes of Ukraine (hereinafter,
respectively, the Central Committee of
Ukraine and the Civil Code of Ukraine)
and the concept of delivery according to
Clause 21, Part 1 of Art. 1 of the Law,
by which delivery is defined as the
purchase and delivery of material assets
with the purpose of depositing them in
state reserves, as well as placing them
with responsible custodians with the
preparation of relevant documents.

The given definition of the concept
of supply differs significantly from the
definitions of the supply contract used
in the Central Committee of Ukraine
(Part 1, Article 712) and the Civil Code
of Ukraine (Part 1, Article 265). On the
one hand, it does not establish by whom,
to whom and on what rights material
values are transferred, and on the other
hand, the concept of supply covers the
purchase and delivery of material values,
that is, relations that could be the subject
of two different types of contracts (or one
mixed). At the same time, such an action
as placement remains unclear: is it one
of the elements of the delivery, or does
it relate to the purpose of the delivery?

It is clear that the delivered material
values are not transferred to the custodian
or into ownership, as provided for in Art.
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712 of the Civil Code of Ukraine, not
with the rights of economic management
or operational management provided for
by the Civil Code of Ukraine, but remain
the property of the state. However, the
Law only establishes that the Agency
manages the state material reserve (clause
1, part 1, article 5), is its balance keeper
(paragraph 1, part 3, article 10), without
determining whether the material values
of the state reserve are attached to the
Agency or individual business entities,
and if they are attached, by what right.

There are no corresponding norms in
the Law of Ukraine “On the Management
of State Property Objects” [2], which
does not even contain norms regarding
state reserves as a separate object of state
property — special stocks of material
values.

Undoubtedly, these gaps in the
legislation should be filled.

Agreement on responsible storage
of material assets of the state material
reserve

In addition to the fact that the
contractual freedom of business entities
that are custodians is significantly limited
by the existence of the Standard Contract
as a regulator of custody relations,
another limitation is the provision of
part 1 of Art. 11 of the Law, according
to which for state-owned enterprises,
institutions and organizations, business
partnerships, in the authorized capital
of which more than 50 percent of the
shares (parts) belong to the state, as

well as for business entities regardless
of the form of ownership, recognized
in accordance with the legislation of
Ukraine as business entities occupying
a monopoly (dominant) position on the
market, responsible storage of material
assets of the state material reserve is
mandatory.

In our opinion, the definition in
the Law and the Model Agreement
of safekeeping as responsible, and
custodians as responsible custodians,
is incorrect. It follows from the above
phrases that under the custody agreement
(Chapter 66 of the Civil Code of
Ukraine) the custody is irresponsible,
and the custodian is, accordingly, an
irresponsible custodian. Therefore, the
term «responsible storage», borrowed
from the Law of Ukraine «On the State
Material Reserve», does not agree with
the name of the contract provided for
by the Central Committee of Ukraine.
Moreover, subsection 14.13.2. of the
Tax Code of Ukraine, borrowing the
term «responsible storage» from the
Law of Ukraine of April 3, 1997 «On
Value Added Tax» (expired), defines
responsible storage as an economic
operation carried out by a taxpayer and
provides for the transfer, in accordance
with storage contracts, of tangible assets
for safekeeping to another natural or legal
person without the right to use them in
the economic turnover of such a person,
with the subsequent return of such
tangible assets to the taxpayer without
changes in qualitative or quantitative
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characteristics. In addition to the fact that
the given term of the tax legislation does
not agree with the terminology of the
Central Committee of Ukraine, in which
this agreement is named as a contract of
storage, it is also «tied» to the contract of
storage, which was provided for by the
Civil Code of the Ukrainian SSR of 1963,
which became invalid in connection with
the adoption of the Central Committee of
Ukraine. Based on this, it is advisable to
exclude the word «responsible» from the
Law in all cases, as another manifestation
of anomalies in the legislation of Ukraine
[3, p. 7], and the definition of the concept
of «storage» in the Tax Code of Ukraine
should be harmonized with the definition
of this concept in the Central Committee
of Ukraine.

A new agreement in the field of state
reserves became the agreement on the
reservation of tangible assets of the
state material reserve (hereinafter
referred to as the reservation agreement).

The law defines reserving as the
formation of stockpiles of tangible assets
of the state material reserve through their
purchase by the central executive body,
which implements state policy in the
field of state reserves, from reservists
who independently ensure their storage
and refreshment without a gap in time
(clause 24, part 1, article 1 of the Law).
Thus, one of the parties to the reservation
agreement is the Agency, and the other
party to the agreement is the reservant,
who combines the status of the seller
under the reservation agreement, and

later — the custodian of material values
under the same agreement.

Reservist in accordance with
Clause 23, Part 1, Art. 1 of the Law is
a business entity regardless of the form
of ownership (resident) that meets the
criteria established by the Cabinet of
Ministers of Ukraine [another limiter of
contractual freedom. — T. V.], regarding
the possibility of performing reservation
functions and with which a reservation
agreement has been concluded, as well
as a foreign company or organization
(non-resident) that meets the criteria
established by the Cabinet of Ministers
of Ukraine regarding the possibility of
performing reservation functions and
with which a corresponding agreement
has been concluded in accordance with
the norms of international law.

To some extent, the use of the term
“refreshment” in both the Law and
the Model Contract, which is more
appropriate for foods with a short
shelf life or perishables, is somewhat
unfortunate. Therefore, in our opinion,
the term “renewal” would be more
appropriate, which should be used to
replace the existing terms “refresh” and
“renewal”, which are used in the Law as
unsuccessful synonyms for each other.

Contracts for the supply and pledge
of material values to state material
reserves, responsible storage and
reservation of said values are the main
contracts that mediate relations in the
field of state reserves. This presupposes
their conclusion on the basis of Standard

104

Yoearbook of Ukrainian law



iBodna gl

Realiores of Conimads fin Te Spihere
off Stale Resares

Contracts, the content of which the
parties to these contracts cannot deviate
from, but have the right to specify their
terms. The determination by the parties
of the content of these contracts on the
basis of standard contracts indicates their
lack of contractual freedom, which is
due to the public-legal nature of the said
contracts.

Another group of contracts in the field
of state reserves consists of contracts on
the sale of material assets of the state
material reserve and material assets
of the mobilization reserve.

The specified contracts can be
qualified as additional or service
contracts, the peculiarity of which is that
they are concluded on the basis of Model
Contracts, when the parties have the right
to change certain conditions stipulated
in the model contract or supplement its
content by mutual agreement. However,
even in this case, the contractual freedom
of the parties to such contracts is
significantly limited, in particular, by the
fact that the realization of material assets
of state reserves is carried out either by
selling them to a recipient (consumer)
determined by the Cabinet of Ministers
of Ukraine, or by selling them at an
electronic auction held in the electronic
trading system (ETS), in the manner
established by the Cabinet of Ministers
of Ukraine (clause 22, part 1, article 1
of the Law).

At the same time, the Law, in addition
to the sale of tangible assets to a specified
recipient (consumer) or their sale at an

electronic auction, which is carried out
on the basis of relevant contracts, also
provides for such a form of release
of tangible assets of state reserves to
a specified recipient (consumer) as a free
transfer, which, based on the analysis
of the content of part 2 of Art. 13 of the
Law, takes place in the case of release
of tangible assets of the state material
reserve: a) that are subject to refreshment
(renewal), although part 5 of Art. 15 of
the Law stipulates that in the event of
a decision to refresh the state reserves
by selling them, such sale is carried
out at electronic auctions held in the
ETS, in accordance with the procedure
established by the Cabinet of Ministers of
Ukraine; b) to ensure the strategic needs
of Ukraine; c) to provide humanitarian
aid; d) in the event of a special period.
However, the Cabinet of Ministers of
Ukraine establishes the mechanisms
(order) of such leave.

In addition to basic and additional
(maintenance) contracts in the field of
state reserves, the Law also specifies
other types of contracts: a contract for
the provision of security services and fire
safety (clause 4, part 1, article 6 of the
Law); contract of insurance of tangible
assets of the state material reserve
(paragraph 4, part 1, article 11 of the
Law); storage and reservation contracts
in the case of placing stocks of the state
material reserve outside the territory of
Ukraine, concluded in accordance with
the norms of international law (paragraph
1, part 3, article 11 of the Law), which
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can be attributed to the group of ordinary
contracts that can be concluded regardless
of the scope of their application (except
storage and reservation contracts in the
case of placing stocks of the state material
reserve outside the territory of Ukraine,
which are concluded in accordance
with the norms of international law,
or more precisely, in accordance with
the provisions of the Laws of Ukraine
“On International private law” and “On
foreign economic activity”).

In case of placement of stocks of
the state material reserve outside the
territory of Ukraine, the fulfillment of
obligations by the responsible custodian
and/or reservist (non-resident) is ensured
by an international bank guarantee.

However, it should be borne in mind
that during the martial law, the placement
of material assets of state reserves outside
of Ukraine is carried out exclusively
according to the relevant decision of the
Cabinet of Ministers of Ukraine (Part 5
of Article 21 of the Law).

As you know, the proper fulfillment
of the terms of any business contracts
is ensured, in particular, by the types of
security provided for by the law, or those
that do not contradict it. Some of them,
such as penalties (fines, penalties) in case
of non-fulfillment or improper fulfillment
of obligations under the contract, are
transformed into measures of property
liability.

The application of liability measures
provided for in Art. 17 of the Law for
violations in the field of state reserves,

however, since the issue of liability
for non-performance (improper
performance) of contracts in the field
of state reserves can be the subject of
a separate study, we will limit ourselves
to the general conclusion that, unlike the
fines established by the Civil Code of
Ukraine and other laws, Art. 17 of the
Law establishes increased responsibility
for violations in this area.

Conclusions

The conducted study of the legal
nature of contracts that mediate
relations with the supply and deposit of
material assets to state material reserves,
responsible storage and reservation of
said values, as well as contracts on
the sale of material assets of the state
material reserve and material assets of
the mobilization reserve made it possible
to highlight certain features of contracts
in the field of state reserves, due to the
public nature of the relations regulated
by them. In particular, the public nature
of relations in the field of state reserves
explains the conclusion of certain types
of contracts on the basis of standard
and exemplary contracts, the conditions
of which serve as restrictions on the
contractual freedom of business entities
that are parties to the contracts.

Contracts in the field of state reserves,
depending on the subject of the contract,
can be divided into several groups:
basic contracts that directly regulate
relations with the supply and pledge of
material values to state material reserves,
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responsible storage and reservation of
said values; additional (maintenance)
contracts regulating relations on the
realization of material assets of the state
material reserve and material assets of
the mobilization reserve; ordinary
contracts regulating relations for the
provision of security services and fire
safety, insurance of material values of
the state material reserve and storage and
reservation in case of placement of stocks
of the state material reserve outside the
territory of Ukraine.One of the features
of the main and additional (maintenance)
contracts in the field of state reserves is
the presence in their content of elements
of various types of contracts, which,
however, indicates not the emergence of
new named contracts, but the fact that the
specified contracts are complex (mixed)
in terms of their content. Taking this
into account, it seems that the content
of contracts in the field of state reserves
should be as close as possible to the

conditions of the corresponding contracts
provided for by the Central Committee
and the Civil Code of Ukraine, but at the
same time contain conditions that reflect
the specifics of contracts in the field of
state reserves.

According to Clause 7 of Art. 21
of the Law, the Cabinet of Ministers of
Ukraine, within a six-month period from
the date of entry into force of this Law
(the Law entered into force on December
16, 2023), was to adopt normative legal
acts arising from this Law, as well
as ensure the adoption by ministries
and other central executive bodies of
normative legal acts arising from this
Law. In particular, this applies to the
Standard and Model forms of contracts
provided for by the Law, which at the
time of writing this article have not yet
been adopted, but after their adoption by
the competent authorities, these acts will
require a separate special study.
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HUMAN BIOLOGICAL MATERIALS,
CRYOPRESERVED HUMAN EMBRYOS IN VITRO
IN TERMS OF INHERITANCE

Abstract. The article is devoted to the study of issues related to the inheritance of hu-
man biological materials, cryopreserved human embryos in vitro. It has been established
that artificial insemination with the posthumous use of cryopreserved reproductive mate-
rial from a man/woman during their lifetime raises sensitive moral and ethical issues, and
the legal mechanism for such disposal is not regulated. The existing regulations in this
area indicate the absence of a legal mechanism for the disposal and subsequent posthu-
mous use of cryopreserved reproductive material from men and women during their life-
time. In addition, the emergence of a new object of civil rights — human anatomical and
biological materials — has raised a number of questions related to the legal regime of such
objects and the possibility of including or excluding them from inheritance, as well as the
possibility of disposing of them after death. It has been concluded that cryopreserved hu-
man embryos in vitro (in vitro — a technique for performing experiments or other manipu-
lations in special laboratory vessels or in a controlled environment outside a living organ-
ism) are a specific type of biological material, the legal regime of which is the subject of
lively debate, and legal disputes concerning them are increasingly moving into the realm
of human rights. Cryopreserved human embryos in vitro are, in the authors’ opinion, de-
rivative biological material and should be recognized as objects of law with a special le-
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gal regime that would allow the use of this object outside civil circulation, for purposes
and within time limits clearly defined by law. A study of existing provisions of the Civil
Code regarding inheritance has led to the conclusion that it is necessary to introduce the
concept of a biological will as a personal disposition of a natural person in the event of
death, aimed at transferring the right to use cryopreserved reproductive cells and in vitro
embryos to the heir(s). In the will, such a person may be designated in the event of their
death or declaration of death. It is proposed that part of the biological will in terms of
determining the fate of cryopreserved biomaterials be called a reproductive will, since
a biological will is a broader concept and includes the right of a person during their life-
time to dispose of the use of artificial life support, intensive care, etc., as well as the pos-
sibility of using their anatomical/biological materials or body in general after their death.
It has been established that reproductive materials (cryopreserved reproductive cells,
cryopreserved in vitro embryos) should be recognized as objects of specific purpose law
that can be transferred for further use in reproductive technologies. With regard to the
possibility of these materials being subject to inheritance law, as well as determining the
circle of heirs to cryopreserved biological materials, it has been concluded that the deci-
sion on the future fate of cryopreserved biomaterials should belong to the spouse (part-
ner) who has the relevant reproductive rights. No one else has the right to decide on the
birth or non-birth of children using his (spouse/partner) cryopreserved biomaterial, espe-
cially with the subsequent resolution of the issue of motherhood/fatherhood of a child
born with the help of ART. Regarding the period for the use of cryopreserved biomaterial
(no earlier than one year after the opening of the inheritance), it is stated that the provi-
sions of the recommendations of the Committee on Ethics and Law of the European Soci-
ety of Human Reproduction and Embryology (ESHRE), issued on August 21, 2006, should
be followed, according to which a minimum period of one year must be established before
the biological material of a deceased person can be used. With regard to the formalization
of the transfer of biomaterials, it was concluded that the right to dispose of cryopreserved
biomaterials should be formalized in the form of a notarized statement on the disposal of
cryopreserved gametes and embryos in the event of death. It is proposed to make appro-
priate changes and additions to the provisions of the Civil Code of Ukraine regarding
inheritance.

Keywords: cryopreserved biological materials, cryopreserved in vitro embryos, in-
heritance, reproductive rights, biological will, reproductive will, posthumous (postmor-
tem) reproduction, biological posthumous paternity (maternity).

Introduction which are currently during the war in
The emergence of assisted Ukraine, a very important factor in
reproductive technologies has overcoming the demographic crisis in

significantly influenced the possibility
of posthumous reproduction and the
protection of the right to biological
posthumous parenthood (motherhood),

a certain way, as well as in the special
protection of the rights of those persons
who, at the risk of their own lives, oppose
the aggressor — military personnel. This
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became possible with the adoption of
the Law of Ukraine “On Amendments
to Certain Laws of Ukraine Regarding
the Right of Military Personnel and
Other Persons to Biological Parenthood
(Motherhood)” of November 22, 2023
[1]. The law introduced an important
provision that ensures the implementation
of the right of military personnel to
health care, medical assistance, and
biological parenthood (motherhood). In
particular, it states that during martial
law, military personnel have the right to
receive medical services, including the
collection, cryopreservation, and storage
of reproductive cells in case of loss of
reproductive function while defending
the Fatherland.

However, despite all the positive
aspects, the adoption of this law sparked
lively debate among lawyers [2, 3, 4], as
certain provisions of the adopted law in
its original form effectively negated its
main idea — to promote the fundamental
right of the categories of persons listed in
the law to preserve their own lineage [5].
In particular, subparagraph 3 of paragraph
2 of Section II, “Final and Transitional
Provisions,” provided that: “in the event
of the death or recognition of death in
accordance with the established procedure
of a person whose reproductive cells are
stored, their storage shall be terminated
with subsequent disposal.” Thus, it was
not only a matter of terminating the
storage of reproductive cells at public
expense, but also of their unconditional
destruction.

In Ukraine, relevant court practice
even began to develop. Thus, the decision
of the Kyiv District Court of Odessa
dated 18 June 2024 in case 947/7597/24
on granting permission to dispose of
biological material, which ruled in favour
of the claim, is indicative in this regard
[6].

Subsequently, in view of widespread
concern among civil society, the Council
amended the provision of the law
concerning military personnel in terms
of ensuring their right to biological
parenthood. The amended provision
now states that in the event of the death
or declaration of death by a court of
a person whose reproductive cells are
stored in accordance with the law, their
free storage in accordance with this Law
shall be carried out for three years from
the date of death of such person or the
declaration of death by a court. After
this period, the storage of such cells may
be continued at the expense of another
person specified in the will of the person
regarding their own reproductive cells
stored in accordance with the law, in
the event of their death or declaration
of death by a court (Subparagraph 3 of
Paragraph 2 of Section II as amended by
Law No. 3573-1X 0f 07.02.2024).

Problem statement

Artificial insemination using
cryopreserved reproductive material
from a man/woman after their death
raises sensitive moral and ethical
issues, and the legal mechanism for
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such disposal is not regulated. Existing
regulations in this area indicate the
absence of a legal mechanism for the
disposal and subsequent posthumous
use of cryopreserved reproductive
material from men and women during
their lifetime. In addition, the emergence
of a new object of civil rights — human
anatomical and biological materials — has
raised a number of questions related to
the legal regime of such objects and the
possibility of including or not including
them in the inheritance, as well as the
possibility of disposing of them after
death.

Therefore, it is necessary to resolve
the issue of regulating the right to use
the biological material of a deceased
husband (wife). Currently, this can
be formalized by means of a written
notarized certificate of disposition
(statement) and/or a notarized will for
the disposal of biological material and/
or a relevant court decision.

In addition, the aforementioned law
applies to a specific case defined therein:
during martial law and concerns a specific
group of persons — military personnel and
police officers. However, this issue also
affects other subjects of civil rights. It
should be noted that the draft law “On
Amendments to Certain Legislative Acts
of Ukraine Regarding the Regulation of
Postmortem Reproduction” No. 8097 of
October 4, 2022 [7] could serve to resolve
this issue and, accordingly, expand the
circle of persons. This draft law proposes
to regulate the exercise of reproductive

rights not only for military personnel,
but also for any natural person. The text
considers the use of biological material
from a deceased person for the purpose
of fertilization and the subsequent birth
of a child, with the proviso that such
practice is possible only with the written
consent of the person who provided the
biological material. However, the draft
law has not yet been adopted.

The purpose of this article is to
establish the legal nature of human
anatomical and biological materials in
terms of inheritance and to determine
the circle of heirs.

Presentation of the main material

The problem, therefore, concerns
the determination of the legal regime of
anatomical and biological materials from
the point of view of inheritance law.

Let us refer to the current legislation
of Ukraine.

According to Part 4 of Article 289
of the Civil Code of Ukraine, a natural
person has the right to dispose of the
transfer of organs and other anatomical
materials of their body to scientific,
medical, or educational institutions after
their death. Part 3 of Article 290 of the
Civil Code of Ukraine establishes that
a natural person may give written consent
to the donation of their organs and other
anatomical materials in the event of their
death or prohibit it.

The Law of Ukraine “On the Use
of Anatomical Materials in Human
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Transplantation” defines such materials
(Article 1), indicates that they are
provided free of charge (Article 4),
establishes the conditions for their
removal from both living donors
(Article 14) and deceased donors
(Article 17), determines the specifics
of the removal of certain anatomical
materials (hematopoietic stem cells
and other regenerative materials)
(Article 15), prohibits their trade and
advertising (Article 20), allowing only
exchange at the international level
(Article 21) and in cross-donation
(Article 14(2)), without defining their
legal regime [8].

According to R. A. Maidanik, for the
purpose of systematic and more flexible
regulation of relations concerning human
anatomical materials in Ukrainian
law, it is advisable to provide for their
broad (universal) interpretation as
any biological material of the human
body, including human tissues and
cells, gametes, embryos, and fetuses,
as well as substances extracted from
them, regardless of the degree of their
processing [9].

However, we agree with the position
of N. M. Kvit and D. V. Kinash, “The
concepts of anatomical and biological
materials have both common and
distinct elements in terms of content.
Their relationship can be schematically
represented as follows: Although some
objects involved in transplantation
and biobanking activities are common
and it may seem that this will cause

problems with determining their scope
of legal regulation, the main feature that
distinguishes them is the purpose of such
activities. The purpose of transplantation
activities is transplantation itself, which
is defined in Article 1 of the Law as
a special method of treatment consisting
in the transfer of human anatomical
material from a donor to a recipient and
aimed at restoring human health. The
purpose of activities involving a biobank
is the processing, labeling (coding),
preservation, testing (verification),
storage, provision (sale), and/or clinical
use of products and/or preparations made
from umbilical cord blood, other human
tissues, and cells. Therefore, there is no
need to introduce a single term, given
the two different areas in which the two
above-mentioned terms are used. On
the contrary, the existence of these two
concepts will be a tool for distinguishing
between the scope of application of
transplantation legislation and legislation
on biobanks [10, p. 75].

It should be noted that, in our
opinion, the division of biomaterials
into natural and derivative materials is
crucial for determining the legal regime
for biological materials. Although the
purpose of use allows us to determine
whether biological materials belong to the
commercial or non-commercial sphere,
within the classification according to this
criterion, objects are not homogeneous in
terms of their legal regime. Obviously,
as much as we would like to, we cannot
introduce a single expanded concept.
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A specific type of biological material
is cryopreserved human embryos in vitro
(in vitro — a technique for performing
experiments or other manipulations
in special laboratory vessels or in
a controlled environment outside
a living organism), the legal regime of
which is the subject of lively debate,
and legal disputes concerning them are
increasingly moving into the realm of
human rights.

As for cryopreserved human embryos
in vitro, they are created outside a living
organism and can be used for artificial
insemination. At the stage of in vitro
embryo creation and cryopreservation,
it is subject to civil rights, since in a state
of cryopreservation, the embryo does
not develop, and no biological changes
or processes occur in it. The procedure
[11] expressly provides that, according
to paragraph 3.12, after the completion
of the fertilization cycle, if there are
unused embryos remaining, the patient
may decide to use these embryos for the
treatment programs of other patients [12,
p- 39].

Cryopreserved human embryos
in vitro are, in our opinion, derivative
biological material and should be
recognized as objects of law with
a special legal regime that would allow
this object to be used outside civil
circulation, for purposes and within time
limits clearly defined by law.

In our opinion, a general rule should
be introduced into the Civil Code of
Ukraine regarding the transfer of rights to

use anatomical and biological materials
depending on their legal regime.

At the same time, we support
the position of R. A. Maidanik,
M. O. Mikhailiv [13, p. 5] and others
on the need to introduce the concept of
a biological will as a personal disposition
of a natural person in the event of death,
aimed at transferring the right to use
cryopreserved reproductive cells, in
vitro embryos to the heir(s). In the will,
such a person may be designated in the
event of their death or declaration of
death [9, p. 34]. We would call the part
of the biological will that determines
the fate of cryopreserved biomaterials
a reproductive will. The fact is that
a biological will is a broader concept
and includes the right of a person during
their lifetime to dispose of the use of
artificial life support, intensive care, etc.,
as well as the possibility of using their
anatomical/biological materials or body
in general after their death [14, p. 52].

Thus, reproductive materials
(cryopreserved reproductive cells,
cryopreserved in vitro embryos) should
be recognized as objects of specific
purpose rights and may be transferred for
further use in reproductive technologies.

It should be noted that so far, the
issue of inheritance of reproductive
biomaterials and the right to dispose
of them after the death of the testator
has not been addressed in the process
of recodification of civil legislation, in
particular, Book 6 of the Civil Code.
Thus, M. M. Velykanova notes that the
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authors of the Concept for the Revision
of the Civil Code of Ukraine propose
a systematic revision of the normative
framework of Book Six, “Inheritance
Law,” in the following areas [15, p.
33-34]: 1) the subject composition of
inheritance legal relations — enshrining
the possibility of inheritance by the
testator’s children conceived after
his death using assisted reproductive
technologies; 2) improving the provisions
on conditional wills — the condition
specified in the will must occur within
the period established for the acceptance
of the inheritance, and not exist at the
time of its opening; 3) the problem of
non-fulfillment of the condition by the
heir under the will, who has the right to
inherit by law, needs to be resolved, since
the current model — in case the condition
does not occur at the time of opening the
inheritance, the heir under the will, for
whom such a condition was established,
may accept the inheritance as an heir by
law — does not correspond to the concept
of introducing such a will; 4) testamentary
disposition regarding domestic animals —
disposition regarding the maintenance
and care of domestic animals belonging
to the testator; 5) the term of inheritance
management, which should not be
limited to the moment of appearance of
heirs or their acceptance of inheritance.
The administration of the estate must
continue at least until the heirs have
formalized their rights to it; 6) mandatory
administration of the estate — cases where
the administration of the estate must be

carried out on a mandatory basis should
be provided for separately, primarily
concerning the inheritance of a share
in the authorized capital of business
entities; 7) administration of funds —
granting the administrator the right to
administer the funds included in the
estate; 8) the right to choose the person
who will manage the inheritance — in
order to increase the effectiveness of
the inheritance management mechanism
and prevent possible disputes between
heirs, it is advisable to grant the testator
the right to choose the person who
will manage the inheritance after the
opening of the inheritance by means
of a corresponding provision in the
will; 9) requires streamlining of the
inheritance of intellectual property
rights, in particular: — the procedure for
obtaining a certificate when inheriting
rights and obligations related to
obtaining a protection document for an
object of intellectual property rights,
and conducting an examination of an
application for obtaining a protection
document; — inheritance of intellectual
property rights to a specific intellectual
property object (trademark, invention,
work, etc.) by persons who are entitled
to a compulsory share in the inheritance,
taking into account the indivisibility of
intellectual property rights; — registration
of inheritance of property intellectual
property rights to a work, taking into
account the optional and voluntary
nature of copyright registration and the
presumption of authorship; — inheritance
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of personal non-property rights as a whole
for creators of intellectual property
objects; 10) other areas of recodification
of Book Six of the Civil Code of Ukraine,
including clarification of the rules on
basic concepts; expansion of the scope
of application of customs, in particular
local customs, customs of national
minorities, etc.; improvement of rules
relating to certain types of wills (spousal
wills, secret wills, etc.); clarification of
the rules relating to inheritance by law
(change of order, change of share size,
inheritance of certain categories of heirs,
in particular persons who lived with the
testator as a family and persons who
were dependent on the testator, etc.);
improvement of legal regulation of
deprivation of the right to inherit, etc.
[16, p. 54-58].

Thus, in the process of updating
civil legislation, only the possibility of
inheritance by the testator’s children
conceived after his death using assisted
reproductive technologies is being
considered, which is also a very important
issue, but not the problem of inheritance
of reproductive biological materials.

There are several points of view
regarding the possibility of these
materials being subject to inheritance
law, as well as determining the circle
of heirs to cryopreserved biological
materials. In particular, R. A. Maidanik
has a fairly broad understanding of
the circle of subjects of relations
regarding the inheritance of reproductive
biological materials. In his opinion,

the administrators of the reproductive
anatomical materials and embryos
obtained are adult women and/or men,
as well as spouses to whom assisted
reproductive technologies have been
applied. Adult women and/or men, as
well as spouses who have undergone
assisted reproductive technology, are
the administrators of the reproductive
biological materials and embryos
obtained from them on the basis of an
individual or joint written application
for their cryopreservation and storage
for use for their own needs. Since
the Civil Code of Ukraine does not
contain provisions on the inheritance
of reproductive anatomical materials, it
should be supplemented with provisions
on biological wills (Article 1243—1), the
term of use of reproductive cells (Article
1243-2), and refusal to use reproductive
cells (Article 1243-3) [9, p. 34].
Without an order regarding
cryopreserved reproductive biological
materials, the right to use them belongs to
the surviving spouse, the man (woman)
with whom the testator lived as a family
without registering their marriage for the
last year, the parents, adult children, and
siblings of the testator in the order and
under the conditions provided for by law.
The surviving spouse has the right of
first use of cryopreserved reproductive
materials after death. If the testator was
not in a registered marriage, the right of
first use of cryopreserved reproductive
biological materials belongs to the
woman (man) who lived with this person
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as a family for at least one year. Heirs
acquire the right to use reproductive
biological materials/in vitro embryos no
earlier than one year after the opening of
the inheritance [9, p. 34].

If other persons initiated posthumous
reproduction, they acquire the rights and
obligations of guardians of the child,
and the person(s) whose reproductive
biological material was used for
posthumous reproduction is considered
to be the father/mother or parents [9, p.
34].

However, there is another point of
view. For example, K. Moskalenko
believes that only the partner of the
deceased person should be granted the
right to use cryopreserved biomaterial,
and under no circumstances should
this right be granted or transferred to
the parents of the deceased person, as
follows from the practice of the European
Court of Human Rights [17]. After all,
the decision of when and how to become
parents belongs solely to the spouses and
cannot be transferred to other persons.

The problem of defining the circle
of persons is exacerbated by the fact
that in this case we are talking not only
about spouses, but also about “partners.”
And this issue is also very acute in
terms of inheritance. The ECHR has
already established a relevant practice
with regard to registered partnerships.
Thus, there is now official information
that in January 2021, the first court
case against Ukraine was heard by the
ECHR, concerning the right of same-

sex couples to marry [18]. According to
M. V. Mendzul, given previous case law,
the ECHR may recognize the absence
of a violation due to the denial of the
right to marry and, at the same time, the
existence of such a violation from the
standpoint of the absence of any legal
framework for same-sex de facto unions
in Ukraine. In view of this, the researcher
is convinced that it is premature to
guarantee the right to marriage for
same-sex couples in Ukraine, but given
the evolution of moral and social views
and the practice of the ECHR, de facto
unions have the right to legal certainty
of their stable relationships in the form
of granting them the right to register
civil partnerships and conclude relevant
partnership agreements. [19, p. 273]

The most painful and difficult issue
that inevitably arises in the discussion
of LGBT rights is the right of same-
sex couples to have children. As the
experience of other countries shows,
the legalization of civil partnerships or
same-sex marriages does not always lead
to the granting of the right to adopt or
use reproductive technologies to have
children in same-sex marriages.

There is a widespread belief that
being raised in a same-sex family has
a negative impact on a child. In order to
find out if this is really the case, thorough
research has been conducted in the US
and Germany.

A large-scale study on this topic
was conducted by the State Institute
for Family Studies at the University

116

Yoearbook of Ukrainian law



IKsharytonovalQ®¥KsharytonovaYe

JHuman¥Biological

IHuman$EmbryoshinQVi tro}inkLe rms™S

of Bamberg in collaboration with the
Institute for Early Childhood Education
in Munich. Over a period of three years,
researchers surveyed representatives of
same-sex families — 1,059 parents and
123 children. In addition, interviews
were conducted with experts from
various fields: from lawyers and child
and family services workers to teachers,
educators, and doctors [20].
Researchers have concluded that
children raised in same-sex families
do not suffer any harm from their
parents. When it comes to competence
and parenting skills, same-sex parents
are in no way inferior to heterosexual
parents. As a rule, partners try to avoid
punishing their children and do not put
any psychological or physical pressure
on them. Researchers describe the family
atmosphere in same-sex families as
positive, characterized by openness and
the ability to talk about any topic. As
a rule, in same-sex families, parents go
through a difficult path to having a child or
adopting, and therefore such parenthood
is particularly conscious, deliberate,
and desired. Researchers at the Institute
for Family Studies in Bamberg have
concluded that children and adolescents
raised by same-sex parents generally
have a positive view of their families
and do not feel deprived of anything.
In addition, children describe mostly
positive reactions from their friends to
their family situation. However, some
children also expressed concerns about

possible negative reactions from other
people and discrimination.

As for Ukraine, the issue of
parenthood for same-sex couples is also
relevant and controversial. Using today’s
popular e-democracy tools, activists
registered petition No. 22/150424-ep,
which directly concerns the rights of
same-sex couples to raise children. The
petition was registered on July 18, 2022,
on the official website of the President of
Ukraine. The author of the appeal asks
to allow LGBT representatives to take
children from orphanages under their
care, justifying this initiative by the large
number of orphans deprived of parental
care and attention. The petition was not
supported because it did not receive the
required minimum number of votes.

As noted, Ukrainian family law
clearly stipulates that persons of the same
sex cannot be adoptive parents (Part
3 of Article 211 of the Family Code).
Similarly, same-sex couples have limited
rights to use reproductive technologies
involving surrogacy, which are only
permitted for married couples (husbands
and wives who meet the relevant medical
criteria) [21].

Accordingly, this part of the problem
also requires a legislative solution.

Another problematic issue is the
possibility of disposing of cryopreserved
biomaterials for further reproduction not
only by one of the spouses, but also by
other persons, in particular, the parents
of the deceased person.
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For example, there is a well-
known case concerning the disposal of
cryopreserved biomaterials for further
reproduction, according to which,
after the death of their son, the parents
began to demand grandchildren from
their daughter-in-law, and when she
refused, they wanted to take the genetic
material for themselves. In order to use
a surrogate mother in the future. In this
case, several legal and ethical issues
arise. Do the grandparents have the right
to dispose of their deceased son’s genetic
material? What about the rights of the
widow, whose biomaterial was also used
in the creation of embryos? Who will be
registered as the mother and father of the
child? (However, it should be noted that
the claim has already been formulated
as “recognizing the plaintiffs’ right to
be registered as the child’s parents,”
meaning that if the claim is upheld, the
biological mother will be deprived of her
rights to her own child [22].

When considering this issue, it
is impossible not to touch upon the
category of reproductive rights, since it
is within the scope of these rights that the
problem of disposing of cryopreserved
biomaterials for further reproduction is
resolved.

The basis for the legal regulation of
reproductive rights at the international
level is Article 16 of the UN Convention
on the Elimination of All Forms of
Discrimination against Women (1979),
which, in the context of equality between
men and women, stipulates that they have

“the same rights to decide freely on the
number and spacing of their children;
access to information, education, and
means to enable them to exercise this
right” [23]. In domestic legal doctrine,
reproductive rights are considered as
a set of universal human rights and
freedoms that ensure the realization
of the fundamental inalienable human
right to procreate, regardless of gender,
nationality, marital status, and health
status, including the right to reproductive
health care and the use of assisted
reproductive technologies [24, p. 150].
Reproductive rights, as a comprehensive
set of opportunities for an individual
aimed at ensuring the reproductive
function of a person to reproduce
their kind [25, p. 68], are classified in
Ukrainian civil law as personal non-
property rights of an individual that
ensure their natural existence (Article
281 of the Civil Code of Ukraine) [26, p.
99]. As noted in the literature, an integral
part of reproductive rights is the right to
reproductive choice as the recognition
of the right of every person to make free
and independent decisions about their
reproductive health, including the birth
of children, the timing of their birth, and
the intervals between births, including
the right to make decisions about
childbearing without discrimination,
threats, or violence [27, p. 118-119].
Therefore, the decision on the further
fate of cryopreserved biomaterials should
belong to the spouse (partner) who has
the relevant reproductive right. No one

118

Yoearbook of Ukrainian law



IKsharytonovalQ®¥KsharytonovaYe

JHuman¥Biological

IHuman$EmbryoshinQVi tro}inkLe rms™S

else has the right to decide on the birth
or non-birth of children using his or
her (spouse/partner’s) cryopreserved
biomaterial, especially with regard to
the subsequent determination of the
motherhood/fatherhood of a child born
through ART. The implementation of
reproductive rights aims to define the
limits of individual freedom, where
neither the state, nor society, nor anyone
else has the right to interfere [28, p. 122].

With regard to the period for the
use of cryopreserved biomaterial (no
sooner than one year after the opening
of the inheritance), the provisions of the
recommendations of the Ethics and Law
Committee of the European Society of
Human Reproduction and Embryology
(ESHRE), issued on August 21, 2006,
are taken as a basis, which contain the
following points: 1) consent to the use
of biomaterial after death must be given
in writing before cryopreservation or the
start of the ART (assisted reproductive
technology) cycle; 2) in the event of the
death of one spouse, the other spouse
must receive detailed advice on the use
of the frozen biomaterial of the deceased
husband/wife; 3) A minimum period of
one year must be established before
the biological material of the deceased
person can be used [29]. O. E. Kukharev
believes that this period should be six
months from the date of opening the
inheritance, as it corresponds to the
period established for its acceptance.
This, in turn, will make it possible
to avoid both the re-division of the

inheritance among the heirs, which would
occur if a child were born after a longer
period, and legal uncertainty regarding
the fate of the inherited property [30,
p. 50]. According to V. I. Chechersky,
the maximum period for the disposal
of these reproductive cells should not
exceed three years after the death of
the person and in any case not more
than five years from the time of their
cryopreservation. Thus, on the one hand,
the principle of legal certainty will be
ensured, in particular from the standpoint
of inheritance law, and on the other hand,
excessive storage of reproductive cells
will be prevented, which, even taking
into account technological advances, may
lose their characteristics with prolonged
storage [31, p. 36].

According to Belgian law, the
right to postmortem reproduction may
be exercised after the death of one of
the spouses if both partners gave their
consent during their lifetime. However,
reproductive technologies may only be
used six months to two years after the
death of one of the partners [32]. It is
also advisable to take into account the
practical recommendations provided
by the European Society of Human
Reproduction and Embryology,
according to which a person wishing to
undergo postmortem reproduction must,
during their lifetime, draw up a written
order specifying the period during which
postmortem reproduction will not be
possible (one calendar year after the
death of one of the partners) [33].
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There are heated discussions
between lawyers and notaries regarding
the formalization of such transfers of
biomaterials. First of all, it should be
noted that the right to use and dispose
of biological material posthumously
cannot be transferred to another person
by issuing a notarized power of attorney:
according to Article 248 of the Civil Code
of Ukraine, representation by power of
attorney ceases in the event of the death
of the person who issued the power of
attorney.

The rules governing postmortem
transplantology cannot be applied to
the issue of disposing of the biological
material of deceased persons, since,
according to the Law of Ukraine “On
the Use of Human Anatomical Materials
for Transplantation,” the scope of the law
does not extend to the transplantation of
gonads, reproductive cells, and living
embryos, and the removal of organs,
tissues, and cells in this regulatory act is
regulated exclusively for transplantation
and/or the manufacture of bioimplants
[8].

The draft Law of Ukraine “On the Use
of Assisted Reproductive Technologies
and Surrogate Motherhood,” registered
in the Verkhovna Rada of Ukraine under
No. 6475-2, contains a provision that
“2. In the event of death, declaration of
death, or declaration of incapacity of
a patient whose reproductive cells have
been cryopreserved, the further use of
such reproductive cells is prohibited, and
the storage of reproductive cells shall

be terminated with their subsequent
disposal, unless otherwise provided by
a notarized decision of such person.

3. In the event of the death or judicial
declaration of death of the patient,
spouse, or one of the spouses, the use
of cryopreserved embryos (embryo)
belonging to the patient, spouse or one
of the spouses is prohibited, and the
storage of embryos (embryo) shall be
terminated with its (their) subsequent
disposal, unless otherwise provided by
a notarized decision of such spouse (one
of the spouses)” [34].

Thus, we return to the need to revise
the concept of inheritance. The Civil
Code of Ukraine considers a will to
be a personal disposition of a natural
person in the event of their death.
Ukrainian legislation provides for the
possibility of bequeathing the rights and
obligations belonging to the testator at
the time of death. A will may also
stipulate certain non-property-related
actions. In particular, the Civil Code of
Ukraine provides an exhaustive list of
specific actions, including the disposal
of personal papers and the determination
of the place and form of the funeral
ceremony. That is all.

According to O. Danchenko and
Y. Levchuk, “a significant critical
factor preventing the Ukrainian notarial
community from certifying wills
disposing of gametes and embryos in
the event of a person’s death is the lack
of a mechanism for implementing and
executing such a will after the testator’s
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death due to the lack of a defined legal
status for reproductive cells and embryos.
Ukrainian lawmakers don’t recognize the
legal capacity of embryos, so they don’t
give them the status of legal entities.
Order No. 787 defines patients’ gametes,
reproductive tissues, and embryos as
“biological material of the patient(s).”
Therefore, it seems logical to assume
that reproductive cells and embryos
are objects of law, even though they
are not included in the list of objects of
civil rights defined in Article 177 of the
Civil Code (things, in particular money
and securities, other property, property
rights, results of work, services, results
of intellectual and creative activity,
information, as well as other tangible and
intangible assets). We take into account
that, first of all, gametes and embryos,
through the prism of the potential birth of
a future human being, should be granted
the status of objects of rights with special
properties at the legislative level in order
to enable the realization of the rights and
obligations of subjects of legal relations
in the provision of assisted reproductive
technology services [29].

On January 24, 2025, the Cabinet
of Ministers of Ukraine approved
the “Procedure for the collection,
cryopreservation, and storage of
reproductive cells of military personnel
and other persons in case of loss of
reproductive function while performing
duties related to the defense of the state,
protection of the Fatherland, and other
duties assigned to them in accordance

with the law” (hereinafter referred to as
Resolution No. 78). Resolution No. 78
applies not only to military personnel, but
also to rank-and-file and senior personnel
of the State Emergency Service, senior
personnel of the Special Operations
Department of the National Anti-
Corruption Bureau, rank-and-file and
senior personnel of the State Penitentiary
Service, police officers who are directly
involved in combat operations or
ensure the implementation of measures
related to national security and defense,
repelling and deterring armed aggression,
or perform their official duties in areas of
military (combat) operations [35].

In accordance with paragraph 12 of
Resolution No. 78, in the event of the
death or declaration of death by a court
in accordance with the established
procedure of a military serviceman,
enlisted personnel, officer, or police
officer whose reproductive cells are
stored, their storage shall be free of
charge for three years from the date of
death of such person or the declaration
of death by a court. After the expiration
of this period, the further storage of
such cells may be continued at the
expense of another person specified
in the will of the military personnel,
enlisted personnel, senior personnel,
or police officer regarding their own
reproductive cells, and in the absence
of a will, at the request of the spouse
or person with whom the deceased
(deceased) military personnel, rank
and file, senior officer, or police officer
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lived as a family but were not married
to each other.

As noted in the literature, the text
of this clause is inconsistent with the
provisions of Law of Ukraine No.
3496-1X of November 22, 2023,
“On Amendments to Certain Laws
of Ukraine Regarding the Right of
Military Personnel and Other Persons
to Biological Parenthood (Motherhood)”
[1], according to which, after the
expiration of this period, the further
storage of such cells may be continued
at the expense of another person specified
in the will of the person regarding their
own reproductive cells, which are stored
in accordance with the law, in the event
of their death or declaration of death
by a court, and does not contain any
instructions regarding the continuation of
storage at the request of the other spouse
or the person with whom the military
personnel lived as a family [36].

Given the supremacy of the law over
subordinate regulatory acts, the problems
of law enforcement are all too obvious.

With regard to the form of disposition
of one’s own biological material in
the event of death, the view should be
supported that the form of disposal of
one’s own biological material in the event
of death/declaration of a person deceased
in the form of a will is an unacceptable
and legally unjustified option for this
type of legal relationship, since a will
should transfer not the right of ownership
of the testator’s biomaterial, but the right
to dispose of it using ART. Such a right,

in accordance with Article 281 of the
Civil Code, belongs to personal non-
property rights and therefore cannot in
any way be included in the inheritance
(Article 1219 of the Civil Code) [36].

With regard to Article 281 of the
Civil Code, it should be noted that there
is Draft Law No. 10450 of January 30,
2024 “On Amendments to Article 281
of the Civil Code of Ukraine Regarding
the Preservation of the Gene Pool of
the Ukrainian People,” according to
which “in order to regulate the issue
of storing the reproductive cells of war
participants in the event of their death,
it is proposed to supplement Article 281
of the Civil Code of Ukraine with a new
part, which provides that a natural person
whose reproductive cells are stored in
accordance with the law, has the right to
dispose of them in the event of their death
or if they are declared dead or missing
by a court. Disposal, as well as the use
of assisted reproductive technologies
using the relevant reproductive cells,
shall be carried out in accordance with
the procedure and conditions established
by law” [37].

In addition, in accordance with
paragraph 7.2 of Section VII of
Order No. 787 of the Ministry of Health
of Ukraine dated September 9, 2013 [38],
the freezing and thawing procedure is
performed by an embryologist on the
basis of a standard application form
for the freezing and thawing of sperm,
oocytes, ovarian tissue or biological
material, embryos, and must be signed
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by those whose material has been
frozen. Therefore, in the absence of an
application-permission or agreement
with a healthcare institution, post-
mortem use of cryopreserved material
is impossible.

Thus, the issues surrounding the
right of individuals to use cryopreserved
biomaterial after the death of its owner
are quite acute, since currently, according
to Part 1 of Article 1219 of the Civil
Code of Ukraine, rights to reproductive
cells after a person’s death are not part
of the inheritance and therefore cannot
be transferred to other persons, including
relatives of the deceased.

In the context of legal regulation of
posthumous paternity, it is important
to analyze the case of Lanzmann v.
France, which was considered by the
European Court of Human Rights. The
case concerned the use of a deceased
husband’s sperm to inseminate his
wife after his death. The man died of
cancer, and his wife asked a French
medical institution to use frozen sperm
to conceive a child. However, the French
authorities refused because the deceased
had not given his written consent to
the use of his reproductive material.
The European Court of Human Rights
found that the refusal violated the right
to respect for private and family life,
guaranteed by Article 8 of the European
Convention on Human Rights. The Court
noted that decisions regarding the use of
a deceased person’s reproductive material
must be based on that person’s clear and

explicit wishes during their lifetime. The
court also emphasized that the national
authorities had failed to take into
account the principle of proportionality,
as they had not considered the possible
expression of the deceased’s will, which
could have been confirmed by prior
consent or medical evidence. This case
set an important precedent in the field
of post-mortem reproduction, pointing
to the need for clear legal regulation of
this issue. It emphasized the importance
of the deceased’s consent to the use of
their reproductive cells after death and
drew attention to the legal and ethical
challenges arising from the latest
reproductive technologies [39].

Based on the realities of current
legal regulation in this area, notaries
tend to believe that the right to dispose
of cryopreserved biomaterial should be
formalized in the form of a notarized
statement on the disposal of cryopreserved
gametes and embryos in the event of
death. The demand for certification of
such statements is constantly growing, so
notaries, at their own risk, practice this
method of regulating the issue of post-
mortem disposal of frozen biological
material.

Conclusions

In this context, it is necessary to
amend Book 6 of the Civil Code of
Ukraine, namely: Article 1217 “Types
of Inheritance” by adding biological
(reproductive) wills to other types
of wills; Article 1218 “Composition

PRTE)2026

123



Yearboak
ok rainianylaw

of Inheritance,” adding biological
materials with reproductive properties
(cryopreserved reproductive cells, in
vitro embryos) to the list of elements
of inheritance. Add Articles 1243—1
“Biological (reproductive) will,”

transferring the right to use and dispose
of biological and anatomical materials,
including those of a reproductive nature,
1243-2 “Term of use of reproductive
cells,” 1243-3 “Refusal to use
reproductive cells.”

providing for the possibility of

(1]

(2]

(3]
[4]
(3]
(6]
[7]
(8]
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PROBLEMS OF IMPROVING UKRAINIAN
LEGISLATION ON FOREIGN INVESTMENTS IN THE
CONTEXT OF ADAPTATION TO EU LAW

Abstract. The article examines the current state of Ukraine s investment legislation.
Particular attention is paid to a comparative legal analysis of Ukraines legislation on
foreign investments and EU law, in order to identify problems and propose solutions to
enhance the effective attraction of foreign investment to the economy of Ukraine during
the period of martial law and in the post-war period. It is argued that introducing Ukraine's
own mechanism for screening foreign direct investment (FDI) is critically important for
the sustainable functioning of the economy in wartime and post-war times, and is a logi-
cal step in view of the ongoing approximation of Ukrainian legislation to EU law. One of
the key components of state regulation of investment activity as a complex of organiza-
tional, economic and legal measures of the state aimed at the spread and intensification
of investment processes is a protectionist policy designed to safeguard the national invest-
ment market. Its main tools include raising import tariffs, taxing foreign investment, and
restricting the import of certain goods. A key element of state investment policy is a coher-
ent legal and regulatory framework. The conclusion is substantiated that Ukraine s eco-
nomic legislation, including investment law, requires systematic modernization. This will
ensure greater consistency and coherence in economic activity; lay the foundation for
a logical and consistent development of legislation governing economic relations, pro-
mote stability and mutual coherence of legal norms regulating the economy; align legisla-
tion with the current needs of the economic system, facilitate access to the necessary
regulatory materials for practitioners; achieve an optimal balance between state regula-
tion and market self-regulation; harmonize public and private interests in the economic
sphere; ensure uniformity of law-application (including judicial) practice; and reduce the
number of violations and economic disputes subject to judicial review.

Keywords: adaptation to EU law, foreign investment, screening, state regulation,
legal regulation of the economy.

Introduction the development of capital and organized

The Ukrainian economy, under
current conditions, requires an urgent and
systemic reform of economic legislation
based on a comprehensive approach. One
of the priority directions of this reform is
the approximation of Ukrainian legislation
in specific sectors and spheres to EU law,
the implementation of WTO agreements,

commodity markets (including the
establishment of an integrated center
for capital and commodity markets), the
digitalization of administrative services,
and the introduction of tax and customs
incentives for industrial parks and
investment funds, among other measures

[1].
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Analysis of recent research and
publications

The issues of legal regulation
of investment activity and the legal
regime of foreign investment have been
examined in the works of O. Vinnyk,
V. Kossak, M. Mykhailiv, H. Puzanova,
O. Semerak and other Ukrainian scholars.
However, the recent changes in Ukraine’s
legislation on foreign investment require
a deeper analysis, particularly in light
of the implementation of European
approaches to regulatory drafting, as well
as the need to enhance the effectiveness
of attracting foreign investment to
Ukraine’s economy during martial law
and in the post-war period.

The purpose of the article is to
assess the effectiveness of the norms
of investment legislation, identify
deficiencies in normative drafting and
law-application practice, and formulate
proposals aimed at more effectively
attracting foreign investment to Ukraine’s
economy.

Research results

The reform of investment legislation
1s of primary importance in view of the
prospects for the post-war recovery of
Ukraine’s economy and the search for
the necessary resources and sources of
financing.

At present, the core of Ukraine’s
investment legislation is formed by the
Laws of Ukraine of 18.09.1991 No.
1560-XI “On Investment Activity”,

of 19.03.1996 No. 93/96-VR “On the
Regime of Foreign Investment”, and
of 10.09.1991 No. 1540a-XI “On the
Protection of Foreign Investments
in Ukraine”. These acts have long
lost their relevance, no longer meet
current needs, and do not provide real
protection for foreign investment. Their
piecemeal updating does not solve the
problem.

The situation in the sphere of foreign
investment has not been improved by
the rather declarative Law of Ukraine
of 17.12.2020 No. 1116-IX “On State
Support of Investment Projects with
Significant Investments in Ukraine”
(the so-called “investment nanny”
law), nor by the Methodology for
calculating the amount of state support
for an investment project with significant
investments, approved by Resolution of
the Cabinet of Ministers of Ukraine No.
714 of 07.07.2021, or the Procedure
and Methodology for the assessment of
an investment project with significant
investments, approved by Resolution of
the Cabinet of Ministers of Ukraine No.
312 0f 12.03.2024. Initially, this law was
constructively criticized by practicing
lawyers [2], and later demonstrated its
practical inefficiency [3].

Another attempt to improve the
situation was the adoption of the Law of
Ukraine 0of 09.08.2023 No. 3311-IX “On
Amendments to Certain Legislative Acts
of Ukraine Regarding the Implementation
of Investment Projects with Significant
Investments”, which:
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a) introduced a new form of state
support for investors in the form of
partial compensation for the construction
costs of adjacent infrastructure facilities;

b) allowed investors to begin
implementing a project before concluding
a special investment agreement and
to make pre-project investments
(preparation of documentation, purchase
of land, etc.) in the amount of up to
25% of the total volume of significant
investments;

c) reduced the threshold for significant
investments from €20 million to €12
million and lowered the required number
of new jobs from 80 to 50 during the
implementation period of the investment
project, thereby expanding the potential
pool of investors;

d) established temporary
opportunities for finalizing, without
returning, the documents submitted
by the investor and the draft special
investment agreement (for no more than
two months).

The effectiveness of these innovations
remains insufficient and has not yet
demonstrated tangible progress in
attracting the foreign investment Ukraine
urgently needs.

This approach to the development
of domestic investment legislation —
under which only foreign investors are
granted various benefits, compensations,
and preferences — appears to us to be
fundamentally flawed, unpromising,
and discriminatory. There was already
a period in Ukraine’s history when

enterprises with foreign investment
enjoyed special tax privileges: newly
introduced taxes or amendments to
tax rules that worsened the position of
enterprises with foreign investment,
compared to the tax regime in effect at
the time of their establishment, were not
applied to them. In addition, newly created
enterprises with foreign investment could
be temporarily exempted from income
tax [4]. As a result, many such enterprises
operated as a kind of “internal offshore,”
helping domestic companies ease their
own tax burden.

Subsequently, the Law of Ukraine
of 17.02.2000 No. 1457-111 “On the
Elimination of Discrimination in
the Taxation of Business Entities
Created Using Property and Funds of
Domestic Origin” was adopted. This
act equalized the rights of enterprises
with foreign investment with those
of other enterprises and, in particular,
established a national taxation regime
for enterprises with foreign investment.
After heated political debates and several
decisions of the Constitutional Court
of Ukraine, the effect of this Law was
extended to all enterprises with foreign
investment, regardless of the time of their
establishment [5].

Therefore, the legislator should learn
from past mistakes. We believe that the
reform of investment legislation should
begin with the abolition of special
privileges (fiscal and administrative,
including the so-called “investment
nannies”) and with the introduction of
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non-discriminatory guarantees of equal
access — on open-market terms — for both
domestic and foreign companies, of all
forms of ownership, to all investment
projects and resources.

Foreign direct investment (FDI) —
long-term capital investments made by
non-resident companies in a country’s
economy — requires special attention from
the legislator, both in terms of attracting
such investment and providing its legal
safeguards. Direct foreign investment
is the most desirable form of capital
inflow for all developing economies, as
it enables the implementation of large-
scale projects. It also brings innovations,
advanced technologies, and modern
corporate management practices to the
host country [6].

Despite the complexity of economic
recovery, a significant inflow of foreign
direct investment is a necessary condition
for accelerating the country’s economic
development. Such investment should,
on the one hand, be immediately effective
and efficient and, on the other hand,
raise no doubts regarding its integrity
and reliability. This introduces another
important aspect of reforming investment
legislation — the security dimension —
linked to the legal guarantees of the
integrity of attracted investments.

For Ukraine, security considerations
are becoming increasingly significant.
Traditionally, governments focused
primarily on creating favorable conditions
for attracting foreign investors, viewing
FDI as a major opportunity to accelerate

national economic development. Over
time, however, the “side effects” of
broad openness to foreign investors
began to manifest themselves. On the
one hand, expectations regarding the
positive impact of foreign investment
on economic growth were not always
justified; on the other hand, negative
consequences became more frequent,
such as the loss of competitive
advantages by domestic companies and
increased potential for political pressure
on national governments.

As aresult, more and more countries
have introduced — and continue to
introduce — mechanisms aimed at
ensuring the integrity of investment
resources, protecting their economies
from potentially risky foreign investment,
and preventing its illegal or improper use
by foreign states [7].

In March 2019, the EU member
states decided to establish the EU
Investment Screening Mechanism,
which was introduced at the end of 2020
[8]. This mechanism sets out general
rules for investment screening while
allowing member states to determine
independently the specific features and
level of'its application [9]. With this tool,
all EU member states, together with the
European Commission, can examine
individual foreign direct investments,
enabling member states to make well-
informed decisions regarding such
screening. This should, on the one hand,
contribute to strengthening the security
of national economies of the EU member
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states and, on the other hand, enhance
the protection of the European Union’s
collective security as a whole [10].

Although the mechanism is formally
aimed at strengthening control over
foreign investment in general, its
primary (and openly acknowledged)
focus is on limiting the entry of Chinese
businesses into European technological
assets. Such measures have gained
additional relevance as a result of
Russia’s aggression against Ukraine, the
imposition of sanctions on the aggressor
state, and broader uncertainties in future
geopolitical developments, especially in
critical and strategic sectors — energy,
space, defense — where advanced
technologies are created and used, and
which largely determine a country’s
economic competitiveness.

The introduction of such mechanisms
within the EU, first, means that Ukraine,
as an EU candidate state, will also be
required to develop and implement
similar mechanisms in accordance
with EU requirements. Second, their
application in the EU will directly
benefit Ukraine, since the quality and
transparency of investments originating
from Europe will become clearer and
will directly impact Ukraine’s investment
environment in the future.

Therefore, the introduction of
Ukraine’s own screening mechanism
for foreign direct investment is critically
important for the stable functioning of the
economy during wartime and the post-
war period, and is also a predictable step

considering the ongoing approximation
of Ukrainian legislation to the EU acquis.
The European integration factor will
clearly be decisive in shaping Ukraine’s
approach to regulating the screening
of foreign direct investment, in line
with Regulation (EU) 2019/452 of the
European Parliament and of the Council
of 19 March 2019, which establishes the
framework for screening foreign direct
investment in the EU [11].

Screening of foreign direct investment
is a complex mechanism that should not
create an excessive regulatory burden for
foreign investors while, at the same time,
introducing a permit procedure for such
investments. It must also establish clear
criteria for the economic transactions
subject to screening, their characteristics
and threshold values, the powers of the
competent authority, and sanctions for
non-compliance with the requirements,
among other elements [12, pp. 75, 86].
Therefore, the definition of foreign
direct investment screening must be
comprehensive, must take into account
the requirements of national security and
public order in Ukraine — particularly in
wartime and the post-war period — and
must simultaneously align with the state’s
declared course toward the liberalization
of foreign direct investment. Ukraine
needs to find a balanced approach to the
introduction of FDI screening, taking
into account the experience of leading
global economies and partner states,
especially the provisions of Regulation
(EU) 2019/452, which is a logical step

132

Yoearbook of Ukrainian law



IRieznikovalVosUstymenkolVS¥ShcherbynaRVa

off Iinproving
(Ukrainiangltegislations

in the context of our country’s European
integration.

There are numerous other directives
and regulations to which Ukraine’s
domestic investment legislation must
be aligned, given the country’s chosen
European integration path. These
include: Council Directive 93/6/
EEC of 15 March 1993 on the capital
adequacy of investment firms and credit
institutions; Directive (EU) 2019/2034
of the European Parliament and of the
Council of 27 November 2019 on the
prudential supervision of investment
firms and amending Directives 2002/87/
EC, 2009/65/EC, 2011/61/EU, 2013/36/
EU, 2014/59/EU and 2014/65/EU;
Directive 2011/61/EU of the European
Parliament and of the Council of 8 June
2011 on alternative investment fund
managers and amending Directives
2003/41/EC and 2009/65/EC and
Regulations (EC) No 1060/2009 and
(EU) No 1095/2010; Directive 2009/65/
EC of the European Parliament and
of the Council of 13 July 2009 on the
coordination of laws, regulations and
administrative provisions relating to
undertakings for collective investment
in transferable securities (UCITS);
Commission Directive implementing
Directive 2009/65/EC as regards
organisational requirements, conflicts
of interest, conduct of business, risk
management and the content of the
agreement between the depositary and
the management company; Commission
Directive 2010/44/EU of 1 July 2010

implementing Directive 2009/65/EC
as regards certain provisions on fund
mergers, master — feeder structures and
notification procedures; Commission
Delegated Regulation (EU) 2019/819
of 2 January 2019 supplementing
Regulation (EU) No 346/2013 of the
European Parliament and of the Council
as regards conflicts of interest, social
impact measurement and information to
investors in the area of European social
entrepreneurship funds; and Commission
Delegated Regulation (EU) 2019/820 of
2 April 2019 supplementing Regulation
(EU) No 345/2013 as regards conflicts of
interest in the area of European venture
capital funds, among others.

At the same time, it is essential to
consider the challenges of wartime and
post-war economic recovery, Ukraine’s
proximity to an aggressive neighbor — the
Russian Federation — and the growing
need to strengthen national defence
capabilities based on domestic resources.

In the context of Ukraine’s inevitable
European integration, the creation of
effective compensation schemes that
would properly protect investors’ rights
and interests — mechanisms that have
long been used in EU member states —
also appears appropriate [13]. Directive
97/9/EC of the European Parliament
and of the Council of 3 March 1997 on
investor-compensation schemes requires
all member states to establish investor-
compensation systems that guarantee an
agreed minimum level of protection, at
least for certain categories of investors, in
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cases where an investment firm is unable
to meet its obligations to its clients.

It should be noted that there is no
single, generally accepted model for
organizing such schemes. Each EU
member state independently determines
their ownership structure, governance
model, and relationship with the
supervisory authority. Pursuant to
Article 2(1) of Directive 97/9/EC, each
member state must ensure that one or
more investor-compensation schemes
operate and are officially recognized
within its territory. With the exception
of the circumstances set out in the
second subparagraph of Article 2(1)
and in Article 5(3), no investment firm
authorized in that member state may
conduct investment business unless it is
a member of one of those schemes.

As for Ukraine, national investment
legislation does not yet provide for
any investor-compensation scheme.
Unfortunately, the protection of investors’
interests is currently limited to a single
mechanism: insurance against potential
risks that may arise in the investment
market, the financial services market,
and related sectors.

We note that the reform of investment
legislation is a task not only relevant for
the post-war period of reconstruction and
revitalization of the national economy,
but also an urgent necessity today, as
demonstrated by statistical indicators of
foreign investment inflows. In January —
May 2024, the net inflow of foreign
direct investment to Ukraine amounted

to USD 2.2 billion, of which USD 1.5
billion consisted of reinvested earnings.
For comparison, during the same period
in 2023, the inflow of foreign direct
investment amounted to USD 2.1 billion
[14].

According to data from the National
Bank of Ukraine, the stock of foreign
direct investment in Ukraine’s economy
(equity and debt instruments) as of 31
March 2024 totalled USD 55,786.6
million. Investment continues to be
directed primarily into already developed
sectors of economic activity. The largest
shares of FDI stock were concentrated
in industrial enterprises (38.9%) and in
entities engaged in wholesale and retail
trade and the repair of motor vehicles
and motorcycles (17.0%).

The main investor countries include
Cyprus (31.6%), the Netherlands
(20.8%), Switzerland (4.2%), the United
Kingdom (4.8%), Germany (4.3 %),
Austria (3.5%), Luxembourg (2.7 %),
and France (2.6%).

The National Economic Strategy
2030, adopted in 2021, identifies the
attraction of foreign direct investment
as one of its key priorities. The first stage
focuses on establishing competitive
conditions for business and investment, as
well as restoring trust in state institutions.
This, in turn, should enable Ukraine to
compete successfully for global capital
and attract investment necessary for
the modernization of economic sectors
[15]. Among the strategic benchmarks is
an increase in the net inflow of foreign
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direct investment to at least USD 15
billion per year starting in 2025.

Thus, under martial law, at a time
when the country is exhausting all critical
state budget reserves, the attraction of
additional foreign capital is a matter of
national survival.

The issue of the state’s influence on
the national economy in general, and
on investment activity in particular,
also deserves special attention. State
regulation of investment activity
comprises a set of organizational,
economic, and legal measures aimed at
expanding and stimulating investment
processes.

Economic theory identifies two key
conceptual approaches to the role of
the state in investment activity and its
involvement in the investment process.
Under the first approach, the state
actively participates in the investment
process, acting as a major investor. This
entails the concentration of capital,
the provision of material and technical
resources to investors, the management
of investment income distribution, and
other similar functions. This approach is
characteristic of centralized economies,
where the state assumes a significant role
in the planning and implementation of
investment projects.

The second approach emphasizes
maximum freedom for investors.
In this case, the state influences the
investment process exclusively through
macroeconomic instruments — such as
tax, credit, and depreciation policies —

and through incentive measures,
including subsidies and sanctions. This
approach is typical of market economies
that seek to minimise state intervention
in business activities [16, p. 57-62].

Global experience demonstrates that
a wide range of forms and instruments
of indirect state influence on investment
activity exists between these two
approaches. Such instruments include
lending, tax regulation, depreciation
policy, public leasing, licensing, quotas,
standardisation, antitrust regulation, and
others. These methods are implemented
through the relevant state institutions
which, although not direct participants
in market relations, ensure the formation
of a favourable investment climate.

One of the important components of
state regulation is protectionist policy
aimed at safeguarding the national
investment market. Its main instruments
include increasing customs tariffs on
imports, taxing foreign investments, and
restricting the import of certain goods.
Such a policy promotes the development
of domestic production, the export of
domestically produced goods, and the
attraction of foreign capital, while at
the same time hindering the outflow of
national capital.

In today’s globalized world, trends
in state regulation of investment
activity exhibit a certain duality. On
the one hand, the investment regime is
becoming increasingly liberalized, which
is reflected in the simplification of access
procedures to previously closed sectors,
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the elimination of monopolies, the
privatization of state-owned enterprises,
and the creation of special economic
zones offering tax and other incentives
to attract foreign capital. On the other
hand, the regulatory component is being
strengthened due to the need to protect
strategic sectors, national resources, and
national security.

Global challenges — such as financial
crises, food shocks, environmental
threats, and military and security risks —
also play a significant role. They compel
states to introduce new restrictions on
the participation of foreign investors
in certain sectors or to adopt stricter
procedures for evaluating and approving
investment projects. In countries with
transition economies and low investment
attractiveness, additional benefits for
foreign investors are introduced to
compensate for elevated business risks.

Legislative regulation is a key
element of state investment policy. An
effective legal framework governing the
rights, obligations, and guarantees of
investors is a decisive factor in attracting
capital. International experience
shows that countries with transition
economies are actively improving
their investment legislation in order to
create more favourable conditions for
foreign investment. Competition for
investment compels states to strengthen
their regulatory mechanisms by offering
additional incentives and guarantees to
foreign investors. Thus, modern foreign
investment policy is based on a balance

between liberalization and directive
regulation, enabling states to achieve
economic and social objectives while
maintaining investment attractiveness.

Reforming and substantively
modernizing investment legislation
is one of the highest priorities for the
modernization of economic (business)
legislation as a whole. The creation and
maintenance of an effective and viable
investment market is one of the key
prerequisites for fostering competition
in Ukraine’s real sector and for forming
a mature market economy — an objective
that must be preceded by the country’s
post-war recovery. The most sensitive
issue remains the safety and integrity of
investments, especially under martial
law.

Finally, it should be emphasized that
the reform of investment legislation as
a sub-branch of Ukraine’s economic
legislation, and its systematic
modernization, by no means implies
an increase in the number of special
laws regulating particular spheres of
economic life, specific types of economic
activity, or methods and instruments of
state influence on the national economy.
Even the most advanced legislative acts
modelled on the best European examples
cannot, by themselves, guarantee the
effectiveness of legal regulation of all
economic processes in Ukraine. The
effectiveness of such regulation depends
not so much on the number of legislative
acts as on their systematization — on
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bringing them into a coherent and
internally consistent system.

What is easier for an average
entrepreneur or investor — who typically
does not have a legal education: to
navigate hundreds of laws and hundreds
of thousands of subordinate acts in the
field of economic legislation (which are,
at the same time, poorly harmonized with
civil, tax, financial, accounting, banking,
insurance, and other legislation), or to
consult a single code that would provide
answers to all key questions concerning
the legal regulation of their activities?
The answer is obvious: the latter.

Conclusions
Economic legislation, including
investment legislation, requires

systematic updating and modernization.
Such modernization would ensure:
a higher level of orderliness in economic
activity; the foundation for the systematic,
consistent, and logical development of
legislation governing economic activity;
improved coherence and stability of
legal norms regulating relations in

the economic sphere; alignment of
legislation with the evolving needs of
the economy; simplification for law-
enforcement and regulatory authorities in
locating the necessary legal instruments;
an optimal balance between state
regulation and market self-regulation;
proper consideration and coordination
of public and private interests in the
economic sphere; greater uniformity
in relevant law-enforcement (including
judicial) practice; and a reduction in
the number of economic offences and
economic disputes subject to judicial
review, among other benefits.

The initial steps in this context should
include eliminating systemic flaws in
domestic normative drafting, updating
the methods and instruments of such
drafting in line with the principles of law-
making established in EU legislation,
and enshrining investment policy at the
legislative level as an integral component
of the state’s economic policy — one
that takes into account the wartime and
post-war challenges of the country’s
development.
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Abstract. The article examines the guarantees of professional activity and social pro-
tection of a journalist under the current legislation of Ukraine. Based on the analysis of
the content of the laws of Ukraine “On Information” and “On State Support for the Me-
dia, Guarantees of Professional Activity and Social Protection of Journalists”, a conclu-
sion was made about the need to improve the aforementioned laws in terms of guarantees
for the professional activity of journalists, and the Law of Ukraine “On State Support for
the Media, Guarantees of Professional Activity and Social Protection of Journalists” —
also in terms of social protection of journalists. Guarantees of a journalist's professional
activity are defined as a system of conditions and means provided for by regulatory legal
acts that ensure the full and unhindered exercise and fulfillment of professional rights and
obligations by a journalist. The guarantees of a journalist'’s professional activity, based
on the content of the Law of Ukraine *“ On State Support for the Media, Guarantees of
Professional Activity and Social Protection of a Journalist”, are proposed to be consid-
ered: the creation of conditions for the full and unhindered exercise and fulfillment by
a journalist of his professional rights and duties,; accreditation of a journalist; establish-
ment of the features of social protection and labor relations of journalists; liability for
encroachment on the life and health of a journalist, other actions against him. The fea-
tures of social protection for journalists, provided for by the norms of Section IV of the
Law of Ukraine *“ On State Support for the Media, Guarantees of Professional Activity
and Social Protection of Journalists”, include the establishment of features of such types
of social protection as pensions, benefits, and cash assistance.
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Statement of the problem has a number of features that significantly
The profession of a journalist is distinguish it from other professions,
extremely important and multifaceted, since it simultaneously combines
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a number of features inherent in several
professions at once. The profession of
a journalist is associated not only with
the specifics of professional activity, but
also with an increased risk to life and
health, especially in conditions of martial
law. Since the beginning of full-scale
Russian military aggression in Ukraine,
97 journalists have died [1].

The conditions and specifics
of journalistic activity necessitate
the establishment of guarantees of
professional activity, the features of
legal regulation of labor relations and
social protection of journalists at the
legislative level. These issues require
special comprehensive research at the
scientific level. The current legislation in
this area also remains imperfect, despite
the significant changes introduced by
the Law of Ukraine “On Media” dated
December 13, 2022 No. 2849-1X [2] .

The purpose of the article

The relevance of the chosen issues
determines the need to study the
guarantees of professional activity and
social protection of a journalist on the
basis of the updated legislation of Ukraine,
taking into account European standards
and foreign legislative experience.

Presentation of the main material
In paragraph ten of part one of article 1
of the Law of Ukraine “On State Support
of the Media, Guarantees of Professional
Activity and Social Protection of
Journalists” dated September 23, 1997

No. 540/97-VR, a journalist is defined as
“a creative employee of a subject in the
media sphere who professionally collects,
receives, creates, edits, distributes and
ensures the preparation of information
for the media” [3].

For comparison, it is worth citing the
definition of the concept of journalist
in Part 87 of Article 2 of the Law of
the Republic of Lithuania “On Public
Information” of July 2, 1996 No.
[-1418 (as amended by the Law of
July 11, 2006 No. X-752), according to
which a journalist is an individual who
professionally collects, prepares and
provides material to an entity preparing
public information and (or) a broadcaster
in accordance with a contract and (or) is
a member of a professional organization
of journalists [4].

It seems appropriate to supplement
the concept of a journalist in paragraph
ten of part one of Article 1 of the Law of
Ukraine “On State Support for the Media,
Guarantees of Professional Activity and
Social Protection of Journalists” with
a provision on the legal grounds for
a journalist to carry out professional
activities, namely, after the words
“information for the media” to indicate
“in accordance with an employment or
civil law contract and (or) is a member
of a professional or creative union of
journalists”.

Part one of Article 12 of the Law of
Ukraine “On State Support for the Media,
Guarantees of Professional Activity and
Social Protection of Journalists” provides
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for specific features and conditions of
journalistic activity. These include
the creative nature of such activity,
the intensity of intellectual work, its
unregulated duration; constant significant
moral and psychological stress and
tension, the performance of professional
duties in stressful situations; systematic
stay on business trips and trips, extreme
conditions for carrying out professional
activities associated with a risk to life
and health; the presence of objective
and subjective obstacles in obtaining
information; manifestations of moral and
psychological pressure, threats and direct
threatening actions against a journalist,
and some others.

In part one of Article 12 of the Law,
it is noted that the specific features and
conditions of journalistic activity are “the
grounds for applying separate and special
norms of social protection of journalists”.
However, the latter provision raises
objections from the point of view of
disregarding other norms — on guarantees
of a journalist’s professional activity and
the peculiarities of legal regulation of
labor relations with his participation.
In addition, Article 12 provides for
the specific features and conditions of
journalistic activity and does not refer
to the peculiarities of social protection
of journalists, as announced in the title
of this Article. In this regard, it seems
appropriate to name Article 12 of the
Law “Specific Features and Conditions
of Journalistic Activity”, which are
specified in this Article.

As for part three of this article, it
should be excluded from Article 12 of the
Law of Ukraine “On State Support for
the Media, Guarantees of Professional
Activity and Social Protection of
Journalists”. The norms on including
the length of service of a journalist in
state and municipal entities in the media
sphere in the length of service of a civil
servant, and the length of service of
a civil servant in the length of service
of a journalist in a state or municipal
entity in the media sphere do not concern
the specific features and conditions of
journalistic activity and the features of
social protection referred to in Article 12,
and therefore it is advisable to transfer
them to Article 18 of this Law.

The literature has drawn attention to
the legislative uncertainty of the category
of “guarantees of professional activities
of a journalist”. As O. I. Nitsevich
rightly notes, “although the title of the
Law contains the phrase “guarantees of
professional activities of a journalist”,
neither the definition itself nor their
content is provided. And even the
preamble states that “this Law defines
the legal, economic, organizational
principles of state support for the media
and social protection of journalists” [5,
p. 58].

In addition, the preamble to the Law of
Ukraine “On State Support for the Media,
Guarantees of Professional Activity and
Social Protection of Journalists” does not
mention the peculiarities of a journalist’s
labor relations, despite the title and
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content of Section IV “Organization
of Social Protection of Journalists and
Peculiarities of Labor Relations”. As
for the latter, they became the subject
of thorough research by N. G. Opara
in his dissertation on “Peculiarities of
Legal Regulation of Labor Relations of
Journalists”, defended in 2023 for the
degree of Doctor of Philosophy in the
specialty 081-Law [6].

As for the understanding of the
professional activity of a journalist,
it is necessary to pay attention to its
incomplete coincidence with the main
types of information activity provided for
in Article 9 of the Law of Ukraine “On
Information”. According to Part One of
this Article, the main types of information
activity are the creation, collection,
receipt, storage, use, dissemination,
protection and protection of information.
Journalists carry out the specified types
of activities, in addition to the protection
and protection of information, on
a professional basis, which is provided
for in the definition of the concept of
a journalist.

Despite the fact that the guarantees
of a journalist’s professional activity
are mentioned in the title of the Law of
Ukraine “On State Support for the Media,
Guarantees of Professional Activity and
Social Protection of a Journalist™, in
the current legislation of Ukraine, these
guarantees are enshrined in several
legislative acts.

First of all, it is necessary to
highlight the provisions of Art. 34 of

the Constitution of Ukraine, according
to which, according to the first part,
“everyone is guaranteed the right to
freedom of thought and speech, to free
expression of their views and beliefs”
[7]. According to the second part of
this article, everyone has the right to
freely collect, store, use and disseminate
information orally, in writing or in any
other way — at their choice. The indicated
constitutional norms are the basis of the
professional activity of journalists and
its main guarantee.

The activities of journalists are also
regulated by the Law of Ukraine “On
Information” dated October 2, 1992
No. 2657-XI1I (as amended by Law No.
2938- VI dated November 13, 2011). The
guarantees of the professional activities
of journalists include the prohibition
of censorship and the prohibition of
interference in the professional activities
of journalists, which is provided for by
the norms of Article 24 of this Law [8§].

The next article. 25 of the Law is
called “Guarantees of the activities of the
media and journalists”. It is obvious that
this article should enshrine guarantees of
the professional activities of journalists.
Instead, six parts of the said article
provide for the rights of a journalist. In
addition, part seven also mentions his
duties, “defined by this Law”, although
both in article. 25 and in other articles
there are no special norms on the duties
of a journalist.

A guarantee of journalists’ activities
should be considered their accreditation,
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which follows from the content of
paragraph one of part one of Article 26 of
the Law, according to which “in order to
create favorable conditions for journalists
to carry out their professional activities,
a subject of government authority may
carry out their accreditation” [8].

Accreditation and termination of
accreditation of journalists are carried out
in accordance with the Law of Ukraine
“On Administrative Procedure” dated
February 17, 2022 No. 2073-UX [9],
taking into account the features specified
in Article 26 of the Law of Ukraine “On
Information”.

Thus, from the content of the norms
of Section III “Activities of Journalists,
Media, and Their Employees” of the Law
of Ukraine “On Information” it follows
that from the legislator’s point of view, the
guarantees of a journalist’s professional
activity should be considered his rights
and accreditation. However, one can
only partially agree with this, since the
journalist’s rights themselves are not
guarantees of his professional activity.

It should be noted that special
norms on the rights and obligations of
a journalist are enshrined in Article 11!
of the Law of Ukraine “On State Support
for the Media, Guarantees of Professional
Activity and Social Protection of
Journalists™, which supplemented this
Law with the Law of Ukraine “On
Media”. Therefore, there is a duplication
of norms on the rights of a journalist in
two current laws — “On Information”
and “On State Support for the Media,

Guarantees of Professional Activity and
Social Protection of Journalists”. But in
the understanding of the first Law, the
rights of a journalist are for some reason
unreasonably recognized as guarantees
of his activity.

In addition, there is duplication of
certain rights of a journalist in Art. 25
of the Law of Ukraine “On Information”
and Art. 11' of the Law of Ukraine “On
State Support of the Media, Guarantees
of Professional Activity and Social
Protection of a Journalist”. Avoiding
duplication will allow unifying the
content of the norms of the specified
articles in terms of journalist rights
and enshrining the specified rights only
in Art. 11" of the Law of Ukraine “On
State Support of the Media, Guarantees
of Professional Activity and Social
Protection of a Journalist”. At the same
time, it is worth agreeing with the
proposal of N. G. Opara to name the
specified article “Professional Rights
and Obligations of a Journalist”.

As N. G. Opara rightly notes, the
professional activity of a journalist
consists in collecting, receiving, creating,
editing, distributing and ensuring the
preparation of information for the media
[6, p. 41].

Yes, indeed, the professional activity
of a journalist is associated with the
professional performance by him of the
specified types of activities, which are
specified in the definition of the concept
of a journalist in paragraph ten of part one
of Article 1 of the Law of Ukraine “On
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State Support for the Media, Guarantees
of Professional Activity and Social
Protection of Journalists”. At the same
time, in fact, the professional activity of
a journalist is manifested in the exercise
and fulfillment by him of specific
professional rights and obligations
during the collection, receipt, creation,
editing, dissemination and provision of
preparation of information for the media.

Therefore, if the professional activity
of a journalist is understood as the
fulfillment of his professional rights
and duties, then the guarantees of this
activity should be defined as a system
of conditions and means provided for by
regulatory legal acts that ensure the full
and unhindered exercise and fulfillment
of professional rights and duties by the
journalist.

Since the guarantees of a journalist’s
professional activity are enshrined
in a number of legislative acts, it
seems appropriate to exclude Article
25 “Guarantees of a journalist’s
activity” from the Law of Ukraine “On
Information”. The main legislative act in
this area should be the Law of Ukraine
“On State Support for the Media,
Guarantees of Professional Activity and
Social Protection of a Journalist™.

O. I. Nitsevych includes social
protection, accreditation as a tool
to facilitate their professional
activities, personal safety, prohibition
of interference and obstruction of
professional activities, protection of
sources and protection of collected

information, freedom of participation
in professional associations, etc. as
guarantees of a journalist’s professional
activities [5, p. 61].

The stated scientific position seems
to be somewhat debatable. Of the
above provisions, accreditation and
the prohibition of interference and
obstruction of professional activity
should be attributed to the guarantees of
a journalist’s professional activity. As for
the social protection of a journalist, in the
title and content of Law No. 540/97-VR
they are distinguished as separate legal
categories. The protection of sources
of collected information should be
attributed to the protection of the right
to information, provided for in Article 7
of the Law of Ukraine “On Information”.
If protection and defense are attributed
to the guarantees, then we should not
talk about the protection of sources and
the protection of collected information,
but about the protection and defense of
the life and health of a journalist and his
professional rights, which are exercised
in the manner prescribed by law.

In this regard, the guarantees of
a journalist’s professional activity
include the provisions on liability for
encroachments on the life and health of
a journalist, other actions against him,
enshrined in Article 17 of the Law of
Ukraine ““ On State Support of the Media,
Guarantees of Professional Activity and
Social Protection of a Journalist”.

Thus, the guarantees of a journalist’s
professional activity, based on the content
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of the Law of Ukraine ““ On State Support
for the Media, Guarantees of Professional
Activity and Social Protection of
Journalists”, should be considered to
be: creating conditions for the full and
unhindered exercise and fulfillment
by a journalist of his professional
rights and duties; accreditation of
a journalist; establishing the features of
social protection and labor relations of
journalists; liability for encroachment on
the life and health of a journalist, other
actions against him.

In Chapter IV The Law of Ukraine
“ On State Support for the Media,
Guarantees of Professional Activity and
Social Protection of Journalists” provides
for the specifics of social protection
and labor relations of journalists. The
specified section is called “Organization
of Social Protection and Peculiarities of
Labor Relations”, although this section
includes norms specifically on the
specifics of social protection and labor
relations of journalists. Organization
of social protection is a rather broad
category regulated by the norms of
a separate branch of law — social security
law. In addition, it is worth paying
attention to the fact that in Section IV
The Law only provides for measures
of state social protection of journalists,
which, probably, should be indicated in
this section. Nevertheless, the title of
Section IV , in our opinion, also needs
to be adjusted. Since the norms of this
section establish not the organization,
but the features of social protection of

journalists, it would be appropriate to
name Section IV of the Law of Ukraine
“ On State Support of the Media,
Guarantees of Professional Activity
and Social Protection of Journalists” as
“Features of Labor Relations and Social
Protection of Journalists”.

The norms of Section IV of this Law
provide for the peculiarities of the legal
regulation of labor relations of journalists
regarding labor protection, wages, the
procedure for sending journalists to
places of emergency events and the
conditions of their activities during these
trips , etc., which, as already noted, were
studied in detail in the dissertation of
N. G. Opara.

The features of social protection of
journalists are provided for in Articles
16 and 18 of the Law of Ukraine “On
State Support for the Media, Guarantees
of Professional Activity and Social
Protection of Journalists”. Along with
the general norm on pension provision
for journalists in accordance with the
Law of Ukraine “On Compulsory State
Pension Insurance” in Part One of Article
16 of the Law, the second part of this
article contains a special norm on the
appointment of an early retirement
pension to a journalist in the event of
injury, contusion, or mutilation received
while performing official duties in places
of emergency events.

Article 18 of the Law is called
“Other norms of social support and
protection of journalists,” which does
not correspond to the title of Section IV
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and the essence of the measures provided
for by this article. The norms of this
article are not “norms of social support
and protection of journalists”, since they
establish measures of social protection
of journalists, firstly, in the form of
benefits as a type of social protection
for additional living space, free travel by
city and suburban transport (except taxis)
, free use of housing, heating and lighting
(for journalists who live and work in
rural areas. In addition to benefits, part
six of Article 18 of the Law provides
for such a type of social protection
as the provision of cash assistance. It
is envisaged that a journalist will be
paid from the state budget a one-time
cash assistance in the amount of 50
subsistence minimums established by
law for able-bodied persons at the time of
payment of this amount, in the event of
injury (concussion, trauma or mutilation)
caused to a journalist while performing
his professional duties. The Resolution of
the Cabinet of Ministers of Ukraine dated
November 2, 2016 No. 776 approved the
Procedure for the Payment of One-Time
Cash Assistance in the Event of Death
(death) or injury (contusion, trauma
or mutilation) of a journalist while
performing his professional duties [10].

Conclusions

It seems appropriate to supplement
the definition of the concept of journalist
in paragraph ten of part one of Article 1
of the Law of Ukraine “On State Support
of the Media, Guarantees of Professional

Activity and Social Protection of
Journalists” with a provision on the
legal grounds for a journalist to carry
out professional activities.

It seems possible to define guarantees
of a journalist’s professional activity
as a system of conditions and means
provided for by regulatory and legal
acts that ensure the full and unhindered
exercise and fulfillment of professional
rights and obligations by a journalist.

The guarantees of a journalist’s
professional activity, based on the content
of the Law of Ukraine ““ On State Support
for the Media, Guarantees of Professional
Activity and Social Protection of
a Journalist”, should be considered to
be: creating conditions for the full and
unhindered exercise and fulfillment
by a journalist of his professional
rights and duties; accreditation of
a journalist; establishing the features of
social protection and labor relations of
journalists; liability for encroachment on
the life and health of a journalist, other
actions against him.

The specific features of social
protection for journalists, provided
for by the norms of Section IV of the
Law of Ukraine *“ On State Support for
the Media, Guarantees of Professional
Activity and Social Protection of
Journalists”, include the establishment
of the specific features of such types of
social protection as pensions, benefits,
and cash assistance.

An analysis of the content of the laws
of Ukraine “On Information” and “On
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State Support for the Media, Guarantees activity of journalists, and the Law of

of

Professional Activity and Social Ukraine “On State Support for the Media,

Protection of Journalists” indicates the Guarantees of Professional Activity and
need to improve the aforementioned laws  Social Protection of Journalists™ also in
in terms of guarantees for the professional terms of social protection of journalists.
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DECENT REMUNERATION FOR SCIENTIFIC
AND PEDAGOGICAL ACTIVITIES IS AN IMPORTANT
COMPONENT OF MOTIVATION FOR SCIENTIFIC
AND PEDAGOGICAL WORKERS

Abstract. The article examines the remuneration of scientific and pedagogical activi-
ties as an important component of the motivation of scientific and pedagogical workers.
The issues of motivation of scientific and pedagogical workers to work play an important
role both for the success of a separate educational institution and for the functioning of
the educational sphere as a whole. The national legislation, the views of scientists on the
legal regulation of the labor activity of scientific and pedagogical workers, and their re-
muneration are analyzed. It is established that the reform of the higher education system,
accompanied by the implementation of European standards, today also requires a review
of the labor relations of scientific and pedagogical workers, ensuring their decent work-
ing conditions, their remuneration, as well as social guarantees. Therefore, one of the
urgent issues in the educational sphere that needs to be resolved is remuneration, which
should be decent and fair and perform not only a reproducing, but also a stimulating func-
tion. Since the activities of scientific and pedagogical workers are highly intellectual and
socially significant, it is characterized by a large number of functional duties and tasks.
A conclusion was made on the need to adopt a decision to increase the level of salaries of
scientific and pedagogical workers to an economically justified level that would corre-
spond to their professional contribution and the constitutional principles of social justice.
Proper material support for educators is an investment in the long-term development of
the state and its intellectual potential. At the same time, the lack of timely measures to
increase salaries will contribute to the further outflow of highly qualified personnel out-
side the country, which will negatively affect the educational and scientific spheres, as
well as the overall level of competitiveness of the country. At the same time, this issue
should be resolved taking into account real financial capabilities, that is, the increase in
salaries will depend solely on the capabilities of the revenue part of the state and local
budgets of the country. It was noted that the priority task should be to restore the opera-

148 Yoearbook of Ukrainilam law



fVapnyarchuk}NA

fforgScientificfands
PedagogicalPACtiyitiestisganglmportan tes

tion of the Resolution of the Cabinet of Ministers of Ukraine “On the remuneration of
pedagogical, scientific and pedagogical and scientific workers of educational and scien-
tific institutions and organizations” No. 822 dated 10.07.2019.

Keywords: scientific-pedagogical activity, scientific-pedagogical worker, education-
al institution, motivation, encouragement, decent remuneration, social justice, state.

Problem statement

The level of development of any
country is determined primarily by the
state of higher education. This thesis
is also relevant for Ukraine, which has
been developing higher education under
its independence for over thirty years,
ensuring its compliance with international
standards and the requirements of
integration into the European educational
space. In this regard, the issue of
staffing in the higher education sector,
in particular the training of scientific
and pedagogical workers capable of
ensuring the formation of high-quality,
competitive human capital that will meet
the challenges of the modern economy,
is of particular importance. At the same
time, there is a shortage of qualified
personnel in the higher education sector,
due to the high rates of labor migration
to the member states of the European
Union. The elimination of this problem
is possible by legislatively providing
mechanisms for stimulating the training
of a new generation of specialists —
creative, adaptive to changes, capable
of implementing modern approaches in
their professional activities. Given the
strategic importance of the education
sector, it is necessary to provide its
employees with an appropriate level

of legal and social protection, which
involves effective regulatory and legal
regulation of their work activities and
financial support. The reform of the
higher education system, accompanied
by the implementation of European
standards, requires a review of labor
relations of scientific and pedagogical
employees, ensuring their decent
remuneration and social guarantees,
which, in turn, will contribute to the
attraction of young promising specialists
to the educational sector.

Status of development

The issues of remuneration within the
framework of labor law were the subject
of scientific research by such scientists
as M. Baru, N. Bolotina, V. Burak,
Yu. Burnyagina, N. Getmantseva,
K. Dovbysh, V. Zhernakov, T. Kolyada,
Yu. Marchenko, O. Protsevsky, Ya.
Simutina, A. Yushko, O. Yaroshenko, and
others, whose scientific works remain
relevant and of scientific significance to
this day. Regarding the legal regulation
of the labor activities of scientific and
pedagogical workers, the relevant
aspects were studied in the works
of such scientists as L. Amelicheva,
G. Barabash, G. Goncharova, O. Gots,
M. Zhdan, M. Inshyn, V. Kononenko,
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M. Klemparsky, T. Krasyuk,
O. Nazimko, M. Pyzhova, K. Popova-
Koryak, V. Prokopenko, G. Chanysheva,
G. Yakovleva, O. Yaroshenko, and others.

The purpose of the article is to
study an important component of the
motivation of scientific and pedagogical
workers — decent payment for their
scientific and pedagogical activities.

Presentation of the main material

The issues of motivating scientific
and pedagogical workers to work play
an important role both for the success
of a separate educational institution and
for the functioning of the educational
sphere as a whole. Personnel motivation
in general occupies one of the central
places in the management system of any
socio-economic object, acts as one of
the management functions along with
such as planning, organization, control
and decision-making [1, p. 423]; it is
a set of internal and external forces that
encourage a person to act and direct
him to achieve personal goals and the
goals of the organization [2, p. 374].
The purpose of motivating scientific
and pedagogical workers is to ensure
the quality of educational services,
the successful implementation of the
educational process. After all, employees
who are interested in the results of their
work are more active, have a higher
quality of scientific and educational
work, which positively affects the
success of the educational institution

in achieving its strategic development
goals [3, p. 204].

In the educational environment,
there are various ways to stimulate
and motivate work. For example, as
V. V. Kononenko states, “the system
of motivation for work of scientific
and pedagogical workers has its own
characteristics, which are determined
by the creative nature of work. For
a scientist, one of the decisive motives
and conditions of his activity is self-
esteem, recognition of his creative,
scientific achievements, but the primary
place in the system of intellectual,
creative and labor potential belongs to
wages, it becomes a stimulating means,
since it creates material interest, increases
the level of education and professional
skills, contributes to the concentration of
the scientific and pedagogical worker on
the labor process...” [4, p. 352]. At the
same time, the factor of remuneration
for labor as one of the material means of
motivation is effective if it performs not
only a reproducing, but also a stimulating
function. These are the subjects of the
Law of Ukraine “On Remuneration”,
which “determines the economic,
legal and organizational principles of
remuneration of employees who are in
employment relations, on the basis of an
employment contract with enterprises,
institutions, organizations of all forms of
ownership and management... as well as
with individual citizens and the sphere
of state and contractual regulation of
remuneration and is aimed at ensuring
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the reproductive and stimulating
functions of wages” [5]. In paragraph 2.2
of the motivational part of the Decision
in the case on the official interpretation
of the provisions of part two of Article
233 of the Labor Code of Ukraine dated
15.10.2013 No. 9-rp/2013, the highest
body of constitutional justice clarifies
these provisions: “remuneration for the
work performed by an employee is the
source of his existence and must ensure
a sufficient, decent standard of living for
him. This determines the obligation of
the state to create appropriate conditions
for the exercise by citizens of the right
to work, to optimize the balance of
interests of the parties to labor relations,
in particular, through state regulation of
remuneration; The state provides for
measures aimed at ensuring real wages,
i.e. monetary remuneration for work
performed as an equivalent of the cost
of consumer goods and services [6].

Therefore, in order to encourage
highly qualified employees to work in
educational institutions for many years,
it is necessary to provide them with
competitive wages. Material rewards
for high achievements in work should
exceed the amount of compensation for
educational and scientific activities to
stimulate employees to further realize
their own scientific and teaching potential
[7, p. 55].

Unfortunately, to this day, the
level of remuneration of scientific and
pedagogical workers does not meet the
criteria for a worthy and fair assessment

of the level of their education and
experience. As noted by T. Yu. Tonkonog,
despite the long-term reform of the
remuneration of employees of the
budgetary sector in Ukraine, the situation
with the remuneration of persons working
in organizations of healthcare, education,
science, culture, art, etc. remains critical.
Among the main shortcomings of
remuneration in budgetary sectors should
be mentioned: low rates and salaries of
employees of this sphere, insignificant
inter-position differentiation of their
salaries, inadequate evaluation of the
work of leading specialists, the existence
of 2 parallel remuneration systems.
The current socio-economic situation
is complicated by non-payment and
delay in the payment of salaries to these
employees. There is also a tendency for
the level of remuneration of employees
of budgetary sectors to lag behind the
level of remuneration of employees of
the non-budgetary sector of the economy,
which negatively affects the prestige of
the profession of a doctor, teacher, social,
cultural and educational worker, etc. All
this leads to the outflow of personnel
to other areas of economic activity
(and with the presence of appropriate
education), as well as to their aging
[8, p. 171]. And the widespread use
of supplements and allowances for the
sake of increasing low wages distorts
the already imperfect differentiation in
remuneration. Regulation of the above-
tariff part of wages in the absence of
systems for assessing the effectiveness
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and quality of work leads to bias,
ineffectiveness of incentives and, as
aresult, labor demotivation of employees
of the budgetary sector. To this should be
added the absence of a social package
in most budgetary institutions, while
most types of social benefits, which are
designed to make working conditions
more comfortable and attractive, are an
advantage of private sector organizations
[9, p. 229-230].

In turn, T. V. Krasyuk draws
attention to the unresolved issues of
paying scientific and pedagogical
workers remuneration for conscientious
and long-term work [10, p. 239]. And
this is a completely justified remark,
because a large number of scientific
and pedagogical workers work for many
years in one educational institution,
diligently and professionally perform
their work for the benefit of society, while
increasing the prestige of the educational
institution where they work, and yet
often the achievements of such workers
remain either completely unnoticed or
underestimated. At the same time, such
remuneration should be only if long-term
work in an educational institution has
yielded its specific results — numerous
publications, interactive materials
for classes, grants, participation in
international educational events,
preparation of talented students for
competitions, real knowledge of foreign
languages, etc. Since there are categories
of employees who are indifferent to their
work, without a desire for development,

improvement, and are not constantly
searching for new knowledge, teaching
methods and techniques, etc., such
a duration of work is not high-quality
and conscientious.

Therefore, one of the urgent issues in
the educational sphere that needs to be
resolved is remuneration, which should
be decent and fair and perform not only
a reproductive, but also a stimulating
function. Since the activities of scientific
and pedagogical workers are highly
intellectual and socially significant, they
are characterized by a large number of
functional duties and tasks. As Oksen
Lisovyi notes, all pedagogical workers
should have a decent level of remuneration
for their extremely difficult and
responsible activities. “As a citizen, not
a minister, [ will say that such low salaries
are a humiliation. We must proceed
from such a position as human dignity.
We must achieve decent remuneration.
If we want to educate a citizen, we
must make sure that the teacher also
feels like a decent person. Therefore,
remuneration is very important. Since
fair wages are an important component
of the transformation of the education
system. Decent working conditions,
a safe educational environment, and
a high-quality educational process are
our priorities in developing a system that
should be centered on people,” the head
of the Ministry of Education and Science
emphasized [11].

A sufficient level of salaries for
scientific and pedagogical workers
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should become the basis for preventing
social degradation and a condition for the
economic growth of our country. At the
same time, the real situation in Ukraine
is such that salaries do not motivate
employees in the educational sector and
provoke them to switch to other types of
activity and go abroad [12, p. 189]. For
example, a study of the motivation of
scientific and pedagogical workers at the
Vadym Hetman Kyiv National Economic
University showed that the highest level
of dissatisfaction with work was caused
by salaries, this was noted by 53.8% of
respondents [13].

What kind of remuneration for
scientific and pedagogical workers
should be considered decent? Thus,
V. I. Fridmanskaya, having summarized
various approaches to “decent
remuneration”, suggests considering it
from two aspects: 1) as a certain level
of remuneration for individual workers,
which ensures the normal reproduction
of the labor force and the possibility of
human development of the employee’s
family, is adequate to his labor efforts
and the acquired qualifications; 2) as an
appropriate remuneration system that
ensures compliance with the social and
labor rights of employees, is fair and is
carried out using modern achievements in
the organization of wages at enterprises
and institutions [14, p. 106].

The level of salaries of scientific
and pedagogical workers has been one
of the pressing issues of Ukrainian
education for many years. Although the

annual efforts of the state to improve
the situation with the remuneration of
scientific and pedagogical workers have
not yet achieved their goal. Today, the
war against the Russian aggressor has
added a number of new challenges —
a reduction in already insufficient
funding, brain drain. It would seem that
after the adoption of Resolution No. 822
“On the remuneration of pedagogical,
scientific and pedagogical and scientific
workers of educational and scientific
institutions and institutions™ [15] on July
10, 2019 by the Cabinet of Ministers of
Ukraine, aimed at implementing Part
2 of Article 61 of the Law of Ukraine
“On Education” dated September 5,
2017 No. 2145, which approved the
scheme of official salaries (salary
rates) of pedagogical and scientific
and pedagogical workers, the size of
official salaries, as well as additional
payments and allowances, the promised
decent salaries for educators should be
ensured. In particular, it was planned to
untie educators from the UTS. That is,
their salaries would be directly tied to
the subsistence minimum, and not to the
Ist tariff category. However, this never
happened. Today, the remuneration of
budget employees continues to be based
on the salary of an employee of the 1st
tariff category of the UTS, which remains
at the level of December 2024 (3195
UAH) [16]. And this needs to be changed,
because despite the difficult conditions of
martial law, pedagogical and scientific-
pedagogical workers lay the foundation
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for the intellectual, spiritual, physical
and cultural development of the younger
generation of Ukrainians. And first of all,
the Resolution of the Cabinet of Ministers
of Ukraine “On the Remuneration of
Pedagogical, Scientific-Pedagogical and
Scientific Workers of Educational and
Scientific Institutions and Institutions”
No. 822 of 10.07.2019 needs to be
restored. It is also advisable to provide
for a fixed amount of salary increase
(wage rate) for scientific and pedagogical
employees in the amount of 30%. It is
clear that this issue, in particular the
increase in salaries and other components
of the salary of employees in the budget
sector, should be resolved taking into
account real financial capabilities, that is,
the increase in wages will depend solely
on the capabilities of the revenue part of
the state and local budgets of the country.

Conclusions

Taking into account the above, it
is noted that the issues of motivating
scientific and pedagogical workers to
work play an important role both for
the success of a separate educational
institution and for the functioning of
the educational sphere as a whole. It is
established that the reform of the higher
education system, accompanied by the
implementation of European standards,

today also requires a review of labor
relations of scientific and pedagogical
workers, ensuring their decent working
conditions, their remuneration, as well as
social guarantees. It is noted that one of
the urgent issues in the educational sphere
that needs to be resolved is remuneration,
which should be decent and fair and
perform not only a reproducing, but
also a stimulating function. Since the
activities of scientific and pedagogical
workers are highly intellectual and
socially significant, it is characterized
by a large number of functional duties
and tasks. The conclusion is made on
the need to adopt a decision to increase
the level of salaries of scientific and
pedagogical workers to an economically
justified level that would correspond
to their professional contribution and
the constitutional principles of social
justice. Proper material support for
educators is an investment in the long-
term development of the state and its
intellectual potential. At the same time,
the lack of timely measures to increase
salaries will contribute to the further
outflow of highly qualified personnel
outside the country, which will negatively
affect the educational and scientific
spheres, as well as the overall level of
competitiveness of the country.

References

(1]

Stelmashenko, O. V. (2013, April 18-20). Marketing research of the system of motivation of

the enterprise personnel in the conditions of strategic management. Strategic directions of
the socio-economic development of the state in the conditions of globalization: collection of

154

Yoearbook of Ukrainian law



I e Sdlanifie anil
AVapnyarchukiNs BedagogicalWACtivitieshisganglmponstan tee

(2]
(3]

(4]

(3]

(6]

(7]

(8]

(9]

[10]

[11]

[12]

[13]

[14]

[15]

abstracts of the International Scientific-Practical Conference. (pp. 422—424). Khmelnytskyi:
Khmelnytskyi University of Management and Law.

Strus, R. V., & Koval, O. G. (2018). Optimization of enterprise management through
personnel motivation. Economy and Society, 17, 373-377.

Zlenko, A. M. (2010). The essence of labor motivation and its role in ensuring effective
management of labor resources. Economic Bulletin of the University, 2, 204-206.
Kononenko, V. A. (2013, May 27-28). Legal regulation of material incentives for scientific
and pedagogical workers in higher educational institutions of III-IV levels of accreditation.
Current problems of labor law and social security law: collection of abstracts of the
V International Scientific-Practical Conference. (pp. 351-357). Kharkiv: Law.

On remuneration: Law of Ukraine (1995, March). Retrieved from https://zakon.rada.gov.ua/
laws/show/108/95-%D0%B2 %D 1 %80#Text.

Decision of the Constitutional Court of Ukraine in the case on the constitutional appeal of
citizen Dzyoba Yuriy Volodymyrovych on the official interpretation of the provisions of part
two of Article 233 of the Labor Code of Ukraine (2013, Oktober, No. 9-rp/2013). Retrieved
from https://zakon.rada.gov.ua/laws/card/v009p710-13

Borzenko, O. (2022). Peculiarities of motivation and stimulation of pedagogical workers,
determined by the specifics of the work of foreign language teachers. Origins of pedagogical
skill, 30, 52-57.

Tonkonog, T. Yu. (2010). Peculiarities of the system of remuneration of employees of the
budget sector and directions of its improvement. Law and Security, 2(34), 170-175.
Development of the social and labor sphere of Ukraine: theory, practice, prospects. (2016).
In L. L. Petrova, & V. V. Blyznyuk (Eds.). Kyiv: State Institution “Institute of Economics and
Forecasting of the NAS of Ukraine”.

Krasyuk, T. V. (2012, October 5—6). Stimulation of the work of scientific and pedagogical
workers. Development of legislation on labor and social security: achievements and problems:
theses collection of abstracts of the IV International Scientific-Practical Conference. (pp.
233-239.). Kharkiv: Pravo.

They must go to decent wages — Lisovyi about teachers’ salaries. Retrieved from
https://vseosvita.ua/news/povynni-vyity-na-hidnu-oplatu-pratsi-lisovyi-pro-zarplatniu-
vchyteliv-88646.html

Ostapchuk, T., Biryuchenko, S., & Borovska, A. (2020). Motivation of scientific and
pedagogical employees of higher education institutions as a function of personnel
management. Social Economy, 1(60), 181-191.

Monitoring general report on the results of the sociological study “Quality of educational
activity at the Kyiv National 71 Economic University named after Vadym Hetman” (2021).
Institute of Sociological Research, KNEU. Kyiv. Retrieved from https://kneu.edu.ua/userfiles/
inst_sociology/Zagalnij zvD196t MonD196t dumok vikladach KNEU 2017 2021.pdf
Fridmanska, V. I. (2021). Constitutional aspects of decent remuneration. Scientific Bulletin of
the Uzhhorod National University. Series LAW, 63, 101-106.

On the remuneration of pedagogical, scientific-pedagogical and scientific workers of
educational and scientific institutions and institutions: Resolution of the Cabinet of Ministers

INB18Y,2(0:26 155



RYearboo kIS

offUkrainianglawg

of Ukraine (2019, July, No. 822). Retrieved from https://ips.ligazakon.net/document/
KP190822.

[16] Budget declaration for 2025-2027: Resolution of the Cabinet of Ministers of Ukraine
(2024, Juny, No. 751). Retrieved from https://zakon.rada.gov.ua/laws/show/751-2024-
%D0%BF#Text

Published: Uzhhorod National University Herald. Series: Law, 2025, 88(2), 121-126.

156 Yoearbook of Tlkrainion law



Anatolii P. Getman
Doctor of Law, Full Professor

Academician of the National Academy of Legal

Sciences of Ukraine

Rector of Yaroslav Mudryi National Law Univer-

sity
Kharkiv, Ukraine
https:/forcid.org/0000-0002-1987-2760

Olha O. Stativka
Candidate of Law

Assistant of the Department of Environmental

Law

Yaroslav Mudryi National Law University
Kharkiv, Ukraine
https:/forcid.org/0000-0002-1036-0523

Olha V. Pavlova
Candidate of Law

LEGAL MODERNIZATION OF NATIONAL SECURITY
COMPONENTS IN VIEW OF CHALLENGES TO THE
ECOLOGICAL STATE

The modern paradigm of the
ecological state is evolving in a world
where the need to integrate environmental
protection into the core functions of state
governance is increasingly recognized.
For Ukraine, a country facing significant
environmental challenges, this paradigm
shift is particularly important. The
concept of the ecological state envisages
a state in which environmental
considerations are integrated into
all aspects of governance, ensuring

economic and social development
within the framework of environmental
sustainability.

In recent years, Ukraine has
undergone significant transformations
in the processes of strategic planning
and decision-making in the areas of
sectoral policy, particularly in the field
of national security. Global changes
are increasingly influenced by the
recognition of environmental law and
legislation as important components
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of national security. Traditionally,
Ukraine’s national security has
focused primarily on military and
political threats. However, the growing
awareness of environmental risks such as
environmental pollution, climate change,
and depletion of natural resources has
led to a shift in the paradigm, where the
needs of environmental protection are
now considered an integral component
of national security.

It should be noted that modern state
policy in Ukraine’s national security
sphere is built on the principles of
comprehensiveness and multi-vector
nature. According to the provisions of the
Law of Ukraine “On National Security
of Ukraine”, the areas of state policy
in the sphere of national security and
defense are defined as military, foreign
policy, state, economic, information,
environmental security, security of
critical infrastructure, cybersecurity
of Ukraine, and others [1]. Ensuring
the effective socio-economic, political,
and social development of Ukrainian
statechood, in accordance with the
proclaimed principles of sustainable
development, is impossible without
integrating and coordinating all these
areas into a unified national security
paradigm for the state.

Ukraine’s path to becoming an
ecological state has been shaped by
its unique geopolitical, economic, and
environmental context. The country
has a rich natural heritage, including
vast woodlands, fertile agricultural

lands, and significant water resources.
However, decades of industrial activity,
agricultural production, and, more
recently, military conflicts have led
to severe environmental degradation,
which threatens the country’s ecological
security.

The concept of the ecological state
and its security function, which we
are studying in this section, will be
ineffective and purposeless without the
synergy of the interconnections between
ecological security and other national
security components, since, firstly, the
aggravation of ecological problems
has a direct impact on other national
security vectors (economic, social,
state, and military). For example, an
ecological disaster can exacerbate the
economic crisis of both a specific region
and the state as a whole, impact the
development of foreign policy, or even
reduce the state’s defense capability. In
this context, a shift to a more integrated
approach is reflected in the strengthening
of cooperation between the Ministry of
Environmental Protection and Natural
Resources of Ukraine and the Ministry of
Defense of Ukraine, whose interagency
cooperation is designed to align military
activities with environmental goals,
while ensuring that defense strategies do
not jeopardize the country’s ecological
integrity.

Secondly, a comprehensive approach
to the development and implementation
of state sectoral policies, strategic
planning and decision-making in the
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field of national security based on the
integration of environmental, primarily
public interests, into other areas of
national security is a requirement of
today and a powerful factor in ensuring
effective and efficient state environmental
policy, both anthropologically oriented to
ensuring the right of every person to an
environment safe for life and health, and
focused on protection from excessive
exploitation by humans of the natural
environment itself, its natural resources
and complexes.

Thus, the modern paradigm of
the ecological state concept offers
a comprehensive framework for
addressing Ukraine’s environmental
challenges and ensuring national
ecological security. By integrating
environmental considerations into
all aspects of governance, promoting
sustainable development, and increasing
resilience to environmental risks, Ukraine
can move towards a safer and more
sustainable future. However, realizing
this vision requires strong political
will, effective governance, and the
active participation of all stakeholders,
including government, civil society, and
the international community. The concept
of the ecological state, while ambitious,
presents an opportunity for Ukraine not
only to protect its natural environment
but also to build a more resilient and
prosperous society.

At the same time, the practical
implementation of these strategic changes
presents several challenges. Among them

are insufficient funding for environmental
initiatives, the complexity of integrating
environmental and security policies, and
the need to raise awareness and involve
the public in environmental governance.
Overcoming these challenges will
require strong political will, effective
law enforcement, and active participation
of civil society. In the context of the
aforementioned correlation between
environmental security and individual
areas of Ukraine’s national security, it is
worthwhile to identify the vectors of this
correlation through the lens of analyzing
Ukraine’s current legislation and trends
in the implementation of sectoral national
security policies.

The concept of the ecological
state emphasizes the integration of
environmental considerations into
all aspects of governance, ensuring
that economic, social, and political
activities are carried out in harmony with
environmental principles. In Ukraine,
failure to comply with the requirements
of modern environmental policy has
significant causal relationships and far-
reaching consequences.

One of the main reasons for the
inadequacy of modern environmental
policy in Ukraine is the legacy of
Soviet-era industrial practices. These
practices prioritized economic growth
over environmental protection, leading
to widespread pollution, deforestation,
and degradation of natural resources.
The continued use of outdated industrial
infrastructure and technologies
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exacerbates environmental degradation,
making it difficult for Ukraine to meet
modern environmental standards.

The consequences of failing to
implement modern environmental
policies are profound and multifaceted.
From an environmental perspective, the
degradation of natural resources poses
a significant threat to biodiversity,
reduces ecosystem services, and
contributes to climate change. These
environmental impacts, in turn, have
adverse social and economic effects. For
instance, the loss of fertile agricultural
land due to unsustainable agricultural
practices affects food security and rural
livelihoods; air and water pollution pose
serious risks to public health, increasing
the burden on health systems.

From the national security
perspective, failure to comply with
environmental policies increases
vulnerability. Environmental degradation
can lead to resource scarcity, which in
turn can fuel social unrest and conflict. In
Ukraine, where some regions are already
politically unstable, the added pressure
of environmental stress can exacerbate
community instability and increase the
risk of conflict.

Furthermore, non-compliance with
modern environmental policies hinders
Ukraine’s transition to a green economy,
which is crucial for achieving sustainable
development and enhancing the country’s
long-term economic prospects. Without
adhering to current environmental
standards, Ukraine risks forfeiting the

benefits of green technologies, renewable
energy, and sustainable agriculture,
which are key drivers of economic
growth in the 21st century [2].

Adaptation of Ukraine’s
environmental policy to international
standards and obligations is a crucial
step towards achieving sustainable
development and enhancing the country’s
environmental security. This process
involves aligning national policy with
global environmental norms, which is
increasingly driven by the need to address
pressing issues such as climate change,
biodiversity loss, and environmental
pollution.

Adaptation to international standards
also paves the way for economic growth
and improving Ukraine’s investment
attractiveness. The global transition
to a green economy creates demand
for environmentally friendly products
and services. By adopting international
environmental standards, Ukrainian
businesses can gain access to new
markets and entice foreign investors.
This not only stimulates economic
growth but also creates jobs in sectors
such as renewable energy, ecotourism,
and organic agriculture.

However, the adaptation process
is not devoid of challenges. Ukraine
faces serious obstacles, including the
need for significant investments in
infrastructure, technology, and capacity
building. The adaptation process also
requires comprehensive legal and
institutional reforms to ensure effective
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implementation and enforcement of
environmental policies.

The adaptation process also
involves fulfilling commitments under
international environmental agreements,
such as the Paris Agreement [3]. Ukraine
has committed to reducing greenhouse
gas emissions and increasing its
climate resilience. Achieving these
goals requires significant investments
in renewable energy, energy efficiency,
and sustainable land use practices. By
fulfilling its international commitments,
Ukraine not only contributes to achieving
global climate goals but also strengthens
its energy security and reduces its
dependence on fossil fuels.

Energy and environmental security.
The state environmental and energy
policies should integrate two independent
directions — the environmental direction,
which is aimed at the legal regulation
of relations regarding natural resource
conservation and reduction of harmful
emissions, and the energy direction
oriented towards ensuring the energy
needs of society without harming the
environment, while providing for the
sustainability of ecosystems [4].

Energy security is a key component
of the national, economic, and
environmental security of every state,
and its provision is a priority vector of
national policy [5]. Being a component of
the national security of Ukraine, energy
security in the current legislation context
is defined as protection of the national
interests in the field of ensuring access

to reliable, sustainable, affordable, and
modern energy sources in a technically
reliable, safe, economically efficient
and environmentally acceptable way
both in normal mode and under special
circumstances or in emergencies [6].

The Energy Security Strategy,
approved by the Resolution of the
Cabinet of Ministers of Ukraine dated
04.08.2021 No. 907-p. [6] and the
Energy Strategy of Ukraine for the period
until 2050, approved by the Resolution
of the Cabinet of Ministers of Ukraine
dated 21.04.2023 No. 373-p. [7] can be
considered the prevailing guidelines
for long-term strategic planning and
decision-making in the context of energy
and environmental security coherence,
since Ukraine’s concept of modern state
energy policy aims not only to ensure the
balance of economic and social, but also
environmental, dimensions of sustainable
development.

According to the Law of Ukraine “On
the Basic Principles (Strategy) of the
State Environmental Policy of Ukraine
for the Period Until 2030 dated February
28,2019, one of the fundamental vectors
of ensuring environmental safety is the
reduction of greenhouse gas and air-
pollutant emissions into the atmosphere,
as well as the discharge of pollutants into
water bodies, which can be achieved by
decarbonization of the energy sector,
active implementation of energy
saving technologies and raising energy
efficiency, increasing energy production
from renewable and alternative sources,
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implementing the best available low-
carbon, resource-saving production
technologies, and modern construction
technologies for heat and energy
conservation [8].

One of the dominant trends in the
modern energy market is the transition
to the use of renewable energy sources,
driven by both our country’s European
legal obligations and the current state
of the energy sector, which has been
significantly impacted by the full-
scale invasion and military operations
in Ukraine’s territory. In addition, the
creation of appropriate legal support
for the use of renewable energy sources
will not only reduce the concentration
of greenhouse gases in the atmosphere,
which will contribute to the stabilization
of the climate system and ensure
a sustainable, safe and smooth transition
to an environmentally friendly economy,
but will also lead to economic growth,
provide decentralized access to energy
and, undoubtedly, reduce the risk of
negative health consequences to which
the use of fossil fuels, traditional biomass,
etc. may lead [9, p. 164].

Thus, the idea of an environmentally
acceptable impact of energy production
on the environment is to minimize the
negative impact of energy activities
disturbing the ecological balance.
Achieving these goals effectively
involves utilizing a range of legal,
organizational, functional, economic,
financial, and scientific instruments
to integrate environmental protection
principles and ensure environmental

safety into Ukraine’s energy policy, as
well as the planning and implementation
of energy projects. In particular, this
concerns the introduction of the latest
innovative technologies that help
reduce emissions of pollutants into
the atmosphere, decrease the use of
traditional fuels, and switch to renewable
energy sources, as well as improve
energy production technologies to ensure
energy efficiency.

One of the strategic examples of
implementing the phenomenon of
a socio-ecological market economy
and a guidepost, on the one hand,
and a panacea between balancing
environmental interests and economic
growth, on the other, in civilized
countries of the world is the Green Deal
concept [10], which is a package of
legislative initiatives aimed to restructure
the economies of states on the basis
of sustainable ecologically balanced
development and stability for current
and future generations.

The leading role in transforming the
market economy into a green economy
is played by the state and its political
and legal institutions, which establish
the appropriate framework conditions
for the economic system of the available
model. This transition is accompanied by
updating of the regulatory framework,
strengthening of imperative (licensing
procedures, permitting mechanisms for
the natural resources use, tax conditions,
etc.) and dispositive (contractual
principles) methods of legal regulation
of social relations, which must be clearly
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defined, transparent, coordinated, devoid
of bureaucracy and corruption risks.

Promoting eco-technological
development is based on radical
innovations in the common practice
of implementing sectoral state
policies and carrying out economic
activities. Therefore, to avoid chaotic
and unsystematic integration of
environmental requirements into the
sphere of social production and ensure
its greening, the state that fulfills its
eco-security function should provide for
a synthesis of an environmental strategy
with other functional strategies.

According to foreign scientists, the
combination of innovation policies in this
area can be supported by three categories
of instruments: 1) instruments for
promoting technologies that contribute
to the acquisition of scientific and
applied knowledge (grants for research
and development, patent protection, tax
breaks); 2) instruments for stimulating
demand that encourage the formation
of new markets, e.g. through public
procurement, preferential tariffs, quotas,
etc.; 3) instruments that support the
functions of the innovation system,
for example, providing infrastructure,
promoting coordination between
stakeholders, and stimulating the
development of various organizational
solutions [11].

Building a socio-ecological market
economy that will function on the
principles of ensuring an elaborate
balance between economic progress,
social justice, and environmental
protection requires a state regulatory
policy, a legislative foundation, and
a paradigm shift in consumer attitudes
toward natural resources.

Thus, the concept of a social market
economy, which seeks to balance free
market principles with social welfare,
should also be reinterpreted in the
context of an ecological state. This
reinterpretation involves recognizing that
economic activity should be carried out
within the ecological limits of the planet,
and that the state has a responsibility to
ensure that economic activity does not
undermine ecological sustainability.

By aligning with global norms,
Ukraine can enhance its environmental
security, secure access to international
financing, and unlock new economic
opportunities. However, realizing these
prospects requires overcoming significant
challenges through effective governance,
investment in sustainable technologies,
and active public engagement. The
adaptation process is a crucial step
on Ukraine’s path to becoming an
ecologically sustainable state capable
of responding to the environmental
challenges of the 21st century.
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EVOLUTION OF THE PHENOMENON
OF ENVIRONMENTAL LEGISLATION REALISATION
UNDER THE INFLUENCE OF MODERN CHALLENGES
AND THREATS

Abstract. Ukraine is undergoing the most difficult period in its history: the Russian
armed aggression has affected all aspects of public life, forcing, among other things,
a reconsideration of the traditional approaches to law-making and law enforcement. The
article analyses the vectors of modernization of the implementation of environmental law
in the context of multidimensional existential challenges and threats, the main ones in
the article being the martial law, the process of Ukraine s European integration and cli-
mate change. The author examines the trends in the impact of each of these factors on
the current realization of environmental law, as well as their interaction. Climate change
is considered to be a factor that has a powerful impact not only on the development of
[ law realization in Ukraine, but also one that increasingly appeals to the ideas of ‘glob-
al environmental law’. The military operations that have been taking place on the terri-
tory of Ukraine for more than 10 years have caused and continue to cause large-scale
environmental damage and have a decisive impact on the implementation of environ-
mental legislation. The State is forced to temporarily suspend a number of environmen-
tally oriented programmes, simplify permitting procedures and remove legal barriers to
ensure the prompt extraction of strategic raw materials. Legislative mechanisms are of-
ten replaced by law enforcement or even administrative acts of local military administra-
tions. The key external stimulus for the development and implementation of environmen-
tal law in Ukraine is European integration, bringing it into line with the EU acquis. At
the same time, this process requires not only the formal implementation of European
norms, but also a certain rethinking: on the one hand, the integration of the values of
sustainable development, transparency and environmental justice at all levels of regula-
tion and public administration, and on the other hand, taking into account the chal-
lenges and threats facing our country. In summary, the author concludes that despite the
challenges and existential threats faced by Ukraine, the State has the potential to become
an example in combining environmental sustainability and legal modernization of envi-
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ronmental law in crisis conditions and ensuring new reliable mechanisms for their im-

plementation.

Key words: environmental legislation, Ukraine; challenges,; threats; law-making;
implementation of legal norms; sustainable development; ecological safety; climate
change,; martial law; European integration; adaptation to EU law).

Statement of the problem

The current transformation of
environmental legislation in Ukraine
is taking place in the context of
profound challenges caused by full-
scale war, climate change, growing
man-made risks and the need to fulfil
international, primarily European
integration, obligations in the field of
environmental protection. The problem
of implementing environmental law in
wartime is particularly relevant, as the
environment suffers irreparable damage
and the law enforcement system is often
unprepared for crisis situations.

At the same time, Ukraine’s strategic
course towards European integration and
the adaptation of national legislation
to the EU acquis creates an additional
vector for the transformation of the
environmental legal system. This
requires not only formal convergence
with European norms, but also the
practical implementation of European
environmental protection standards,
taking into account the current realities
in Ukraine.

Thus, a complex problem arises: how
to ensure the effective implementation
of Ukraine’s environmental legislation
in the context of current challenges
and threats and, at the same time, fulfil

European integration commitments
without losing legal sovereignty and
regulatory effectiveness.

The purpose of the article is to study
the evolution of the implementation of
environmental law norms in the context of
challenges and threats, primarily related
to martial law, European integration
processes and climate change, as well
as to identify key trends and directions
for improving the legal mechanism for
environmental protection in the new
conditions.

Multiple research methods were
used in the process of studying the
problem. The dialectical method made it
possible to consider the implementation
of environmental law norms as a dynamic
process that is constantly changing under
the influence of external and internal
factors, and to identify contradictions
between the norms and the realities of
their implementation. The Aistorical and
legal method made it possible to analyse
the development of the institution of
environmental law implementation from
a historical perspective, as well as to
identify key stages in the transformation
of environmental legal relations. The
comparative legal method was used to
identify common and different models
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of environmental law implementation
in Ukraine and other countries, as
well as the applicability of elements
of foreign experience to the Ukrainian
context. The systematic approach was
key to considering environmental law as
a holistic system of norms, institutions,
and implementation mechanisms. The
formal legal method has been useful
in analysing existing regulatory acts,
law enforcement practice, industry
terminology and identifying gaps,
contradictions and imperfections in
law enforcement mechanisms on this
basis. Finally, the method of legal
forecasting is used as the basis for
modelling potential directions for the
development of environmental law in the
context of climate change, martial law,
European integration and technological
progress, based on identifying prospects
for improving legislation and its
implementation.

Main results of the study

Environmental law, perhaps more
than any other field, depends in its
development and implementation not
only and not even primarily on purely
legal factors. To a large extent, both
law-making and law enforcement in
this field are influenced by economic,
environmental, moral, political and other
factors. In fact, contemporary scientific
discourse on the implementation of
environmental law is primarily based
on an interdisciplinary approach.
This approach allows us to consider

environmental law not only as a system of
norms regulating certain social relations,
but also as the result of the interaction of
knowledge from different fields. Thus,
ecology provides objective data on the
environment and its condition, which
is the natural basis for the formation of
legal norms and their implementation.
The economic factor is key in assessing
existing and desired mechanisms for
the distribution of natural resources,
which determines the possibilities for
implementing environmental norms
provided for by law, such as the ‘polluter
pays’ principle or the possibilities of
so-called ‘green financing’ or carbon
markets. The moral and ethical factor
forms the basis for the implementation of
the concept of sustainable development
in law, determines the advantages of
ecocentrism or anthropocentrism in
environmental legal regulation, and
forms the boundaries of nature-human
rights and other ethical principles of
human interaction with the environment.
Lastly, politics determines the priorities
of the environmental agenda and the
allocation of resources, and influences
decision-making mechanisms regarding
both the implementation and the
disregard or underestimation of existing
environmental standards (e.g., the
suspension or termination of funding
for certain existing environmental
programmes). In other words, politics
shapes perceptions of what constitutes
an ‘environmental problem’ in a given
context and how to solve it.
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The above gives an idea of the
general approach that should be applied
to the assessment of the phenomenon of
environmental law in any territorial and
temporal framework. This assessment
applies to both the sphere of law-making
and the sphere of law enforcement,
affecting their effectiveness and
efficiency.

However, in contemporary scientific
discourse, especially in the Ukrainian
context, the problem of implementing
environmental law norms is taking on
new, additional dimensions due to the
current challenges and threats facing our
country. Among them, three stand out in
terms of complexity, novelty and scale.
These are martial law (not only in its
formal introduction, but also in its impact
on natural processes in the context of
armed aggression against Ukraine and
related new trends in legal regulation).
The second important challenge for
Ukraine at war is the new stage in
the process of European integration.
The third decisive factor influencing
the development of environmental
legislation and its implementation is
climate change.

Let us consider the impact of these
three challenges on the development
and implementation of environmental
legislation. Let us start with climate
change, the legal significance of which
is not yet fully understood at all levels,
but which has a powerful impact on
the globalisation of environmental law,
as contemporary scientific discourse

increasingly refers to the ideas of ‘global
environmental law,” the development
of which is significantly influenced by
climate change on the planet.

Moving on to the specific impacts
of climate change on the development
of environmental legislation and its
implementation. Climate change in recent
decades has accelerated changes in the
hydrological regime, leading to droughts,
reduced river water levels and depletion
of groundwater [1]. This necessitates
the adaptation of water legislation, in
particular the revision of water use
regulations from this perspective, the
strengthening of irrigation control, and
the updating of requirements for the
protection of water bodies in regions
at risk of desertification (primarily in
southern Ukraine).

From the perspective of climate
risks, it is important to assess the current
requirements for environmental impact
assessment (EIA) in terms of ensuring
more complete integration of climate
criteria into EIA procedures. After all,
a significant number of construction
projects, infrastructure transformations,
and energy complex construction projects
have the potential to exacerbate or,
conversely, mitigate climate change. The
role of integrating climate criteria into
EIA procedures is one of the key issues in
modern environmental policy, especially
in the context of Ukraine’s European
integration, where the implementation
of climate commitments is of paramount
importance.
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For example, the obligation
to include information on climate
change, greenhouse gas emissions, the
carbon footprint of a project and its
adaptation to climate change in EIA
reports is contained in a number of
European legal and advisory acts [2].
A special European Handbook has been
adopted, which explains how to assess
risks within the framework of EIA
procedures and strategic environmental
assessment [3]. Various UN structures
are paying increasing attention to this
issue. For example, in 2019, the United
Nations Environment Programme
(UNEP) published a UN Guide for
Developing Countries and Countries
with Economies in Transition, which
includes recommendations on assessing
carbon footprint, climate vulnerability
and ecosystem risks [4].

The implementation of a significant
part of environmental rules in modern
conditions needs to be updated due to
the displacement of natural areas and
changes in temperature and humidity
as a result of climate change. This
primarily concerns regulations on the
protection of biodiversity, territories and
objects of the nature reserve fund, which
require a rethinking of approaches to the
conservation of species and ecosystems,
in particular taking into account the
migration of habitats.

Climate change requires a reduction
in greenhouse gas emissions and the
promotion of a low-carbon economy
[5]. This, in turn, requires the adoption/

improvement of incentive legislation
on renewable energy, energy efficiency,
green procurement, carbonisation,
emissions trading, etc. In this regard, the
adoption of the Law of Ukraine ‘On the
Fundamentals of State Climate Policy’
[6], which lays the foundation for the
development of the relevant legislative
framework, should be welcomed.

Ensuring effective implementation of
environmental standards in the context of
climate change necessitates strengthening
the role of environmental control in
agriculture and forestry. After all, the
intensification of agricultural production
that is taking place against this backdrop
can lead to soil degradation, water
pollution, and greenhouse gas emissions,
particularly methane [7]. Droughts and
temperature fluctuations increase the risk
of forest fires. There is a need to shift the
focus to preventive measures, changes in
logging rules, forest restoration, etc. [8].

Climate change is therefore a pressing
challenge for all of humanity, which is
becoming increasingly apparent today.
At the same time, the greatest existential
threat to modern Ukraine has been the
unprovoked Russian aggression against
our state and the military actions it has
caused, which have caused and continue
to cause large-scale environmental
damage and have a decisive impact on
the implementation of environmental
legislation.

The first question that arises in this
regard is: has Ukrainian environmental
law, which has been developed over 30
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years for peacetime and the creation of
conditions for sustainable development,
withstood the test of war? After
all, the implementation of its norms
required stable institutions, controlled
territory, access to information, public
participation, and guarantees of legal
protection. However, in the context of
war, these basic conditions are being
destroyed — and not only physically. The
state is forced to shift its focus to issues
of survival, security, and minimising
environmental damage. Unfortunately,
the war has caused a structural
deformation of environmental law
mechanisms, transforming it from
a system of prevention and avoidance
into a system of rapid response,
elimination of consequences, and
recording of environmental damage and
related crimes. In other words, priorities
have objectively shifted from ensuring
steady progress towards sustainable
development to environmental survival.
Of course, the path towards sustainable
development has officially remained the
main one, but in practice it has undergone
temporary deformation.

Under martial law, the state
was forced to reallocate resources,
temporarily suspend a number of
environmentally oriented programmes
and simplify regulations. National
security and defence in the context of
a brutal war are an objective priority
over environmental interests, which is
reflected, in particular, in the removal of
restrictions on the use of natural resources

in frontline regions and the weakening of
the licensing system in the field of natural
resource use. Thus, after the introduction
of martial law in Ukraine, the Law ‘On
Amendments to Certain Legislative
Acts of Ukraine Regarding Activities in
the Field of the Environment and Civil
Protection for the Period of Martial Law’
[9] was adopted, which, in particular,
provided for a certain simplification of
licensing procedures and the removal
of a number of legal barriers to the
operational provision of strategic raw
materials. Amendments to Article 15
of the Law of Ukraine ‘On the Legal
Regime of Martial Law’, in particular,
granted military administrations in the
relevant territory the authority to grant
permits for the use of subsoil resources
(except for oil and gas). For the period of
martial law, part five of Article 39 of the
Law of Ukraine ‘On the Animal World’
was suspended, which, in particular,
established a number of restrictions
and prohibitions for the period of wild
animal reproduction (from 1 April to 15
June): carrying out work and activities
that are a source of increased noise and
disturbance, carrying out all types of
logging in forest regeneration areas, in
nature reserve areas, etc. Amendments to
the Forest Code of Ukraine (in particular,
to Article 19) simplify certain procedures
for obtaining forest use permits.

Due to the need to respond quickly to
urgent needs (construction of protective
structures, re-profiling of production),
EIA and SEA are suspended or carried
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out formally. Thus, the Law of Ukraine
dated 12 May 2022 No. 2254-1X ‘On
Amendments to Certain Laws of
Ukraine Regarding Priority Measures
for Reforming the Field of Urban
Development’ provided for the abolition
of EIA programmes for restoration, in
particular programmes for the restoration
of regions and territories of territorial
communities [10], despite strong
resistance from public environmental
organisations [11].

In addition to environmental legal
norms that were amended or suspended
due to the war, some norms simply ceased
to operate at the level of law enforcement.
Certain legislative acts, which in
peacetime constituted the quintessence
of environmental law sources, effectively
ceased to operate without the adoption
of special legislative amendments in this
regard. An illustrative example in this
regard is the Law of Ukraine ‘On the
Zone of Environmental Emergency,’ the
provisions of which are largely in conflict
with the Law of Ukraine ‘On the Legal
Regime of Martial Law’ and therefore
are effectively inoperative [12].

There have been numerous cases
where temporary simplification of
licensing procedures for the use of natural
resources has been implemented not
through legislation, but through orders
issued by the Ministry of Environment
or decisions made by military
administrations. For example, orders
issued by the Ministry of Environment
established a simplified approval process

for special water use permits for critical
infrastructure enterprises. Decisions by
the military administrations of several
regions (Volyn, Zhytomyr, Rivne)
granted temporary permits for sanitary
logging without the involvement of
regulatory authorities, among many
others.

The effectiveness of law enforcement
1s significantly affected by the reduction
in the scope of control and monitoring:
due to hostilities, occupation or
destruction of environmental observation
points, stations and laboratories, state
authorities are losing the ability to carry
out regular environmental monitoring.
The activities of military administrations
have influenced the redistribution of the
functional load of public administration
bodies towards the centralisation
of management decisions [13] and
the transfer of certain powers in the
environmental sphere from civilian
bodies to newly created bodies adapted
to the conditions of war.

Due to the legal regime of martial
law, procedures for public access to
environmental information and judicial
protection, as well as public participation
in environmentally important decisions,
are being temporarily suspended. Thus,
due to martial law, public hearings on
projects that affect the environment are
being cancelled or postponed in many
regions. The facts about the destruction
of hydraulic structures, fires at oil depots
(for example, in the Chernihiv and
Sumy regions), and other emergencies
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are shrouded in secrecy or limited
information for security reasons and to
avoid panic.

To be fair, it should be noted that the
legal system is not inert in relation to new
challenges and threats associated with
martial law. Ukraine’s environmental
legislation demonstrates a certain ability
to adapt. For example, attempts are being
made to ‘fill’ legal gaps in the accounting
and calculation of environmental damage
caused by Russian armed aggression.
Already in the first year after the start
of the full-scale invasion, based on the
Procedure for Determining Damage and
Losses Caused to Ukraine as a Result
of Armed Aggression by the Russian
Federation, approved by the Resolution
of the Cabinet of Ministers of Ukraine
on 20 March 2022 [14], the Ministry of
Environmental Protection and Natural
Resources of Ukraine is updating the
methodologies for assessing damage and
losses caused to land, soil, atmospheric
air, water resources, internal sea waters
of Ukraine in the Azov and Black Seas,
subsoil, forest fund, nature reserve fund,
although, unfortunately, the results of
a SWOT analysis showed that these
methodologies do not provide an
objective assessment of environmental
damage and cannot serve as a reliable
basis for the recovery of reparations by
international courts, especially due to the
frequent lack of relevant data on the state
of the environment prior to the state of
war, systematic monitoring of violations
during military operations, and a lack

of specialists and laboratory equipment
[15].

At the same time, it is important
that international cooperation in the
field of recording, documenting and
assessing environmental damage is
being strengthened, foreign experts are
being involved, certain internationally
recognised methods are being used, and
foreign experience is being actively
studied. In addition, Ukraine is joining
in the development of the concept
of ‘ecocide’ as the fifth international
crime under the Rome Statute of the
ICC [16]. The role and directions of
public monitoring and control are
changing, with public participation in
the implementation of environmental law
sometimes even showing a tendency to
increase. The public is spontaneously
finding alternative channels of influence
on environmentally important decisions:
online petitions; proactive environmental
monitoring by volunteers and
journalists; involvement of international
environmental organisations and active
use of social media to draw attention to
environmental issues; implementation
of environmental migration measures
from dangerously polluted territories;
exposure and documentation of crimes
against the environment; recording the
consequences of explosions, chemical
spills, destruction of infrastructure, etc.,
initiating measures to respond to relevant
offences, etc. There are increasingly
frequent calls for a new dimension of
‘environmental patriotism’ [17].
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To sum up this part of our study,
we would like to note that war not
only destroys the environment, it also
challenges environmental law itself as
a system that developed in peacetime.
Adaptation to new realities requires
the creation of a legal regime in which
peaceful environmental standards would
be combined with emergency standards,
and the concept of environmental security
would become an integral part of national
security.

Another contemporary challenge in
the implementation of environmental
legislation is the European integration
vector.

Ukraine’s European integration
is a key external stimulus for
the modernisation of Ukraine’s
environmental legislation and its
alignment with the EU acquis. The
European approach to environmental
law, in particular, provides for:

* integration of environmental policy
into all sectors of social development
(industry, agriculture, transport, energy,
etc.),

* priority of preventive mechanisms
over punitive ones,

* public participation as an essential
element of the process of making
environmentally important decisions.

However, the war has significantly
changed the reality, and European
integration has taken on a new meaning.
On the one hand, martial law has become
an accelerator, and on the other, a barrier
to the fulfilment of European integration

commitments in the environmental
sphere.

On 25 June 2024, the first
Intergovernmental Conference between
Ukraine and the EU took place in
Luxembourg, which effectively marked
the start of negotiations on Ukraine’s
accession to the EU. It is envisaged that
the negotiations will be conducted in
35 thematic areas, for which separate
working (negotiating) groups created by
the Cabinet of Ministers of Ukraine will
be responsible on the Ukrainian side [18].
One of the most difficult and complex
areas within the process is covered by
Section 27, ‘Environment and Climate
Change’. This is due to both the volume
(over 200 European Union legislative
acts) and the cross-sectoral nature of this
area, which requires the involvement of
a wide range of stakeholders. The chapter
covers a wide range of issues: from waste
management, industrial pollution control
and chemical safety, climate change
prevention to civil protection issues [19].

Ukraine’s entry into the negotiation
process on European integration means
that environmental reforms cannot be
postponed even in wartime, as they are
integrated into the overall architecture
of accession. However, the war cannot
but affect the pace and priority of
implementation of the requirements.
At the same time, we can’t ignore the
fact that most EU legal acts don’t have
mechanisms that directly take into
account the impact of armed conflicts on
the environment. So, Ukraine is facing
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a tough task: to come up with hybrid
models for implementing EU legal
acts that would take into account the
current challenges and threats facing
our country. After all, it is well known
that not all of Ukraine’s environmental
legislation falls within the scope of
adaptation, but only that part of it for
which the need for harmonisation with
EU law is a determining factor. In
addition, there are areas of European
integration whose implementation
into Ukrainian legislation is extremely
specific in the current circumstances,
which naturally could not be taken
into account in the EU acquis. This,
in turn, gives rise to the need for so-
called ‘extraordinary law-making’,
i.e. the development of legislation
whose implementation is linked to the
requirements of martial law, as well as
amendments to existing environmental
legislation, which was developed for
peacetime conditions but needs to be
revised in order to adapt to current
circumstances.

This issue cannot be resolved by
Ukraine unilaterally, but will require
the initiation of a discussion within
the EU on the specifics of Ukraine’s
implementation of the requirements of
the EU acquis in wartime.

In this regard, it is proposed to
draw attention to the existence of
a mechanism already used by the
European Union to take into account the
conditions for adjusting the deadlines
for the implementation of legislative
adaptation requirements by some

candidate countries. This refers to the
mechanism of transitional measures for
the implementation of the EU acquis
in the field of the environment and
climate change. As far as we know, these
measures have been successfully used
by countries that have already joined
the EU [20]. The procedure for their
implementation involves submitting and
possibly granting requests to postpone
the alignment of certain provisions of
Ukraine’s environmental legislation with
EU law requirements.

European integration thus
remains a strategic guideline for the
development and implementation
of environmental law in Ukraine. At
the same time, it requires not only the
formal implementation of European
norms, but also a certain rethinking:
on the one hand, the integration of
the values of sustainable development,
transparency and environmental justice
at all levels of regulation and public
administration, and on the other hand,
taking into account the challenges and
threats facing our state.

Conclusions

To summarise the analysis carried
out in this article, we would like to
note that despite the challenges and
existential threats facing our country,
Ukraine has the potential to become an
example of combining environmental
sustainability and legal modernisation
of environmental law norms in crisis
conditions and ensuring new reliable
mechanisms for their implementation.
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CHORNOBYL DISASTER: SOCIO-ECOLOGICAL
LEGAL ISSUES: THE PAST AND PRESENT

Abstract. The article examines the legal nature of the socio-environmental rights of
persons affected by the Chornobyl nuclear disaster and identifies the principal legal prob-
lems relating to the substance, guarantees, and practical enforcement of those rights. The
authors analyze contemporary legislative and administrative attempts to restrict the scope
of rights of individuals affected by the Chornobyl disaster, as established by the Laws of
Ukraine On the Status and Social Protection of Persons Affected by the Chornobyl Disas-
ter and On the Legal Regime of Territories Subject to Radioactive Contamination as
a Result of the Chornobyl Disaster. The study identifies a significant accumulation of
outstanding state obligations towards these categories of persons, including arrears in
food provision entitlements, compensatory social benefits, additional remuneration for
work performed in radioactively contaminated territories, and pension supplements for
economically inactive pensioners, among other forms of social security support. It is em-
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phasized that, prior to the approval of a revised list of settlements classified as zones of
radioactive contamination resulting from the Chornobyl disaster, the competent authori-
ties must ensure the conduct of proper dosimetric assessment and certification of such
settlements on the basis of current and scientifically substantiated data. The article notes
that the establishment, under the Law of Ukraine On the State Budget of Ukraine for
2025, of different levels of the minimum wage, applied as a statutory reference for calcu-
lating court-awarded payments, is inconsistent with the Law of Ukraine On Remuneration
of Labor, which does not provide for multiple minimum wage levels, thereby creating
a normative conflict that requires legislative harmonization. The findings of this study
may serve as a basis for further legislative and policy initiatives in this field, contributing
to the consistent fulfillment by the State of its positive obligations to provide adequate
compensation for physical, moral, and financial harm suffered by persons affected by the
Chornobyl disaster. The authors conclude that current social legislation of Ukraine, while
proclaiming the social protection of persons affected by the Chornobyl disaster, has been

built on the principle of the exclusive responsibility of the State for the physical, moral,

and financial harm caused by the Chernobyl Nuclear Power Plant accident. Despite the
special constitutional and legal status of affected persons, which requires strict fulfillment
by the State of its obligations to compensate for physical, moral, and financial damage,

national legislation has not proven to be an effective mechanism for addressing the con-

sequences of the Chornobyl disaster in Ukraine. According to the authors, when approv-

ing a revised list of settlements designated as radioactively contaminated zones resulting
from the Chernobyl accident, it is essential to take into account expert assessments of the

radiological status of settlements based on contemporary results of nationwide dosimetric

certification, rather than relying on the expert assessments of 2011.

Keywords: persons affected by the Chornobyl disaster, social protection, radiation
safety, socio-environmental legal issues, radioactively contaminated zones, Chornobyl
Nuclear Power Plant disaster.

The Problem Statement

Chornobyl is within each of us...
This phrase strikes deeply and compels
reflection on the ideological, legal, socio-
psychological, and other consequences of
the disaster. The Chornobyl catastrophe
represents the largest man-made
ecological disaster of the past century,
affecting not only an entire nation but
also present-day Ukrainians as well as
future generations.

As bitter as it is to acknowledge, even
a catastrophe of planetary scale — such

as the Chornobyl Nuclear Power Plant
disaster — is usually recalled only on the
occasion of its annual anniversary. It is
therefore hardly surprising that few of us
are familiar with the sorrowful catalogue
of large-scale nuclear ‘experiments’
that befell the Ukrainian people, which
extend beyond the Chornobyl tragedy
alone. This devastating disaster is global
in scope; its effects can be felt across the
entire world. It is not solely a Ukrainian
problem — it represents a shared tragedy
for the citizens of the world.
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Chornobyl SociosEcological
Issues:AtheyPastfandyBresent;

The Aim of Research is to examine
the current state of the legal and socio-
environmental issues arising from the
Chornobyl disaster under conditions of
both peacetime and martial law.

Literature Review

The legal issues relating to the
provision of environmental, nuclear,
and radiation safety, as well as the
social protection of persons affected
by the Chornobyl disaster, have been
studied by the following scholars:
O. Yu. Kronda [2], A. O. Matviichuk [3],
Y. P. Pakholok [4], and others. The topic
has also been addressed repeatedly by the
authors of this publication: H. 1. Baliuk
[1, 5, 6], L. Yu. Maliuha [7, 8], and
T. H. Kovalchuk [1]. Despite the existence
of substantial research, contemporary
legal and socio-environmental challenges
in the implementation of the right to
radiation safety and social protection
of persons affected by the Chornobyl
disaster demonstrate the need for further
study as well as identification of effective
mechanisms to ensure these rights in
Ukraine.

Discussion

On the night of April 25-26, 1986,
the Chornobyl Nuclear Power Plant,
located near the village of Kopachi,
160 km to the north-east of Kyiv and
15km to the north-west of the town of
Chornobyl (Kyiv Region) [9], became
the site of the largest nuclear accident
in the world history. The disaster

entailed severe and long-term adverse
consequences for public health and the
natural environment. Almost forty years
have elapsed since that night; however,
even today it remains difficult to provide
a comprehensive assessment of the scale
and repercussions of the catastrophe.

The number of affected persons in
Ukraine alone exceeds three million.
The sight of abandoned homesteads,
where community life had flourished
until recently, was deeply distressing. An
unnatural silence prevailed...oppressive
and eerie...not even any birdsong could
be heard.

Despite the fact that large-scale
measures undertaken by ministries and
state agencies were initiated immediately
after 26 April 1986, the State Union-
Republican Program of Emergency
Measures for the Elimination of the
Consequences of the Accident at the
Chornobyl Nuclear Power Plant was
adopted only in April 1990. The total
amount of expenditure envisaged under
the Union budget was set at 11 billion
rubles.

In 1991, the Laws of the Ukrainian
Soviet Socialist Republic “On the
Status and Social Protection of Citizens
Affected by the Chornobyl Catastrophe”
[10] and “On the Legal Regime of the
Territory Contaminated by Radioactive
Fallout as a Result of the Chornobyl
Catastrophe” [9] were adopted. These
legislative acts were subsequently
amended and supplemented on
numerous occasions.
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Thirty-eight years have passed
since the occurrence of the world’s
largest man-made disaster. In addition,
almost twenty-five years have elapsed
since the early shutdown of the nuclear
power plant. Nevertheless, not all of
the measures originally envisaged have
been fully implemented. In particular,
the Law of Ukraine “On the Status and
Social Protection of Citizens Affected
by the Chornobyl Catastrophe”
has not been fully enforced. On the
contrary, persistent attempts were
observed to narrow the scope of the
rights of persons affected. Moreover,
the state owes these categories of
citizens a large amount of money for
food, compensation and additional
payments for working in radioactively
contaminated areas, etc.

In conclusion, it may be stated that
Chornobyl-related legislation, which was
founded on the principle of the State’s
exclusive liability for damage caused by
the accident at the Chornobyl Nuclear
Power Plant, despite its pronounced
humanitarian orientation, has not
proven to be an effective instrument for
overcoming the consequences of the
Chornobyl disaster — particularly in the
current context of Russia’s full-scale
invasion of Ukraine.

Therefore, irrespective of our desire,
we are compelled to listen to the “bells
of Chornobyl,” which have been ringing
even louder than ever. They speak with
the voice of those who continue to live
under its invisible shadow.

It should be emphasized that, with the
aim of preventing violations of the rights
of persons affected by the Chornobyl
disaster, the members of Parliament
from different political factions in 2023
registered a draft resolution entitled
“On Establishing a Moratorium on
Amendments to the List of Settlements
Classified as Zones of Radioactive
Contamination Resulting from the
Chornobyl Catastrophe” (No. 9472)
[12].

In justifying the need to adopt the
document, concerns were raised over
the fact that, on 22 June 2023, the draft
resolution of the Cabinet of Ministers
of Ukraine, entitled “On Approving the
List of Settlements Classified as Zones
of Radioactive Contamination Resulting
from the Chornobyl Catastrophe, and on
Repealing Certain Acts of the Cabinet of
Ministers of Ukraine”, was published
on the official website of the State
Agency of Ukraine for the Exclusion
Zone Management [13]. The document
substantially reduced the number of
listed settlements, including only 155
out of the 863 previously identified
across 12 regions. For example, most
settlements in the Zhytomyr Region were
omitted. The members of Parliament
emphasized that this reduction would
automatically narrow the category of
persons recognized as affected by the
Chornobyl Nuclear Power Plant accident
and result in the loss of social protection
for a significant number of affected
individuals.
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It should be noted that the
aforementioned draft resolution, as
indicated in the accompanying project
note, was prepared on the basis of expert
assessments derived from the dosimetric
registration of settlements classified as
zones of radioactive contamination,
which was conducted back in 2011. This
is despite the fact that the Law of Ukraine
“On the Legal Regime of the Territory
Contaminated by Radioactive Fallout as
a Result of the Chornobyl Catastrophe”
provides for such dosimetric registration
to be carried out annually.

An electronic petition (No.
41/005129-23ep), signed by 25,102
individuals [14], was submitted
expressing categorical opposition to the
adoption of the Cabinet of Ministers of
Ukraine resolution “On Approving the
List of Settlements Classified as Zones
of Radioactive Contamination Resulting

from the Chornobyl Catastrophe, and on
Repealing Certain Acts of the Cabinet
of Ministers of Ukraine”. The authors
of the petition argued that the adoption
of the resolution would have a negative
impact on public health or specific
population groups, and, consequently,
would undermine the protection of the
rights and interests of both business
entities and citizens. Moreover,
a reduction in the population’s income
was expected to have adverse effects
on the development of local businesses
and, as a result, to decrease the capacity
of territorial communities. It is widely
known that, from February 26 to March

31, 2024, Russia’s occupiers kept the
Chornobyl Nuclear Power Plant and the
Exclusion Zone under military control,
where they conducted extensive land
works, explosions, and maneuvers of
military equipment, causing the release
of a substantial quantity of radioactive
dust. Therefore, in preparing the draft
government resolution “On Approving
the List of Settlements Classified as Zones
of Radioactive Contamination Resulting
from the Chornobyl Catastrophe, and on
Repealing Certain Acts of the Cabinet of
Ministers of Ukraine”, a proper dosimetric
registration of the settlements classified
as zones of radioactive contamination as
0f 2023 should have been conducted, and
updated conclusions should have been
drawn on the basis of the data obtained.

At the same time, attention was drawn
to the report of ‘Eco Centre’, the state
specialized enterprise of the State Agency
for the Exclusion Zone Management
on the dynamics of radionuclide
contamination originating from
Chornobyl. The researchers, in particular,
indicate that the density of radioactive
1sotope contamination in the soil is not
expected to change significantly over the
next thousand years. A concerning factor
is the expansion of areas contaminated
with hazardous isotopes, specifically
americium-241. It is projected that by
2056 the area contaminated with this
isotope will have increased by almost
44.5% compared to 1986.

The report notes that, as a result
of the decay of plutonium isotopes,
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americium-241 accumulates in the
territory, leading to an increase in
the proportion of soil contamination
by highly aggressive alpha-emitting
radio nuclides. Consequently, all
consequences of the accident with
respect to contamination remain relevant.
This is why discussions highlighted that
the impact of the radioactive isotope
americium-241 on human health has
not yet been fully studied. In particular,
researchers indicate that the highly toxic
americium-241 is a source of significant
contamination and that its activity in the
environment will continue to increase
until 2057. Furthermore, the United
Nations Scientific Committee on the
Effects of Atomic Radiation has classified
it as one of the seven most hazardous
radio nuclides. Americium-241 is an
alpha emitter, the biological effect
of which is considerably higher than
the gamma and beta radiation of
cesium-137 and strontium-90 [15, p.
9]. Americium-241 is highly soluble in
water, which allows it to spread readily
through the soil and, via the root systems
of plants, accumulate in stems and
leaves, eventually entering the bodies
of animals and humans. This process
also leads to uncontrolled contamination
of surface and groundwater, thereby
polluting surrounding territories and
posing a substantial risk to the population
residing there. In the human body,
americium is deposited in bone tissue,
the liver, and the kidneys. Given the
long half-life of americium-241 (over

432 years) and the fact that its quantity
continues to increase over time, the issue
of protecting people from exposure to
this isotope in contaminated areas will
remain urgent for many centuries.

Furthermore, the authors of the
legislative initiative would emphasize
that the principle of the rule of law
operates in Ukraine, and therefore all
normative legal acts must be adopted
in accordance with, and comply with,
the Constitution of Ukraine. Human
beings, along with their life and health,
are recognized in Ukraine as the highest
social value (Article 3 of the Constitution
of Ukraine).

According to the Constitution of
Ukraine, the State has the obliged to
protect citizens from the consequences of
the Chornoby] catastrophe (Article 16 of
the Constitution of Ukraine and Article
1 of the Law of Ukraine “On the Status
and Social Protection of Citizens Affected
by the Chornobyl Catastrophe”). In
light of the foregoing, it was proposed
to urgently establish a moratorium on
amendments to the Cabinet of Ministers
of Ukraine resolution “On Approving the
List of Settlements Classified as Zones
of Radioactive Contamination Resulting
from the Chornobyl Catastrophe, and on
Repealing Certain Acts of the Cabinet of
Ministers of Ukraine”, in order to prevent
the unjustified narrowing of rights
(which have already been repeatedly
violated) and the deterioration of social
protection for persons affected by the
Chornobyl catastrophe. The systemic
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nature of violations of social rights
of citizens affected by the Chornobyl
catastrophe is evidenced by the large
number of cases filed in administrative
courts, as well as by the legal positions
adopted by the Constitutional Court
of Ukraine regarding the protection of
their rights, which include the following
substantiated conclusions:

— The Constitution and laws of
Ukraine recognize certain categories
of citizens as requiring additional
guarantees of social protection from
the State (first sentence of paragraph
14, item 5 of the reasoning section of
Decision No. 8-rp/2005 of 11 October
2005);

— Citizens of Ukraine affected
by the Chornobyl catastrophe require
additional guarantees of social protection
(Decisions No. 6-1/2018 of 17 July 2018
and No. 1-r(I1)/2021 of 7 April 2021);

— Any restriction or cancellation
of specific benefits, compensations, or
their guarantees, without providing an
equivalent replacement or compensation,
is unacceptable (Decision No. 6-1/2018
of 17 July 2018);

— The State is obliged to justify
any changes to legislative regulation,
particularly regarding the scope of
benefits, compensations, and guarantees
for persons affected by the Chornobyl
catastrophe (Decisions No. 6-1/2018 of
17 July 2018 and No. 1-r(I)/2021 of 7
April 2021) [16].

Therefore, the constitutional and
legal status of citizens affected by the

Chornoby] catastrophe is determined by
the specific nature of its consequences,
the mitigation of which requires the
State’s strict fulfillment of its obligations
to compensate for physical, moral, and
material losses. While the State may
amend legislative regulation in the field
of social protection for persons affected
by the Chornobyl catastrophe, any such
changes must not impose restrictions that
undermine the essence of their individual
rights, and the established level of social
protection must be maintained.

It is becoming increasingly
apparent that the State is neglecting
the consequences of Chornobyl.
Likewise, residents of the second and
third contamination zones are losing
awareness of the invisible danger that
still exists and has not disappeared.
The State fails to fulfill its obligations
to affected persons as provided by the
relevant laws — whether in matters
of gas supply and water provision,
healthcare (including for children),
or housing construction for resettled
persons. For example, in most villages
of the Ivankiv District of Kyiv Region,
heating is still primarily provided by
radioactive firewood, which is unsafe to
use. Purchasing coal is unaffordable for
most people. Although the State allocates
subsidies for coal and financial assistance
for firewood to preferential categories
of the population without access to gas
and/or electricity, the amount is limited
to UAH 13,600 per year [17]. There
is no financial possibility for citizens
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to purchase food, as the amount of the
monthly cash compensation for food
for citizens classified in the first and
second categories of persons affected
by the Chornobyl catastrophe in 2024
ranged from UAH 8.80 to UAH 18 per
day, depending on the region of residence
and category, i.e., from UAH 239.50 to
UAH 589 per month. In contrast, citizens
working in the exclusion zone receive
a monthly supplement of UAH 2,361
[18], while since 2015, supplements for
citizens working in areas of radioactive
contamination and in the zones of
unconditional (mandatory) resettlement
have been completely discontinued [19].

In our view, it is necessary either to
repeal the aforementioned provisions
of the law or to increase the payments
to meet actual needs. Although we
recognize that, in the context of the full-
scale Russian invasion, this is unlikely
to be feasible.

A striking example of the violation
of citizens’ rights is the cancellation of
pension supplements for non-working
pensioners through the adoption in
December 2014 of the Law of Ukraine
“On Amendments and on Recognizing
Certain Legislative Acts of Ukraine as
Invalid” No. 76-VII [19], which excluded
Articles 31, 37, 39, and 45 of the Law
of Ukraine “On the Status and Social
Protection of Citizens Affected by the
Chornobyl Catastrophe”. In particular,
Article 39, in effect until 1 January
2015, provided that citizens working
in areas of radioactive contamination

received supplements in varying amounts
depending on the territory, ranging from
one to three minimum wages. Pensions
for non-working pensioners residing in
these areas, as well as scholarships for
students studying there were increased in
the amounts specified above. As a result,
from 1 January 2015, the abovementioned
payments were abolished.

In 2018, the Constitutional Court
of Ukraine restored the provisions of
Article 39 of Law No. 796-X11, while the
provisions of subparagraph 7, paragraph
4, Section I of the Law of Ukraine “On
Amendments and on Recognizing Certain
Legislative Acts of Ukraine as Invalid”
were declared unconstitutional and
ceased to have effect from the date of the
Court’s ruling. It should be emphasized
that, in this decision, the Constitutional
Court once again established that the
restriction or cancellation of benefits,
compensations, and guarantees provided
under the Law of Ukraine “On the
Status and Social Protection of Citizens
Affected by the Chornobyl Catastrophe”
constitutes, in effect, a refusal by the
State to fulfill its obligations as provided
under Article 16 of the Constitution of
Ukraine. Accordingly, some citizens
were compelled to apply to the courts to
restore their rights, which then reinstated
the supplements ranging from one to
three minimum wages, depending on
the radioactive contamination zone in
which the individual resided. Some
courts calculated these supplements
based on the subsistence minimum,
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which is significantly lower than the
statutory minimum wage, although in
March 2020, the Grand Chamber of the
Supreme Court adopted precedent-setting
case No. 240/4937/18 on this issue,
establishing that the supplement should
be calculated based on the minimum
wage. These supplements are paid only
to pensioners who applied to the court.
However, not all pensioners living in
radiation-contaminated areas did so and,
as a result, currently receive pensions
without any supplements provided under
the aforementioned law.

Furthermore, a new problem has
emerged following the adoption of the
Law of Ukraine “On the State Budget
of Ukraine for 2025 [20], which
establishes a statutory minimum monthly
wage of UAH 8,000 from 1 January 2025.
However, the minimum wage amount
applied as the basis for calculating
payments under court decisions is set
at the subsistence minimum specified
in paragraph nine of Article 7 of this
Law, i.e., UAH 1,600. It should be
emphasized that the Law of Ukraine
“On Remuneration of Labor” does
not provide for multiple levels of the
minimum wage, and accordingly, does
not envisage different minimum wage
amounts to be applied as calculation
bases. Article 45 of the aforementioned
Law stipulates that, in 2025, during the
period of martial law in Ukraine, the
supplement for non-working pensioners
who permanently reside in the zones of
unconditional (mandatory) resettlement

and guaranteed voluntary resettlement
shall be granted provided that such
persons lived or worked in the zone of
unconditional (mandatory) resettlement
or in the zone of guaranteed voluntary
resettlement as of 26 April 1986, or
during the period from 26 April 1986 to
1 January 1993, and have thereby been
granted the status of a person affected by
the Chornobyl catastrophe.

Thus, Article 8 of the Law of
Ukraine “On the State Budget of
Ukraine for 2025”, in the provision
where it establishes a reduced wage
amount for persons residing in
radioactively contaminated territories,
contradicts the provisions of Articles
8, 16, 22, and 43 of the Constitution
of Ukraine and effectively cancels
or restricts the rights of these
persons to benefits, compensations,
and guarantees without providing
equivalent replacement, which would
indicate a deviation by the State from
its constitutional obligations.

Furthermore, it is necessary to
prioritize the economic development of
these areas. This concerns the ongoing
degradation of the affected territories. Of
the 50,000 hectares of arable land, only
10,000 hectares in the Ivankiv District
are currently cultivated, while 40,000
hectares are considered ‘contaminated’.
This highlights the need, in particular,
for the construction of new enterprises
in these areas; however, Articles 16
and 18 of the Law of Ukraine “On the
Legal Regime of Territories Affected by
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Radioactive Contamination Resulting
from the Chornobyl Catastrophe” [11]
prohibit the reconstruction of old and
the construction of new enterprises. Such
legal provisions, which were relevant
and justified nearly four decades ago,
in recent years have hindered socio-
economic development in many
districts of Kyiv, Zhytomyr, Rivne, and
Volyn regions. Investment inflows are
constrained, while unemployment and
crime continue to rise.

Equally challenging are the issues
related to ensuring environmental, and
in particular, radiological safety. As is
known, within the 30-km zone around
the Chornobyl Nuclear Power Plant,
a so-called closed facility was established
at the time — a repository for irradiated,
though now completely dismantled and
looted, equipment on the outskirts of the
non-existent village of Rozsokha in the
Chornobyl District. This equipment was
used for the liquidation of consequences
of the 20th-century catastrophe’ directly
at the industrial site of the NPP. Between
May and August, 1986, radiation levels
near the explosion-damaged ‘nuclear
bomb’ site, where tanks, excavators, and
bulldozers were operating, reached 5-30
roentgens per hour. Above the remains of
the central hall of Reactor Unit 4, where
the roof of the ‘sarcophagus’ was being
constructed under deadly conditions, the
levels reached up to 1,000 roentgens.
Hundreds of armored personnel carriers,
tank tractors, military trucks, truck-
mounted cranes, helicopters, and other

types of equipment that could no longer
be used because of emitting radiation
100-500 times above permissible levels
were moved to a vast field near Rozsokha,
deep in the forest, off the beaten track.
Barbed wire, radiation warning signs,
prominent ‘Stop’ notices, and round-the-
clock security along the entire perimeter
of the repository were intended to ensure
that the equipment remained in place and
could never leave its final resting place.
As of today, the specified equipment does
not exist. Almost all of the most highly
beta-emitting items, including the giant
Mi-8 helicopters have already vanished.

According to a number of unofficial
sources, between 1,500 and 2,000 tons
of mostly irradiated metal products were
removed annually from the Chornobyl
exclusion zone. This looting is virtually
impossible to stop, primarily due to
deep-rooted and unchecked corruption,
which should be combated as part of
the so-called ‘radiation mafia’. Even
those engaged in minor thefts do not
fear punishment. Incidentally, residents
of villages adjacent to the zone are
often involved in such activities. Their
actions are, in fact, regulated by law —
specifically, the Code of Ukraine on
Administrative Offences. The essence
of the amendments is that an offence
is considered minor if the value of the
property does not exceed 0.5 of the non-
taxable minimum income of citizens. In
other words, one may carry or transport
by bicycle or wheelbarrow anything
within one’s capacity, provided its value
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is slightly below the threshold, and no
one will ever be punished. Today, such
thefts in villages have become common
ones.

Regarding ecological and legal issues,
their list could, in our view, be extended
almost indefinitely. In particular, within
the Chornobyl NPP territory, there is
a facility that employees at the time
referred to as the ‘Island’. This was an
industrial site accessible only for certain
individuals with special IDs. Firstly, it
was one of the most highly radioactive
areas, where, in the first months after the
catastrophe, even fuel rods ejected by
the explosion from the damaged Reactor
Unit 4 were discovered. Secondly, neither
journalists were allowed to access it,
nor were there guided tours for visitors
arranged — likely, to avoid questions to
which no honest answers could be given.
The fact is that it was on the ‘Island’ that
the construction of the third stage of the
Chornobyl NPP — the 5th and 6th power
units — was in full progress.

At the time of the tragedy, Unit 5
was 80% complete, with commissioning
scheduled for 1987. Today, nothing
remains — neither the unique energy
equipment, valve fittings, all made
of stainless steel, nor the control and
protection systems with their costly
electronic components, or the copper
and aluminum cabling. Current reports
indicate that much of the equipment that
was not irradiated was centrally relocated
to Units 1-3 and other nuclear power
plants as spare parts, making reasonable

use of it. However, a significant portion
was completely plundered, mostly at
zero residual value, following well-
established schemes. Thus, the zone
that once embodied fearlessness and
courage gradually transformed into
a zone of immorality and theft, exploited
by hundreds of people who, during those
days, profited from the heroic efforts of
the liquidators — and continue to profit
today from criminal schemes surrounding
what remained in the ‘radioactive stash’.

Human suffering seems to be eternal,
and distressing memories last beyond the
millennial cycles of radionuclide decay.

It should be emphasized that, despite
the socio-ecological problems caused
by the ‘peaceful atom’ of the Chornobyl
NPP disaster, the full-scale Russian
invasion has introduced periodic threats
of using the ‘military atom’ on Ukraine’s
territory. In addition, military actions
may damage critical safety systems
of nuclear power plants, including the
largest in Europe — the Zaporizhzhia
NPP, which contains both spent fuel
cooling pools and a dry storage facility.
All war-related events instigated by
Russia highlight serious safety concerns
at Zaporizhzhia and other nuclear
plants, which could have devastating
and potentially lethal consequences
not only for Ukraine but also for the
international community. Ukraine’s
four nuclear power plants have proven
to be highly vulnerable to external
threats, turning the ‘peaceful atom’ into
a weapon in the terrorist’s hands. Despite
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daily violations and acts of nuclear
terrorism by Russia, the international
community continues to observe the
situation without taking decisive actions
or imposing strict sanctions upon the
enemy. Scholars emphasize that no one
has ever designed a system to ensure the
safe operation of nuclear power plants
under conditions of an armed conflict,
or to protect personnel and the public
from exposure to ionizing radiation in
case of a plant’s seizure during military
actions. This highlights the need for
legislation to establish both preventive
and compensatory measures to enhance
the readiness of nuclear power plants to
operate under martial law, as national

legislation currently regulates only the
peaceful use of nuclear energy.

Thus, Chornobyl is an issue of the
previous millennium. Today, our scope
of knowledge has expanded, and we are
capable of much more. Domestic science
has advanced significantly, creating a gap
between outdated Soviet civil defense
dogmas and the level of radiological
practice in the developed world. The
laws adopted to protect future generations
from radiation have already demonstrated
that the consequences of Chornobyl are
incalculable. However, public awareness
and a sense of responsibility remain
insufficient. What is truly needed today
is knowledge and the rule of law.

[1]

(2]
[3]

[4]

[6]
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EU LEGAL VALUES AND THEIR IMPLEMENTATION
IN UKRAINTAN LAND LEGISLATION: STATUS,
PROBLEMS, PROSPECTS

Abstract. The article examines the essence and content of the EU legal values as
a general guideline for the development of the land legislation of Ukraine at the stage of
accession to the EU. It is argued that the main legal values to which the land legislation
of Ukraine should be adapted are the fundamental principles of the functioning of the EU
and the best practices of legal regulation of land relations in the EU member states. In
order to implement the fundamental principles of the functioning of the EU in the land
legislation of Ukraine, it is proposed to adopt several new legislative acts. It is also noted
that the harmonization of the land legislation of Ukraine with the best practices of legal
regulation of land relations is a more complex problem than bringing the land legislation
of Ukraine into line with the norms and principles of EU law, which are formally set out
in EU legal acts and are available to the public. It is proved that the content of the best
practices of legal regulation of land relations in the EU member states can be identified
by analyzing the scope of land use in agriculture in the EU countries. One of such EU
practices is the size of land holdings of farmers in the EU member states, which are sig-
nificantly smaller than the land holdings of agricultural enterprises in Ukraine. It is pro-
posed to adopt legislative acts to ensure the implementation in Ukraine of the practice of
legal regulation of land use of European farmers.

Keywords: European Integration, EU Law, EU Legal Values, Adaptation of the Land
Legislation of Ukraine

Problem statement

The problem of EU legal values
tuened out to be actual for Ukraine in
1991 — immediately after the restoration
of independence — as a guideline in
carrying out a large-scale transformation
of the national legal system. For the
decade (1991-2001), this guideline

was perceived as a general aspiration to
introduce the principles of democracy
and market economy into the legal
“profile” of the Ukrainian state. However,
when at the summit of the heads of
the EU and the USA on June 14-16,
2001 in Gothenburg (Sweden), the EU
transferred Ukraine from the general
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status of “External Partners” to the rank
of “Future of Europe”, it coursed a need
to formalize the content of the European
transformation of Ukrainian law. On July
4,2002, at the Copenhagen EU Summit,
Ukraine declared its intention to develop
a schedule for the adaptation of domestic
legislation to EU law in priority areas
of development of our state [1, p. 643].
For this purpose, on March 18, 2004, the
Law of Ukraine on the National Program
for Adapting Ukrainian Legislation to
the Legislation of the European Union
was approved [2]. According to this
Program, legislative adaptation is defined
as the process of bringing laws and other
regulatory legal acts of Ukraine into line
with the acquis communautaire — the EU
legal system.

On June 4, 2022, Ukraine received the
status of a candidate for EU membership
and in 2024 began negotiations with
the European Commission about the
conditions for acquiring membership in
the European Union. Ukraine’s positions
in such negotiations should be formulated
by special working groups formed by
various ministries and departments.
Several working groups have been
formed by the Ministry of Agrarian
Policy and Food of Ukraine, in particular,
the working group on agricultural
development and the working group
on rural development. These working
groups should present specific proposals
for improving the land legislation of
Ukraine to ensure that Ukraine acquires
the status of an EU member.

Analysis of recent publications

In the legal literature of Ukraine,
the subject of research included the
analysis of the essence and content of
EU legal values (P. M. Rabinovych,
N. V. Kaminska, Y. O. Lypovets,
N. M. Onyshchenko, V. P. Tychyna,
I. V. Yakovyuk, etc.). General problems
of adapting Ukrainian legislation to EU
law (V. I. Ryndyuk, O. Yu. Kuchynska),
issues of harmonization with EU law of
certain branches of Ukrainian legislation
related to land — environmental
(N. R. Malysheva) and agrarian
(T. O. Kovalenko), were also studied.
At the same time, since there are no legal
norms regulating land relations at the
EU level, the issues of adapting land
legislation to EU law and, more broadly,
to EU legal values were practically not
studied.

The purpose of the article is to
analyze the essence and content of the
EU legal values as a defining guideline
for the development of Ukrainian
land legislation in the context of our
country’s accession to the European
Union, as well as to identify the main
areas of improvement of Ukrainian land
legislation for its harmonization with the
EU legal space.

Presentation of the main material
of the study

As stated in the National Program
for the Adaptation of Ukrainian
Legislation to the Legislation of the
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European Union, the EU legal system —
acquis communautaire — includes acts
of European Union legislation, but not
limited to them. Therefore, one of the
main tasks facing the above-mentioned
working groups is to determine the
scope and content of not only the legal
provisions contained in EU legal acts, but
also the key legal ideas and principles of
the EU legal system to be implemented
in the land legislation of Ukraine. In this
regard, there is a need to determine the
essence and content of EU legal values
for their implementation in Ukrainian
law.

In general, in the literature, value
in law is considered as ... a scale of
measurement of that essential that allows
law to maintain its essence, the ability to
serve as a goal and a means of satisfying
scientifically substantiated, socially
universal human needs and interests™ [3,
p. 17]. At the same time, researchers of
EU community law specify the content
of its legal values, defining them as ...
the main imperatives, guidelines and
moral and ethical principles of European
integration, which have acquired the
value of regulatory requirements and,
given their importance, have been
reflected in the founding documents of
the EU”. It is noted that close economic
and political integration is possible only
through the unification of EU member
states around common legal values [4,
p. 9].

Thus, based on the above, the legal
values of the EU should include the

main imperatives, guidelines and moral
and ethical principles of European
integration, which have acquired the
value of regulatory provisions and are
reflected in the founding documents of
the EU, namely the Treaty on European
Union of 1992 and the Treaty on the
Functioning of the European Union of
2009 [5, p. 265-266].

As Czech researchers note, EU
law does not contain a simple list, an
exhaustive definition of the areas that fall
within the competence of the Union and
those that remain with the Member States
[6, p. 34], but it determines the procedure
for determining such areas. According to
Art. 4 of the Treaty on the Functioning of
the EU, environmental and agricultural
issues, which may include some types of
relations regarding the use and protection
of land, are attributed to the shared
competence of the Union and Member
States. At the same time, Art. 2 of this
Treaty specifies that when the Treaties
grant the Union shared powers with the
Member States in a certain area, both
the Union and the Member States may
carry out legislative activities and adopt
legally binding acts in this area. In this
case, the Member States exercise their
powers to the extent that the Union does
not exercise its powers. Furthermore,
Member States shall also exercise their
powers to the extent to which the Union
has decided to cease exercising its
powers.

Analysis of EU law shows that
it practically does not regulate land
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relations themselves. Since land use
systems in EU countries differ in
significant specificity, land relations are
regulated mainly by national legislation.
Therefore, each of the EU countries has
established its own special legal regimes
for land use and protection.

At the same time, this does not
mean that the need to bring Ukraine’s
land legislation into line with EU law
is completely absent. In fact, it is very
important for our country. After all,
EU law contains legal acts that do not
regulate land relations, but significantly
affect the nature of the legal regulation of
such relations. Such legal acts primarily
include the Treaty on European Union
and the Treaty on the Functioning of the
EU [7], which contain the fundamental
principles of the functioning of the EU, in
particular, the principle of free movement
of goods, capital and services, the
principle of freedom of entrepreneurship,
the principle of non-discrimination, as
well as the European Charter of Local
Self-Government [8], the EU Green
Deal, etc.

It should be noted that harmonization
of Ukrainian land legislation with EU
legal values has actually begun. The
land reform that has been carried out
in Ukraine for the past 30 years is also
aimed at bringing land legislation into
line with European legal values. Many
important steps have already been taken
in Ukraine in this direction. Thus, in
2020-2022, the following laws were
adopted:

1) on the circulation of
agricultural land (dated 31.03.20 No.
552-1X), which introduced a market for
such land;

2) on land auctions (dated 18.05.2021
No. 1444-1X), which regulates the
conduct of transparent electronic land
auctions;

3) on the deregulation of land
relations (dated 28.04.2021 No.
1423-1X), which transferred a significant
part of state lands and the powers of state
authorities to manage them to territorial
communities;

4) on land use planning (dated
17.06.2020 No. 711-IX) — which
introduced spatial planning of territories;

5) on the National Geospatial Data
Infrastructure (dated 13.04.20, No.
554-IX), which implemented the 2007
EU Directive INSPIRE;

6) on water user organizations
(dated 02/17/2022, No. 2079-1X), with
the adoption of which farmers are freed
from the bureaucracy of state water
management and other organizations,
which monopolized the high cost of
services for the supply of electricity, the
supply of water for irrigation of lands,
etc., which significantly increased the cost
of agricultural production on irrigated
lands and reduced its profitability;

7) on the effective use of agricultural
lands of state enterprises (dated
07/27/2023 No. 3272-1X), according
to which a significant part of state
agricultural enterprises, the lands of
which are used inefficiently, and such

194

Yoearbook of Ukrainian law



mﬁ%

IEUpIYegaliVialuesfandftheirglmplementationyin!

[UkrainianglFandplzegislation:FStatuse

enterprises themselves have become
a symbol of land corruption, are
transformed into business legal entities —
limited liability companies, which use
land not on the right of permanent use,
but on the right of lease.

At the same time, to complete
the process of bringing Ukraine’s
land legislation into line with the
fundamental provisions of the Treaty
on the Functioning of the EU, it is
necessary to adopt several laws that are
characterized by increased political and
social significance, namely the laws:

1) On transformation of the right of
permanent use of land plots into other
property rights. The right of permanent
use of land is practically the last of
the land law institutions of modern
Ukraine inherited from Soviet times.
It provides unjustified advantages to
state and municipal enterprises in the
acquisition of land (they are provided
free of charge), which discriminates
against private agricultural structures that
acquire land plots for a fee. Moreover, in
several cases, heads of state agricultural
enterprises dispose of land as their private
ownershiop — to satisfy their own illegal,
often corrupt interests;

2) On abolition of free privatization
of land. According to the Land Code of
Ukraine, each citizen of Ukraine has the
right to acquire ownership of 6 land plots
of various purposes with a total area of
about 2.5 hectares. If at the initial stage
of land reform this right was the driving
force of land reform, as it contributed to

the formation of a critical mass of private
landowners, now it has become its brake
due to the lack of a sufficient amount of
free land in state or municipal ownership.
Therefore, the right to free privatization
of land is exercised not by the poor strata
of the population who have corrupt
connections with the authorities;

3) On mass land valuation. The law
should replace the current regulatory and
expert monetary valuation of land and
establish clear mechanisms for taxation
of land plots, which is based on their
market prices, and not on an artificially
determined regulatory monetary
valuation of land;

4) On admission of foreigners to
the agricultural land market. Having
become a member of the EU, we must
grant permission to citizens of other EU
countries to acquire ownership rights to
agricultural land. But at the same time,
the model of participation of foreigners
in the land market should be such that
considers the interests of domestic
agricultural producers, in particular,
farmers.

The adoption of these legislative acts
will generally ensure that Ukraine's land
legislation is brought into line with the
fundamental principles of the Treaty on
European Union and the Treaty on the
Functioning of the EU.

At the same time, the literature notes
that European law is a special multi-level
system of interdependent and interacting
norms, the formation and operation of
which occurs at the supranational (within
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the EU) and regional international
(within the framework of European
international organizations) levels, as
well as at the level of national legal
systems of European states [9, pp. 79—
80]. And as N. V. Kaminska rightly notes,
given the general civilizational nature,
the accumulation of state-building and
legal traditions, and the best practices of
legal reforms, the globalization potential
of the values under study necessitates
their further study and implementation in
various spheres and levels, in countering
modern threats and challenges [10, p.
56]. Therefore, the best practices of legal
regulation of land relations in the EU
member states should also be considered
as legal values of the EU. Therefore, on
the path to Ukraine's accession to the EU,
another problem of improving national
land legislation arises — the need to bring
it into line not only with the norms and
principles of EU law, but also with the
best practices of legal regulation of land
relations in EU member states.

Such practices also represent an
important segment of the EU legal
values, as they reflect the best legal ideas
of the member states” legislation of the
in the field of land use. In our opinion,
this is a more complex problem than
bringing the land legislation of Ukraine
into line with the norms and principles of
EU law, which are formally set out in EU
legal acts and are available to the public.
Instead, the content of the best practices
of legal regulation of land relations in
the EU member states can be identified

by analyzing the field of land use. One
of such EU practices is the practice of
organizing agricultural land use.

We must admit that the practice of
Ukraine and the practices of EU countries
in matters of organizing agricultural land
use differ significantly. Thus, in terms of
the area of cultivated land, agricultural
enterprises and farms in Ukraine are
significantly larger than those of EU
countries. According to statistics,
Ukrainian farms with an area of up to
100 hectares accounted for 58.9% of
all agricultural enterprises, while in EU
member states this figure reaches 96.2 %.
In addition, 93 % of farms in the EU are
family farms, in which 50% or more of
the workforce consists of members of
the same family. And the average size
of a farm in the EU in 2020 was 17.4
hectares [11, p. 347].

In addition, in Ukraine there are
such agrarian structures as agroholdings,
which cultivate from 10,000 to 500,000
hectares of farmland. Agroholdings
specialize in growing crop products,
which are exported to foreign markets
as agricultural raw materials. Due to
the scale effect of land missives of
agroholdings and other large agricultural
producers, and thanks to the “free”
fertility of the lands they use and the
relative cheapness of export logistics,
agricultural producers receive very large
profits.

Ukraine is the world’s leading
agricultural country, which ensures
food security for both its own people
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and many other peoples of the world.
Ukraine received a record harvest of
more than 100 million tons in 2021.
But even in 2024, a very dry year, we
received a harvest of more than 70
million tons of grain and oilseed crops.
And this even though Ukrainians need
about 16 million tons of grain harvest
to meet their own needs. Everything
else goes to export [12]. Due to exports,
Ukrainian agriculture generates 19% of
GDP and provides almost 70% of foreign
exchange earnings to our country.
With the beginning of Russian
aggression against Ukraine, the EU
opened its markets for Ukrainian
agricultural products, which helped our
agricultural sector and the country to
survive. At the same time, over time,
the EU began to show dissatisfaction
with the supply of Ukrainian agricultural
products, which turned out to be cheaper
than the products of local agricultural
producers. Border blockades began,
quotas and restrictions on Ukrainian
agricultural exports to the EU were
introduced. But it seems this will not
solve the situation. European politicians
began to make statements about the
advisability of establishing significant
restrictions on the supply of Ukrainian
agricultural products to EU countries,
which creates an obstacle to Ukraine’s
membership in this organization. Thus,
the President of Poland Andrzej Duda
spoke very sharply on this issue. He said
that Ukrainian agriculture is a threat to
EU agriculture [ 13]. After all, small farms

in EU member states, even with multi-
billion support from the EU budget,
cannot compete with large agricultural
enterprises in Ukraine, which grow and
sell cheaper raw agricultural products.

EU law does not regulate or limit
the area of agricultural land used by
farmers. However, Ukraine may still not
be accepted as a member of the EU if we
do not bring the system of agricultural
land use into line with the practice of
EU countries. To avoid such a threat,
it is impossible to establish by law the
maximum area of agricultural land
that can be owned by one agricultural
producer: such a restriction would be
illegal. However, we can significantly
improve our land legislation so that it
stimulates our agricultural producers to
different economic behavior in the field
of forming “banks” of used agricultural
land.

In our opinion, the land legislation
of Ukraine and the practice of its
implementation provide sufficiently
reliable protection of landowners and
users from unlawful encroachments
by third parties. However, it does not
protect the land from its owners and users
themselves. This is especially true for
owners and users of agricultural land,
which are used by them as a means
of agricultural production. Taking
advantage of the imperfection of the
legislation, farmers ruthlessly exploit
the main quality of our black soil and
other soils — their high natural fertility.
Therefore, it has been rapidly lost in

38 15/202B

197



Yearboak
ok rainianylaw

recent decades, which is stated in the
Concept of Combating Land Degradation
and Desertification, approved by the
order of the Cabinet of Ministers of
Ukraine dated October 22, 2014 No.
1024-r [14]. It also notes that as a result
of monoculture — sowing the same
high-profit crops, in particular, grains
and oilseeds, Ukrainian farmers receive
short-term profits, and the country —
long-term losses in the quality of land —
the country’s main national wealth,
which, according to Article 14 of the
Constitution of Ukraine, must be under
special state protection.

In our opinion, Ukraine should
urgently, even under martial law,
introduce an effective legal mechanism
for holding agricultural producers
accountable for excessive exploitation
and failure to take measures to restore
the fertility of the lands they use. In other
words, control should be established
over the starting (at the beginning of
the agricultural producer’s activity or
even at the beginning of the agricultural
season) and a level of fertility certain
at the end of the agricultural season or
upon termination of land use. And based
on their comparison, it will be possible
to prove the fact of a violation of the
legislation on land protection by the
agricultural producer, for which strict
legal (including civil and criminal)
liability should apply.

To bring the agricultural land use
system of Ukraine into line with the
best practices of legal regulation of

agricultural land use in EU countries, we
consider it necessary to adopt a number
of legislative acts, in particular: 1) The
Law on Soil Protection and Restoration
of Their Fertility, which will provide for
regular recording of the level of fertility
of agricultural lands according to the
system of its indicators in the State Land
Cadastre; 2) The Law on State Control
over the Use and Protection of Lands
Using Remote Sensing Tools (satellites,
aircraft, drones), which should introduce
recording within of the farm and even
separate fields of the level of land fertility
available in a certain period of time
according to the system of indicators of
the quality of soil conditions established
by law. In our opinion, such recordings
of soil fertility is advisable to be carried
out using remote sensing methods online
on a regular basis.

In our opinion, the above legislative
innovations will contribute to a change
in the economic behavior of domestic
agricultural producers. Instead of
monocultural cultivation of raw
agricultural products, they will be forced
to develop livestock farming, which is
a source of organic fertilizers for fields,
processing of agricultural products into
food products with high added value, as
well as growing agrobioraw materials
(perennial tree and shrub plantations)
for the production of biofuels and other
sources of green energy, which are
required by the ruthless climate changes
of recent years.
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All this will not require agricultural
producers to use large areas of land and
will also contribute to the preservation
and restoration of soil fertility. As
aresult, Ukrainian farmers will cease to
rely on the “economy of scale” in their
production activities, and the activities
of agricultural holdings will generally
become economically unprofitable due
to huge property and other sanctions for
excessive soil exploitation. Thanks to
such legislative measures, the structure
of agricultural production will change,
which, in addition to crop production,
will also include animal husbandry, etc.
In addition, in land use, the emphasis on
the use of large areas will be replaced by
an emphasis on preserving their quality.
All this will contribute to reducing the
level of plowing of Ukrainian lands,
which reaches 80 percent of the country’s
agricultural lands. As a result, the system
of agricultural land use in Ukraine will
begin to change towards compliance
with such legal values of the EU as
the best practices of legal regulation of
agricultural land use in the EU member
states.

Thus, to facilitate Ukraine’s
acquisition of EU membership, the land
legislation of our state must be brought
into line with the legal values of the EU.

Conclusions
EU legal values are a general
guideline for the development of

Ukrainian land legislation at the stage
of accession to the EU. The main
legal values to which Ukrainian land
legislation should be adapted are the
fundamental principles of the functioning
of the EU and the best practices of
legal regulation of land relations in the
EU member states. To implement the
fundamental principles of the functioning
of the EU in Ukrainian land legislation,
it is proposed to adopt a number of
new legislative acts. Harmonization
of Ukrainian land legislation with the
best practices of legal regulation of land
relations is a more complex problem than
bringing Ukrainian land legislation into
line with the norms and principles of
EU law, which are formally set out in
EU legal acts and are available to the
public. The content of the best practices
of legal regulation of land relations in
EU member states can be identified
by analyzing the scope of land use in
agriculture in EU countries. One of such
EU practices is the size of land holdings
of farmers in EU member states, which
are significantly smaller than the land
holdings of agricultural enterprises in
Ukraine. To ensure the implementation in
Ukraine of the practice of legal regulation
of land use by European farmers, it
is advisable to adopt the Law on Soil
Protection and Restoration of Their
Fertility and the Law on State Control
over the Use and Protection of Lands
Using Remote Sensing Tools.
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ENSURING THE EFFICIENCY OF STATE
ADMINISTRATION AS A SOCIAL VALUE
OF ADMINISTRATIVE LAW

Abstract. The article investigates and characterizes the issue of ensuring the effi-
ciency of state administration from the standpoint of the category of social value of ad-
ministrative law. It is determined that one of the main tasks of the activities of executive
authorities is to ensure the efficiency of activity. Efficiency is defined as a category of
activity aimed at achieving a social or economic effect from the implementation of the
competencies of officials of executive authorities. This activity is carried out by executive
authorities within the framework of the granted competencies using the norms of admin-
istrative law. An analysis of the categories of state administration and administrative law
is made. The goal and objectives of ensuring the efficiency of state administration are
revealed from the standpoint of classical administrative law and management theory. An
analysis of the constituent elements of the efficiency of state administration in the dimen-
sions of administrative law is made. the methodological basis of the activities of executive
authorities, competencies, management and service function. The characteristics of the
concepts of the ideology of social center principle, the management-service function and
the paradigm of the principle of institutional efficiency are analyzed. The main dimen-
sions of the category of values of administrative law are analyzed in detail from the stand-
point of ensuring the effectiveness of public administration. The primary analysis of the
specific values of administrative law in ensuring the effectiveness of public administration
is presented. The main elements of the management-service function of the activities of
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executive bodies are presented. The concept of social center principle as a legal ideology
of administrative law is revealed. At the present stage of state formation, an important
element in the development of the science of administrative law is the formation of a new
paradigm and a scientific view of the transformation and change of social relations. Es-
tablished and classical theories of administrative law require careful analysis regarding
the possibility of understanding their significance in the modern process of state building.
At the same time, established forms of cognition of administrative law problems allow the
formation of theoretical approaches to the problems of the effectiveness of public admin-
istration by the norms of administrative law. Such approaches formulate the ideology of
social center principle in administrative law and the administrative-service function of
executive bodies. The article formulates the authors proposals for further directions of
research into the ideology of social center principle and the administrative-service func-
tion of state authorities as part of classical administrative law. The ways of implementing
the studied categories in scientific research in the administrative branch of law are deter-

mined.

Key words: administrative law, public administration, efficiency, social center prin-
ciple, administrative-service function, social value, paradigm.

INTRODUCTION

Since the adoption of the Concept
of Administrative Reform in Ukraine in
1998, scholarly debate has intensified
around the reassessment of the
fundamental, applied and theoretical
foundations of administrative law.
Successive stages of state-building
have driven the transformation of
doctrinal approaches to administrative
law as an integral component of public
administration.

Legislative reform has partially
incorporated the scholarly achievements
of leading specialists in administrative
law. This has been reflected, inter
alia, in normative acts regulating
administrative procedure and
administrative adjudication, where
the principle of human-centeredness
has been consolidated. However, the

continued development of the state
and social relations requires renewed
scholarly inquiry into the likely
transformation of administrative-law
ideology. The qualitative modernization
of administrative law is a continuous
process, conditioned by both external
and internal factors of state-building and
by the emergence of new social relations
requiring legal regulation.

At the present stage, external factors
include: (1) the European integration
trajectory of Ukraine and the reform
of diplomatic and foreign economic
relations; and (2) the full-scale armed
aggression of the Russian Federation
against Ukraine. Internal factors include
the emergence of new economic and
political relations and institutional
reforms affecting law-enforcement
bodies and the Armed Forces of Ukraine.
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The development and reform of
administrative law is therefore a practical
necessity and a response to societal
demand. Addressing this task is the
responsibility of administrative law
scholars and is oriented toward the near-
term perspectives of doctrinal renewal.

1. MATERIALS AND
METHODS

In historical perspective, the
effectiveness of public administration as
a doctrinal category of administrative law
was substantiated in the work of Nicolas
Delamare (1707), which first raised the
problem of relations between authorities
and citizens. By conceptualizing urban
governance as an effective influence
of the state on the regulation of the
city’s social environment, the category
of effectiveness of such activity —
namely, the effectiveness of public
administration — emerged. With the
transformation of political and economic
models in European states, scholars
interpreted administrative (police) law,
its methods and principles in different
ways. Nonetheless, two key benchmarks
remained stable: the effectiveness of
executive authorities and the significance
of administrative governance as
a principal instrument of regulating social
relations. One of the core parameters of
effectiveness is the capacity of public
administration to ensure the development
of the state and society, meet the needs
of the social environment and the
individual, and create conditions for the
secure functioning of public institutions.

The problems of administrative
law and the effectiveness of public
administration are reflected in the
works of Heraclitus, Plato, Democritus,
I. Kant, G. W. F. Hegel, N. Hartmann,
N. Delamare, J. H. G. Justi, and other
thinkers, philosophers and legal scholars.

In contemporary Ukrainian
administrative law scholarship,
the issues of effectiveness and the
social value of administrative law
have been addressed, inter alia, by
V. B. Averianov, O. F. Andriiko,
N. O. Armash, O. M. Bandurka,
N. P. Bortnyk, M. I. Koziubra,
V. M. Kniaziev, V. K. Kolpakov,
Z. R. Kisil, A. V. Kubaienko,
V. 1. Luhovyi, V. A. Lipkan, S. V. Pietkov,
V. L. Ortynskyi, O. V. Skrypniuk,
Yu. P. Surmin, Yu. S. Shemshuchenko,
V. V. Tsvietkov and others.

At the same time, many existing
studies remain largely sectoral, often
focusing on effectiveness and social
value through the prism of economic
potential and budget expenditures. The
development of administrative law
theory requires the continuous expansion
of the scholarly and practical horizons
for understanding administrative-
law mechanisms that ensure societal
development. Accordingly, the place and
role of administrative law in ensuring the
effectiveness of public administration
remains highly relevant.

The methodological framework
of the study is shaped by its purpose,
objectives, object and subject. The
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historical-legal method is used to
examine the development and prospects
of effectiveness and social value in
administrative law. The comparative-
legal method supports the analysis of
approaches in European and American
legal systems. The systemic-structural
method clarifies objectives, features
and principles of studying social value
and effectiveness. The logical-semantic
method facilitates refinement of the
conceptual apparatus, including the
notions of “social value,” “effectiveness
of public administration,” “ideology of
socio-centrism,” ‘“managerial-service
function,” “paradigm of the principle
of institutional effectiveness,” “subject
matter of administrative law,” and
“parameters of effectiveness.” The
formal-legal (special-legal) method is
used to analyze norms of administrative
law and substantiate conclusions and
proposals. The axiological method
supports generalizations and identifies
value-oriented benchmarks for further
doctrinal development.

2. RESULTS AND DISCUSSION

Administrative law is among the
principal legal instruments by which the
state improves the public administration
mechanism in order to ensure a higher
quality of performing public functions.

The effectiveness of public
administration may be understood as
the correlation between the outcome
achieved and the objectives established in
acts of public administration, expressed
through social and/or economic effect.

Effectiveness is achieved through an
optimal structure of public administration
bodies; an appropriate balance between
centralization and decentralization of
governance functions; optimization of
governance functions; the proper use of
methods and forms of governance; and
sufficiently clear legal consolidation of
the functions and competences of public
administration bodies.

Optimizing the system of public
administration bodies presupposes
a structure that is as simple as possible
yet capable of promptly and effectively
implementing assigned tasks. In Ukraine,
the search for an optimal institutional
architecture has been continuous in the
course of administrative reforms. The
1998 Concept of Administrative Reform
defined key directions for modernization
of public administration and facilitated
the introduction of a new ideology of
executive authorities and local self-
government.

Administrative law norms ensure
improvement of the internal structure of
public administration bodies, including
by taking into account factors that
determine institutional structure and
staffing.

In classical Ukrainian administrative
law scholarship, doctrinal orientations
were significantly influenced by the works
of V. B. Averianov on human-centeredness
in administrative law. He identified
eight main vectors of development of
Ukrainian administrative law doctrine:
(1) the value of administrative law as
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a branch; (2) rethinking the principles
of administrative law; (3) issues of
the subject matter of administrative-
law regulation; (4) the “dichotomy” of
administrative science; (5) methods of
regulation; (6) the relationship between
substantive and procedural administrative
law; (7) delineation of the substantive
contours of the administrative-law
system; and (8) ways of overcoming
contradictions in the fundamental aspects
of administrative law [1]. Over time,
doctrinal development has been affected
by conceptual uncertainty; therefore,
clarifying development vectors remains
a crucial part of the evolution of the
branch.

The social value of administrative
law is a central issue in this doctrinal
inquiry. The effectiveness of the public
administration apparatus is a key
practical dimension of implementing
both human-centeredness and socio-
centrism as conceptual principles of
administrative law.

V. V. Tsvietkov distinguished the
most significant factors influencing
effectiveness as external and internal.
External factors include political,
economic and social processes, as well
as centralization and decentralization
dynamics. Internal factors include
human resources, material capacities, the
number and composition of structural
units, leadership style, the degree of
involvement of civil servants in decision-
making, and the content of institutional
functions [2].

O. V. Skrypniuk underscores the need
to maintain a reasonable balance between
private interests and the effectiveness of
public administration processes [3].

One of the key indicators of the social
importance of administrative law is that
its norms regulate centralization and
decentralization processes. As Ukraine
develops as a European democratic
state governed by the rule of law,
decentralization proceeds alongside
the centralization of certain functions
at the local level. Administrative
law enshrines decentralization as the
guiding idea of forming and operating
a governance system where public-
management functions are implemented
by a systematized complex of multi-level
actors independently and under their own
responsibility [4].

Administrative law also promotes
effectiveness through optimizing
governance functions. Following
administrative reform, the following
types of functions were distinguished:
(a) regulatory; (b) control and supervision;
(c) management of state property; (d)
provision of public services. The Law
of Ukraine “On Central Executive
Authorities” defines executive bodies
including the Cabinet of Ministers
of Ukraine, ministries, state services,
agencies, inspections and local executive
bodies. Ministries ensure the formation
and implementation of state policy in one
or several areas. The primary function
of state services is the provision of
public services to natural persons and
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legal entities. Agencies are vested with
managerial powers regarding state
property and provide services to legal
entities related to state-owned assets [5].

The public administration system
incorporates mechanisms of internal and
external managerial influence aimed at
ensuring and regulating social relations.
Instead of the dominance of either a purely
human-centered or purely managerial
ideology, it is necessary to secure
a balanced approach. Administrative law
simultaneously regulates several groups
of relations: sectoral relations (economic,
social, security and others), public
administration processes (executive
activity), and the activity of local self-
government bodies.

The formation of the category of the
social value of administrative law in
the context of effectiveness enables the
articulation of the category of institutional
effectiveness in administrative law.

The principle of institutional
effectiveness is a foundational guiding
idea under which any public institution
(executive authority, local self-
government body, specialized regulator
or state enterprise) must act not only
within the limits of its powers and on
the basis of law, but also with ensured
institutional capacity, performance,
openness and accountability.

Institutional effectiveness is
derivative of the practical capacity
of an institution to perform assigned
public functions using legal, managerial,
organizational and resource instruments.

Key structural elements of this
principle include: (1) legal certainty
(clear normative definition of powers,
competences and procedures;
absence of duplication and conflicts);
(2) administrative capacity (qualified
personnel, digital infrastructure and
adequate budgetary support); (3)
performance and accountability (clear
key performance indicators, independent
monitoring, public and parliamentary
oversight); and (4) flexibility and
adaptability (the ability to adjust
response mechanisms under crises and
new challenges such as war, pandemics
or climate instability).

The ideology of institutional
effectiveness presupposes measurement
of social outcomes of executive activity.
From this perspective, the article
substantiates the direction of “the
ideology of socio-centrism.” In general
administrative law, socio-centrism
denotes comprehensive safeguarding
of the rights and freedoms of the social
environment by means of administrative-
law norms, while taking into account the
individual needs of natural persons and
the interests of legal persons through
the exercise of competences by relevant
executive bodies.

This ideology determines criteria
of the social and managerial value of
administrative law through the prism
of methods and functions of public
administration.

The social and managerial value
of administrative law lies in the
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regulation and proper use of methods
of public administration, the formation
of a competence-based approach to
evaluating executive performance, and
the delineation of the managerial-service
function of executive bodies.

A method of public administration
is generally understood as a set of
sequential operations performed by
governing actors (public authorities
and their officials) aimed at influencing
governed actors in order to achieve
intended results in the exercise of public
functions. The most general methods are
persuasion and coercion.

Methods of administrative law, as
elements of the legal mechanism of
regulating public administration, perform
not merely a technical function but
a constitutive one, shaping the nature of
relations between executive authorities
and natural or legal persons. Under
contemporary conditions of strengthening
the rule-of-law state and the publicity of
governance, administrative-law methods
serve as instruments of organizational
influence and of legal legitimation of
public power.

As Ye. V. Kurinnyi observed, the
method of legal regulation is not a purely
formal category; it expresses the legal
nature of power relations and affects the
performance of governance [6].

Administrative law doctrine
distinguishes: imperative methods
(unilateral authoritative command —
prohibition, order, permission
under control); dispositive methods

(coordination, administrative contract,
public initiative, consultations); incentive
methods (rewards, preferences, rankings,
bonuses); and procedural methods
(regulations, administrative proceedings,
deadlines, administrative contracts). The
imperative — dispositive dichotomy is
not antagonistic; it reflects the balance
between the authoritative element and the
service nature of modern administration,
particularly in public services, permits,
licensing and administrative appeals.

Because administrative-law methods
implement public functions, their quality
and legal certainty directly influence the
promptness of decision-making, legality
and controllability of officials’ actions,
transparency of public procedures, and
the protection of rights and freedoms in
relations with the state.

Accordingly, administrative-law
methods perform not only technical
but also managerial-organizational
and rights-protective functions. Their
implementation through normative acts,
regulations and service standards serves
as a legal calibration of the administrative
apparatus toward serving society, which
is the fundamental purpose of the
executive branch in a rule-of-law state.

Within the value-oriented framework
for developing a renewed doctrine
of administrative law, the following
initial propositions regarding methods
as a factor of effectiveness may be
formulated: (1) administrative-law
methods are not merely instruments for
implementing norms but constitute the
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basis of functional effectiveness of the
executive branch; (2) improving methods
of administrative regulation is necessary
for public administration reform and for
ensuring standards of good governance;
(3) combining imperative and dispositive
elements ensures flexibility and
predictability of administrative activity
adapted to the rule-of-law state; and (4)
further development of administrative
influence should rest on the doctrine of
public service oriented toward socio-
centrism and the rule of law.

A key category of the social value
of administrative law in increasing
effectiveness 1s competence as
a mechanism underpinning decision-
making.

Administrative law enables a clear
delineation of the competence of a public
administration body and the scope of
its functions and powers in legal acts.
Competence consolidates functions
understood as purposeful capabilities
and the obligation to act in a certain
manner to achieve defined results.
Depending on the governance situation,
additional functions objectively required
for effective activity may be introduced.

Competence expresses the division
of labor among public administration
bodies, ensures a certain separation of
institutional elements, and defines the
boundaries of activity beyond which
a body cannot go or intrude into another
body’s sphere unless otherwise provided
by law. Within competence, functions are
consolidated as purposeful capabilities

and obligations aimed at achieving
anticipated results [7].

In public administration, certain
functions lose relevance and new ones
require legal consolidation. Here,
administrative law performs a regulatory
role by establishing a balance between
private and public interests.

By influencing the mechanism of
public administration, administrative
law itself becomes a factor of
social governance. Administrative
law scholarship distinguishes the
main blocks of issues regulated by
administrative-law norms, including:
(a) mechanisms for implementing
the constitutional status of citizens,
foreign nationals, stateless persons and
public associations; (b) specification
of norms of higher-ranking acts across
various spheres; (c) typical rules of
conduct in public administration; (d)
development and implementation of state
programs in socio-economic, cultural,
educational, medical, informational
and other spheres; (e) coordination and
interaction among governance actors; (f)
prohibitions, restrictions, special duties
and special rights; and (g) procedures
and requirements for executive-
administrative actions and administrative
procedures [8].

The social role of administrative law
may be characterized as managerial-
service in the sense of ensuring the
highest effectiveness of executive
bodies. The managerial-service ideology
supports a reasonable balance between
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state and private interests. As the practice
of administrative reform demonstrates,
neither “public administration” nor
“ensuring human rights and freedoms”
can be exclusively prioritized; rather,
balance should dominate within the
modern concept of administrative law.

The managerial-service purpose
of administrative law in ensuring
effectiveness includes: protective
(ensuring security of social relations),
regulatory (establishing rules and
procedures), rights-enabling (facilitating
the realization of rights and the interests
of legal persons), and rights-protective
(protecting and restoring subjective
rights and restoring the interests of
a legal person).

Effective public administration
in a rule-of-law state entails not only
performance but also compliance with
legality, transparency and service
orientation.

Key parameters for assessing
effectiveness within the managerial-
service function include: the existence
of legitimate legal instruments for
managerial decisions; compliance with
planning acts (strategies, state programs);
the number of decisions annulled or
amended through judicial and supervisory
procedures; implementation of open
governance; citizens’ satisfaction with
administrative procedures; and the ratio
between the costs of implementation and
socio-economic effect.

Effectiveness parameters grounded in
administrative law extend beyond purely

managerial metrics, as they incorporate
the public-law nature of power, rule-of-
law values, good governance principles,
and the rights-protective dimension
of executive activity. Such criteria
should be normatively 3akpenieni and
integrated into evaluation systems of
public authorities, serving as a basis for
reforming administrative procedures and
executive activity.

In the context of doctrinal
transformation, it is necessary to
outline the main ways of implementing
socio-centrism and the managerial-
service function into systematic
scholarly development. Normative
reconceptualization of the subject
matter and functions of administrative
law implies a shift from power-
as-command to power-as-service:
from unified imperativity to legally
consolidated service orientation, where
the executive authority acts as a provider
of public goods and services. This
also implies expanding governance
functions: guaranteeing (ensuring
rights), integrative (social cohesion), and
moderative (public dialogue between the
state and society).

Doctrinalization of socio-centrism
requires its inclusion among the
principles of administrative law as
derivative of public interest and as
a basis for reform from formal regulation
to genuine service to society.

Human-centeredness is traditionally
understood as orienting public
administration toward ensuring rights,
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dignity, safety and legal protection in
administrative relations. However,
contemporary challenges — war, mass
migration, environmental threats, and
digital inequality — require expanding
the horizon of legal thinking. A person in
public law does not exist in isolation but
as part of a social environment. Socio-
centrism is thus a public-law paradigm
under which administrative law must
be oriented not only toward individual
rights but also toward the interests of
society as a constitutionally protected
value requiring regulation, balance and
protection.

This concept contributes to a renewed
theory of administrative law by
emphasizing social solidarity, collective
responsibility, the balance between
individual freedoms and social necessity,
and the legal institutionalization of public
interest as a subject of administration.

Implementing socio-centrism and
the managerial-service function into
classical administrative law is not only
modernization of the branch but also
humanization of public administration,
consistent with contemporary challenges,
rule-of-law wvalues, and societal
expectations. Through socio-centrism,
public administration ceases to be the
“law of authoritative command” and
becomes the law of public solidarity and
responsible service to society.

CONCLUSIONS

Ensuring the effectiveness of public
administration through administrative
law constitutes a direction of managerial-

service regulation of social relations,
enabling — on the basis of socio-
centrism — a balanced achievement
of an optimal result of regulation and
a measurable social effect in public
administration activity.

From the standpoint of effectiveness,
socio-centrism in administrative law is
a contemporary public-law ideology
under which the system of public
administration, its legal regulation and
administrative-law institutions must
be oriented not only toward individual
interests (“human-centeredness”) but
toward the balanced satisfaction of
public interest as the common good
of society, including vulnerable and
collective groups, as well as ensuring
the observance and restoration of the
interests of legal persons (“socio-
centrism”).

Socio-centrism as a public-law
paradigm represents a doctrinal evolution
of human-centeredness: it does not
negate the person but elevates the person
through the prism of social existence.
In administrative law, this denotes
a new quality of public authority — from
authority over the individual to authority
in the name of public welfare.

Accordingly, administrative law may
be regarded as a fundamental value in
improving and ensuring the effectiveness
of the public administration mechanism,
which entails a renewed conceptual
perspective through the formation of socio-
centrism ideology and the managerial-
service function of executive authorities.
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THE RIGHT OF ACCESS TO ADMINISTRATIVE
COURT AND PECULIARITIES OF ITS
IMPLEMENTATION BY PERSONS IN PRE-TRIAL
DETENTION

Abstract. The article provides an in-depth analysis of the right to access to administra-
tive authorities and the peculiarities of its exercise by persons held in pre-trial detention
facilities. The author focuses on the fact that the ‘classical’ purpose of pre-trial detention
facilities is to hold suspects, accused persons, defendants and convicts whose sentence has
not entered into force. At the same time, it is noted that it is not absolutely impossible that
decisions, actions or omissions of a public authority (not within the framework of criminal
procedure or criminal executive processes) may violate the rights, freedoms or legitimate
interests of a person in respect of whom detention was chosen as a preventive measure by
a reasoned decision of the court that considered the criminal case and who is therefore held
in a pre-trial detention facility. The author emphasises that restrictions on the right of access
to court may take place, but they must: a) be provided for by law; b) have a legitimate pur-
pose; c) be proportionate. The article focuses on the right of a person in pre-trial detention
to participate in person in a court hearing where an administrative case in which he/she is
a party is being considered. The author notes that the right to participate in a court hearing
within the framework of administrative proceedings is not absolute. Its exercise may depend
on whether there are other factors/circumstances determined by law which are more sig-
nificant in the social dimension and may in fact restrict the right of such a person to par-
ticipate in an administrative case in person. As a modern and objective way out of such
a situation, when a person held in a pre-trial detention facility is willing but unable to par-
ticipate in person in an administrative court hearing, videoconferencing may be considered.

Keywords: right of access to administrative court; right to trial; places of pre-trial
detention; SIZO; right to be heard; right to be heard, videoconference.

INTRODUCTION primarily aimed at providing ordinary

The very idea behind the establishment citizens with the opportunity to challenge
of administrative justice in Ukraine was ~decisions, actions, or omissions of public
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authorities if such acts violated their
rights, freedoms, or legitimate interests.
When referring to public authorities, we
mean a broad range of natural persons
(from a village elder to the Head of
State) and legal entities (from a district
department of social protection of the
population to the Verkhovna Rada of
Ukraine or the Cabinet of Ministers
of Ukraine) that exercise public
administrative powers. In turn, among
natural persons — who constitute the
largest group of claimants — scholars
distinguish between citizens of Ukraine,
foreign nationals, and stateless persons.
As previously noted, the resolution of
disputes is not a simple linear task of
administrative justice. The legislator
identifies specific characteristics of
dispute resolution, namely that it must
be fair, impartial, and timely [1, p. 156].
In this context, from both scientific and
practical perspectives, the issue of the
existence or absence of restrictions on
access to administrative courts for certain
categories of persons is of particular
importance. Within the scope of this
scholarly publication, the focus is on
the exercise of the right of access to
administrative courts by persons held in
pre-trial detention facilities.

The “classical” purpose of pre-trial
detention facilities is to hold suspects,
accused persons, defendants, and
convicted persons whose sentences
have not yet entered into legal force.
Pre-trial detention facilities include
pre-trial detention centres of the State

Criminal Executive Service of Ukraine,
guardhouses of the Military Law
Enforcement Service in the Armed
Forces of Ukraine, and, in certain cases,
temporary holding facilities. A key
circumstance that merits attention is
that the overwhelming majority of
persons held in pre-trial detention
facilities are individuals whose guilt in
the commission of criminal offences has
not been established in accordance with
the law by a final conviction of a court.
Accordingly, it is logical that current
legislation provides such persons with
the rights and obligations established for
citizens of Ukraine, subject to certain
restrictions. The question arises as to
whether such restrictions encompass
the exercise of the right of access to
administrative courts, and in particular
such components thereof as the right to be
heard. It should be understood that such
persons may need to protect their rights
not only within the framework of criminal
procedure or criminal enforcement, but
also in the sphere of public-law relations
related to decisions, actions, or omissions
of subjects of public authority outside
criminal proceedings. Such relations may
arise both prior to a person’s placement
in a pre-trial detention facility and during
their detention in a pre-trial detention
centre.

The issue of access to justice, as well
as the accessibility of administrative
judicial proceedings, has been and
continues to be a relevant area of
scholarly legal research. In particular,
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it is appropriate to refer to the academic
works of C. Parker [2], O. Ovcharenko
[3], P. Huivan [4], O. Lemak [5],
T. Tsuvina [6], M. Buckley [7], R. Frank
[8], E. Johnson [9], and others.

At the same time, it should be noted
that the specific features of the exercise
of the right of access to administrative
courts by persons held in pre-trial
detention facilities remain insufficiently
studied, both within the framework
of administrative (administrative
procedural) law scholarship and within
the field of criminal enforcement law. In
particular, this concerns the limitations
on the exercise of this right, taking into
account the peculiarities of the procedural
status and conditions of detention of such
persons

1. MATERIALS AND METHODS

In preparing this publication, the
author employed various general
scientific and special legal methods.
This made it possible to conduct
a comprehensive study of the topic
of access to administrative courts for
persons held in pre-trial detention
facilities, and the specific features of
this right. Methods of analysis and
synthesis were employed to highlight the
essence, features and characteristics of
access to justice as a legal phenomenon
closely associated with principles such
as the rule of law, equality and non-
discrimination. The dialectical method
enabled a qualitative approach to the case
law of the European Court of Human
Rights and the Constitutional Court of

Ukraine, both of which are fundamentally
based on ensuring the right of access to
a court.

The proper application of the
formal-legal method enabled a thorough
theoretical and methodological
examination of the regulatory and
legal framework governing access to
administrative courts at international
and domestic levels. This facilitated
a clear understanding of the normative
consolidation and regulation of this
right within the European Convention
on Human Rights, the International
Covenant on Civil and Political
Rights, the Constitution of Ukraine,
the Ukrainian Code of Administrative
Procedure, and the Ukrainian Law “On
Pre-Trial Detention”.

The method of theoretical modelling
was employed to analyse the approach
defined in a decision of the Constitutional
Court of Ukraine regarding the provision
of the right of persons held in places
of deprivation of liberty to personally
participate in court hearings in civil
cases, in the context of its projection
and comparison with the ensuring of
the right to personal participation in
administrative court hearings by persons
held in pre-trial detention centres.
The method of generalisation made it
possible to examine the specific features
of the legal status of persons held in pre-
trial detention facilities, as well as the
characteristic aspects of restrictions on
the exercise of their right of access to
administrative courts.
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The legal method of specific
sociological research was used by the
author to process relevant information
on the fundamental principles of access
to justice, access to administrative
courts, and the right to be heard, as well
as to search for and analyse relevant
case law.

The normative and legal basis of the
study consisted of the provisions of the
Constitution of Ukraine, the Convention
for the Protection of Human Rights and
Fundamental Freedoms, the Code of
Administrative Procedure of Ukraine,
the Law of Ukraine “On Pre-Trial
Detention”, the Internal Regulations of
Pre-trial detention Centres of the State
Criminal Executive Service of Ukraine,
and other legislation governing the right
of access to a court. The study also draws
on the results of a synthesis of the case
law of the European Court of Human
Rights, the Constitutional Court of
Ukraine, and the Supreme Court.

2. RESULTS AND DISCUSSION

What, then, is the right of access
to an administrative court? First of all,
it should be noted that it constitutes
a specific manifestation of the broader
phenomenon known as the right of
access to a court. In some instances,
terminological concepts are used which,
although they display certain theoretical
and methodological differences, may
within the scope of this publication be
regarded as largely similar, namely: the
right to a court, the right of access to
a court, and the right to apply to a court.

Both international law and current
Ukrainian legislation provide fairly
comprehensive regulation of social
relations connected both with the very
phenomenon of the right of access to
a court and with the mechanisms for its
exercise, depending on the specialisation
of courts in the adjudication of civil,
criminal, commercial, administrative
cases, or cases concerning administrative
offences.

Article 6 of the European Convention
on Human Rights contains a following
provision: “In the determination of
his civil rights and obligations or
of any criminal charge against him,
everyone is entitled to a fair and public
hearing within a reasonable time by
an independent and impartial tribunal
established by law.” A similar approach
is reflected in the International Covenant
on Civil and Political Rights, Article 14
of which states that “All persons shall
be equal before the courts and tribunals.
In the determination of any criminal
charge against him, or of his rights and
obligations in a suit at law, everyone
shall be entitled to a fair and public
hearing by a competent, independent
and impartial tribunal established by
law.” Thus, it is evident that international
law, when explaining the essence
of the right to a court, operates with
such defining characteristics as “fair”,
“public”, “independent”, “impartial”’, and
“competent”.

We align ourselves with the position
of E. Johnson, who argues that equal

PRTE)2026

215



Yearboak
ok rainianylaw

access to justice for people regardless
of their economic status constitutes
a fundamental value in organised
societies, particularly democratic ones.
However, countries vary significantly
in their commitment to providing such
access to low-income citizens. Some
guarantee access to justice as a statutory or
constitutional right and invest substantial
public resources in providing subsidised
legal representation to economically
disadvantaged individuals, while many
others do not [9, p. 922-923].

It is well known that the fundamental
instrument relied upon by the European
Court of Human Rights (hereinafter —
the ECHR) in delivering its judgments
is the European Convention on Human
Rights, Article 6 of which, as noted
above, proclaims everyone’s right of
access to a court. In this regard, it is
appropriate to agree with the position
of T. Tsuvina, according to which, when
assessing the legitimacy of restrictions
on the right of access to a court, the
ECHR at the first stage determines
whether such a restriction is prescribed
by law, that is, whether it complies with
the principle of legal certainty. For the
subsequent analysis of the legitimacy
of restrictions established by law, the
proportionality test is applied, which
consists of the following stages: (1)
establishing the aim of the restriction
on the right of access to a court and
determining whether it is legitimate;
(2) clarifying the means used to impose
the respective restriction and assessing

whether they are minimally burdensome
and necessary in a democratic society;
(3) determining whether there exists
a reasonable and proportionate
relationship between the measures
applied and the aim pursued; and (4)
ascertaining whether the restriction in
question affects the very essence of
the guaranteed right, since a person
cannot be entirely deprived of the right
to judicial protection as a result of such
a restriction. Instead, alternative means
of protecting violated, unrecognised, or
contested rights, freedoms, and interests
must always remain available where
certain categories of cases are excluded
from the jurisdiction of courts [6, p.
61]. From this, it may be concluded
that restrictions on the right of access
to a court may, as such, be permissible;
however, they must: (a) be prescribed by
law; (b) pursue a legitimate aim; and (c)
be proportionate.

Accordingly, any democratically
oriented state, including Ukraine, when
normatively securing and organisationally
implementing mechanisms for the
exercise of the right of access to
a court, including administrative courts,
must ensure clear justification of any
restrictions on this right, indicating their
legitimate aim and proportionality. As
noted by O. Balatska, “the existence of
factual or legal obstacles resulting from
the state’s failure to ensure any element of
access to a court renders access to justice
impossible, and therefore constitutes
a violation of the right to a fair trial
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within the meaning of the Convention”
[10, p. 266-267]. This position rightly
emphasises the final consequence of the
state’s failure to ensure the right of access
to a court, which undoubtedly includes
the possibility of applying to the ECHR
and the likely finding of a violation of
the right to a fair hearing.

Y. Pavliuchenko, analysing the right
to judicial protection in commercial
judicial proceedings, argues that
“summarising scholarly views on the
concept of the right to judicial protection,
it is worth highlighting several important
theses for its understanding: its status as
a fundamental constitutional guarantee;
the complex structure of this concept;
its universal nature and the impossibility
of restricting this right; the existence of
certain established elements through
which the subjective right to judicial
protection is revealed; the influence of
the process of harmonising the national
justice system with international
standards on the definition of this
concept; the priority of the case law of
the European Court of Human Rights;
and several other aspects” [11, p. 130].
While generally sharing this position, it is
nevertheless necessary to express certain
reservations regarding the assertion of
the impossibility of restricting this right,
as stated above. Indeed, by accepting
this thesis unconditionally, it would
be impossible to adopt an objective
approach to the exercise of the right of
access to administrative courts by persons
held in pre-trial detention facilities. We

emphasise once again that the right
of access to a court as such cannot be
restricted; however, certain components
of this right may be exercised not in
a manner acceptable to a person held in
a pre-trial detention centre, but rather in
a manner that is normatively permissible,
taking into account the restrictions
established by criminal enforcement
legislation.

The national legislator has enshrined
the right of everyone to access a court
in a number of provisions of the
Constitution of Ukraine. In particular,
reference should be made to:

— Article 8, which provides that
“recourse to a court for the protection of
the constitutional rights and freedoms of
the individual and the citizen directly on
the basis of the Constitution of Ukraine
is guaranteed”;

— Article 55, which stipulates that
“everyone is guaranteed the right to
challenge in court decisions, actions, or
omissions of public authorities, local self-
government bodies, and their officials”;

— Article 64, which states that even
under conditions of martial law or a state
of emergency, the rights and freedoms
provided for in the aforementioned
Article 55 of the Constitution may not
be restricted.

The Constitutional Court of Ukraine
(hereinafter — the CCU)), as the sole body
of constitutional jurisdiction vested
with the authority to provide official
interpretation of the Constitution of
Ukraine, has repeatedly addressed the
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essence of the right enshrined in Article
55 of the Basic Law. In particular, it has
stated that:

— “the constitutional right to
challenge in court any decisions, actions,
or omissions of all public authorities,
local self-government bodies, and their
officials is guaranteed to everyone. The
exercise of this right is ensured within
the relevant type of judicial proceedings
and in accordance with the procedure
established by procedural law” (Decision
of the Constitutional Court of Ukraine of
14 December 2011 No. 19-rp/2011 in the
case concerning the appeal against the
inactivity of subjects of public authority
with regard to crime reports) [12];

— “the guarantee, under the
provision of part two of Article 55 of the
Constitution of Ukraine, of everyone’s
right of access to a court for the purpose
of challenging decisions, actions,
or omissions of subjects of public
authority constitutes a requirement
of the principle of the rule of law”
(Decision of the Constitutional Court
of Ukraine (Second Senate) in the case
based on the constitutional complaints of
Eduard Kariakin and the limited liability
company “Trading House “Eko-Vuhillia
Ukrainy” concerning the constitutionality
of the provisions of part one of Article 79
of the Law of Ukraine “On Banks and
Banking Activity” of 24 June 2020 No.
6-p(11)/2020) [13].

Recognising that constitutional norms
determine the strategy for developing
current legislation, we note that the above

provisions of the Basic Law of the state
are developed and specified at the level
of Ukrainian laws. In particular, Part 1 of
Article 5 of the Code of Administrative
Procedure contains the following: ‘Every
person has the right, in accordance with
the procedure established by this Code,
to apply to an administrative court if
they believe that their rights, freedoms or
legitimate interests have been violated by
a decision, action or inaction of a public
authority’ [14]. Let us emphasise: every
person; it is not absolutely impossible
for the decisions, actions or inaction
of a public authority (we emphasise,
not within the framework of criminal
proceedings or criminal enforcement
proceedings) may violate the rights,
freedoms or legitimate interests of
a person who, by a reasoned decision of
the court hearing the criminal case, has
been placed in custody as a preventive
measure and is therefore being held in
a pre-trial detention centre. The list of
such decisions, actions or inaction is quite
extensive; we will mention only a few:

— refusal by a local government body
to grant permission to develop a land
management project for the allocation
of a land plot;

— a decision by a pension authority
to limit the maximum pension amount;

— 1naction by the social protection
department of the district state
administration in calculating and paying
monthly cash benefits, etc.

What are the characteristics of the
right of access to administrative courts
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for persons held in pre-trial detention?
Before providing a reasoned answer to
this question, it is worth considering,
at least in general terms, the legal
characteristics of the detention of such
persons and their legal status. This, it
seems, will allow us to objectively assess,
in the context of access to administrative
courts, the primary legal status of such
persons in places of pre-trial detention
as potential plaintiffs in administrative
courts. After all, they have the right
to appeal to administrative courts. In
general, these features can be formulated
as follows:

— firstly, these are persons who are
held in pre-trial detention facilities in
order to prevent possible evasion of pre-
trial investigation and court proceedings,
obstruction of criminal proceedings or
engagement in criminal activity;

— secondly, their detention is based
on a decision of the court conducting the
criminal proceedings;

— thirdly, such persons are held in
pre-trial detention centres, guardhouses
of the Military Law Enforcement Service
of the Armed Forces of Ukraine and,
in some cases, temporary detention
facilities;

— fourthly, this is probably decisive
for the perception of the exercise of
the right of access to an administrative
court — such persons in custody are
subject to certain restrictions, as defined
by the provisions of the Law of Ukraine
“On Pre-trial Detention” and specified
in the Internal Rules of Procedure of the

Pre-trial Detention Centres of the State
Criminal Executive Service of Ukraine.

Article 6 of the Law of Ukraine “On
Pre-trial Detention™, entitled “Legal
Status of Persons in Pre-trial Detention”,
stipulates that persons in pre-trial
detention have the rights and obligations
established by law for citizens of Ukraine,
with the restrictions provided for by this
Law and other regulatory legal acts [15].
I consider it appropriate to emphasise that
the Law clearly indicates the restrictions
for persons held in places of pre-trial
detention. This is natural, because, as
noted in this article above, such persons
are suspects, accused, defendants or
convicts whose sentences have not yet
become final. Therefore, it is this fact
that determines the basis of their actual
current legal status.

In accordance with the relevant law,
the Internal Regulations of the Pre-trial
Detention Centres of the State Criminal
Executive Service of Ukraine, in Chapter
3 of Section I, “Legal Status of Prisoners
and Convicts Held in Pre-trial Detention
Centres,” contain paragraph 1, according
to which “prisoners and convicts held
in pre-trial detention centres enjoy all
human and civil rights provided for by
the Constitution of Ukraine, with the
exception of restrictions defined by
Ukrainian legislation and established
by court sentence (for convicts).
Restrictions on the rights of prisoners and
convicts must be minimal and necessary
to achieve reasonable objectives. Such
restrictions cannot be applied if there are
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less restrictive alternatives for effectively
achieving the objectives set” [16]. This
also confirms the existence of certain
restrictions on the ability of persons held
in pre-trial detention centres to exercise
their rights.

Another notable feature when
analysing the specifics of exercising the
right of access to administrative courts
by persons held in pre-trial detention
centres is the prevalence of academic
research in which authors conduct
scientific studies on such persons’ access
to criminal courts. To a certain extent,
this is understandable from scientific
and practical points of view, since, for
a person remanded in custody, this is the
main motivating factor in searching for
adequate procedural steps. Therefore,
I. Hloviuk’s view seems logical: “In
criminal proceedings, access to court
means the possibility of the court
considering and resolving a dispute
relating to criminal law and criminal
procedure, both at the pre-trial stage
(access to judicial review) and the judicial
stage (access to justice), and access to
justice should be understood as ensuring
the possibility of a criminal case being
considered on its merits at the judicial
stage of criminal proceedings™ [17, p.
5]. In this regard, it is worth referring
to a publication by O. Korovaiko, who
notes that “the essential difference
between criminal proceedings and other
proceedings is the existence of a pre-trial
investigation”. Accordingly, at this stage,
it is the prosecutor and investigator,

rather than the court, who carry out
criminal procedural activities aimed at
a comprehensive, complete and impartial
investigation of the circumstances of
the criminal proceedings. Therefore,
ensuring the right of a person whose
rights have allegedly been violated
during the pre-trial investigation to apply
immediately to the court for protection
is problematic [18, p. 289]. However,
as mentioned earlier, the scientific and
practical problem of access to the courts
is not limited to criminal procedure
or criminal enforcement aspects.
For individuals detained in pre-trial
detention centres, access to the courts
may manifest as an attempt to gain access
to administrative courts. This issue is
important and requires attention from
scholars and law enforcement officials.

When examining the issue of access
to administrative courts by persons
held in pre-trial detention, an important
issue that should be addressed is the
right of such persons to participate
personally in court hearings where
administrative cases involving them
are being considered. At first glance,
it may seem that the provisions of the
Code of Administrative Procedure do
not contain any specific provisions
regarding this category of participants
in the case. In particular, part 3 of
Article 44 of this regulatory legal act
is formulated as follows: “The parties
to the case have the right: to participate
in court hearings, unless otherwise
specified by law; to participate in the
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examination of evidence; ask questions
of other participants in the case, as well
as witnesses, experts, and specialists;
submit statements and motions, provide
explanations to the court, present their
arguments and considerations on issues
that arise during the court proceedings,
and object to the statements, motions,
arguments, and considerations of
other persons™ [14]. We emphasise
the following: to participate in court
hearings, unless otherwise specified
by law. In other words, the right to
participate in a court hearing in the
context of administrative proceedings
is not absolute. Its implementation
may depend on whether there are other
factors/circumstances specified by law
that are more significant in social terms
and may in fact limit the right of such
a person to participate personally in the
consideration of an administrative case.

In this regard, the decision of the
Constitutional Court of Ukraine dated
12 April 2012 No. 9-pn/2012 (case
on the constitutional appeal of citizen
Anton Pavlovych Troian regarding the
official interpretation of the provisions
of Article 24 of the Constitution of
Ukraine (case on the equality of parties
in court proceedings)) is indicative. In
brief, citizen Troian A. P. appealed to the
Constitutional Court of Ukraine for an
official interpretation of the provisions of
Article 24 of the Constitution of Ukraine
regarding the right of a convicted person
who is in prison to be brought to court to
participate in court proceedings in civil

jurisdiction cases... The author of the
petition considers that the fact that he
cannot personally participate in the court
proceedings as a plaintiff because he is
serving a prison sentence in a closed-
type penal institution is discriminatory
and violates the constitutional right to
equal access to justice [19]. Although
from a formal legal point of view this
decision relates to convicted persons who
are in places of deprivation of liberty, it
also has theoretical and methodological
significance for the analysis of the legal
status of persons who are in facilities of
pre-trial detention. The main conclusions
from this decision, from the perspective
of the purpose of this publication, are as
follows:

— the Constitutional Court of Ukraine
concluded that the personal participation
of'a convicted person serving a criminal
sentence in penal institutions as a party to
the judicial process creates the conditions
for a complete, comprehensive, objective
and impartial consideration of the case.
Such participation of a convicted person
as a party in the consideration of a case in
courts of all jurisdictions, specialisations
and instances must be ensured by the
relevant procedural law. The decision
on the procedure for the participation
of the convicted person as a party in the
consideration of the case must be taken
by the court in accordance with the
procedure and conditions specified by
the relevant procedural law (paragraph
3 of subparagraph 2.3 of paragraph 2 of
the explanatory part);
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— in terms of constitutional appeal,
the provisions of Article 24 of the
Constitution of Ukraine regarding the
equality of citizens in constitutional
rights, freedoms and before the law in
conjunction with the provisions of part
one of Article 55, paragraph 2 of part
three of Article 129 of the Constitution
of Ukraine regarding the protection by
the court of the rights and freedoms of
individuals and citizens and the equality
of all participants in the judicial process
before the law and the court should be
understood to mean that everyone, i.e.
citizens of Ukraine, foreigners, stateless
persons, has equal rights guaranteed
by the state to the protection of their
rights and freedoms in court and to
participate in the consideration of their
case in accordance with the procedure
established by procedural law in courts
of all jurisdictions, specialisations and
instances, including persons who have
been convicted and are serving criminal
sentences in penal institutions (paragraph
1 of the operative part).

In this case and in the relevant
decision of the sole constitutional
jurisdiction body, it is important to
ensure the right of persons in places
of deprivation of liberty to participate
personally in the consideration of
cases of all jurisdictions, through the
provisions of the relevant procedural
law, which will determine the procedure
for such participation. Therefore, the
personal participation of such persons
in administrative proceedings is possible

when such a provision is included in the
Code of Administrative Procedure of
Ukraine. Currently, however, no such
provision exists.

It should be noted that the Code of
Administrative Procedure of Ukraine
does not regulate the procedure for
ensuring the personal participation of
a person who is subject to a preventive
measure in the form of detention in a pre-
trial detention facility in the consideration
of an administrative case as a party to the
proceedings. Consequently, the relevant
procedural law does not empower the
administrative court to ensure the
personal attendance (delivery) of such
a person, who is a party to a public law
dispute, in a court hearing.

In situations where a person in pre-
trial detention wishes to participate in
a court hearing where an administrative
case in which they are a party is being
considered, but is unable to do so in
person, video conferencing may be
a viable solution. According to Article
195 of the Code of Administrative
Procedure, a party to the case, or
their representative has the right to
participate in the court hearing via
videoconference outside the court
premises or in the premises of another
court, provided that the court has the
relevant technical capabilities, which the
court shall indicate in its decision to open
proceedings in the case, except in cases
where the court deems the appearance
of that party in the court hearing to be
mandatory [14].
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An additional factor that makes
videoconferencing a viable option for
ensuring the personal participation
of a person being held in a pre-trial
detention centre is its use in conditions
of martial law. In such conditions, where
saving lives and ensuring people’s
safety are of paramount importance,
this is the only option. “We agree that
even under extraordinary legal regimes,
the judicial system must continue to
hear and decide administrative cases.
The administration of justice should
not be restricted, except in situations
where the exercise of powers is actually
impossible” [20, p. 204]. “An analysis
of the peculiarities of administrative
court activities under martial law shows
that administrative proceedings can be
conducted via videoconference...” [21,
p. 318]. Thus, the authors emphasise
that the judicial system can and must
ensure the consideration and resolution
of administrative cases even under
martial law. Videoconferencing appears
to be an adequate alternative whereby
a person held in a pre-trial detention
centre can participate in court hearings,
examine evidence, ask questions of
other participants in the case and submit
statements and motions.

In addition, the case of Marcello
Viola v. Italy is important when deciding
on the admissibility of videoconferencing
as a form of participation in court
proceedings. In this case, the ECHR stated
that the personal presence of the accused
in court is of fundamental importance in

the interests of a fair and equitable trial.
However, the use of videoconferencing
does not contradict the Convention or
other international instruments. These
include the Second Additional Protocol
to the European Convention on Mutual
Assistance in Criminal Matters of
1959 (Article 9), the Resolution on the
Protection of Witnesses in the Fight
against International Organised Crime
(para. 8) and the Convention on Mutual
Assistance in Criminal Matters between
the Member States of the European
Union (Article 10) [22].

Finally, the practice of the
Supreme Court of Ukraine confirms
that videoconferencing is an adequate
alternative to personal participation
in court proceedings, in which the
procedural rights of the participant in
the court proceedings will be taken
into account to the maximum extent
possible. In its ruling of 10 June 2024
in case No. 755/20577/21, the Supreme
Court noted that conducting a court
hearing via videoconference is one of the
ways a person can participate in a court
hearing, as it allows them to perceive
what is happening during the court
proceedings in real time, to respond in
a timely manner to any words or actions
of the participants, to express their own
position, to ask questions and to exercise
all the rights provided for by law [23].

CONCLUSIONS

In conclusion, we would like to
emphasise that access to administrative
courts is an important factor in
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how the state’s system for ensuring
human and civil rights and freedoms
is perceived, as it demonstrates the
extent to which the current legislation
is democratic and humane. At the same
time, however, persons in pre-trial
detention may exercise this right with
certain restrictions. These are primarily
established by the provisions of the
Ukrainian Law “On Pre-Trial Detention”.
In particular, this concerns the right to
be heard, i.e. the right to participate in

person in court proceedings. It seems that
an objectively alternative way for such
persons to participate in administrative
proceedings is to participate via
videoconference. This is provided that
a corresponding application is submitted
in advance. Overall, the issue of access
to administrative courts for persons in
pre-trial detention is a promising area
for general theoretical and sectoral legal
research.

[1]
[2]

REFERENCES
Stetsenko, S. H. (2024) Tasks of administrative proceedings of Ukraine: substantive analysis.
Bulletin of the National academy of legal sciences of Ukraine, 31(4), 151-166.
Parker, C. (1999). Just Lawyers: regulation and access to justice. Oxford: Oxford University
Press.

[3] Ovcharenko, O. M. (2008). Accessibility of justice and guarantees of its implementation.

Kharkiv: Pravo.

[4] Guivan, P. D. (2019). The right to a fair trial: essence and temporal dimensions according to

(8]
(]

224

international standards. Kharkiv: Pravo.

Lemak, O. V. (2014). The right to judicial protection: constitutional and legal aspect
(Candidate thesis, Kharkiv, Ukraine).

Tsuvina, T. (2020). The right to access to court: the ECHR approach. Entrepreneurship,
economy and law, 4, 60—69.

Buckley, M. (2008). Searching for the Constitutional Core of Access to Justice. The Supreme
court law review: Osgoode’s Annual Constitutional Cases Conference, 42. Retrieved from
http:// digitalcommons.osgoode.yorku.ca/sclr/vol42/iss1/20..

Frank, R. (2019). How rising income inequality threatens access to the legal system. Deedalus.
Access to Justice. 1, 10—-18.

Johnson, E. (2015). Justice, Access to. International encyclopedia of the social &
behavioral sciences (second Edition), 919-927. Retrieved from https://doi.org/10.1016/
B978-0-08-097086-8.86044—4

Balatska, O. (2020). Access to justice as a general principle of criminal proceedings.
Entrepreneurship, economy and law, 8, 262-268.

Pavlyuchenko, Y. M. (2023). The right to judicial protection in commercial proceedings.
Legal Journal of the Vasyl Stus Donetsk National University, 1(2), 128—140.

Decision of the Constitutional Court of Ukraine of 14 december 2011 Ne 19-rp/2011 (in the
case of appealing against the inaction of public authorities regarding allegations of crimes).
Official gazette of Ukraine, 101.

Yoearbook of Ukrainian law



e IR of Access o Admiisiraiive Courd

[Stetsenko)SH anxil foffitsplmplementation®

[13]

[14]
[15]

[16]

220.

Decision of the Constitutional Court of Ukraine (Second Senate) of 24 June 2020
Ne 6-p(11)/2020 in the case on the constitutional complaint of Eduard S. Karyakin, Limited
liability company ‘Trading House “Eco-Coal of Ukraine” regarding the compliance with the
Constitution of Ukraine (constitutionality) of the provisions of part one of Article 79 of the
Law of Ukraine “On banks and banking”. Official gazette of Ukraine, 57.

Code of Administrative Procedure of Ukraine dated. (2005, July). Retrieved from
https:zakon.rada.gov.ua/laws/show/2747—15#Text.

On Pretrial detention: Law of Ukraine. (1993, June). Bulletin of the Verkhovna Rada of
Ukraine, 35, 360.

On approval of the Rules of procedure for pre-trial detention centres of the State criminal
executive service of Ukraine: Order of the Ministry of justice of Ukraine (2019, June).
Official gazette of Ukraine, 58.

Glovyuk, I. V. (2011). Access to court in criminal proceedings: problems of theory. Journal
of the Academy of Advocacy of Ukraine, 2, 1-7.

Korovayko, O. 1. (2015). The essence and content of the right to judicial protection in criminal
proceedings. Prykarpatskyi yuridichnyi visnyk, 3, 286—290.

Decision of the Constitutional Court of Ukraine of 12 April 2012 Ne9-rp/2012 in the case
on the constitutional appeal of citizen Anton Pavlovych Troyan regarding the official
interpretation of Article 24 of the Constitution of Ukraine (case on equality of parties to the
trial). Official gazette of Ukraine, 32.

Mishchuk, I. V., & Kyrychuk, B. S. (2023). Peculiarities of the implementation of
administrative justice in conditions of martial law. South Ukrainian Legal Journal, 1, 200—
205.

Solomakha, A. G. (2023). Peculiarities of administrative judicial proceedings under martial
law. Legal Scientific Electronic Journal, 8, 316-319.

Case Marcello Viola v. Italy. (2019, June). Retrieved from https://hudoc.echr.coe.int/eng#
{%22itemid%22: [%22001-77246%22]}

Resolution of the Supreme Court (2024, June, Case Ne755/20577/21) Retrieved from https://
reyestr.court.gov.ua/Review/119741274

Semen H. Stetsenko

Doctor of Law, Professor

Corresponding Member of the National Academy of Legal Sciences of Ukraine
National Academy of Legal Sciences of Ukraine

61024, 70 Hryhoriia Skovorody St., Kharkiv, Ukraine

Judge of the Supreme Court

01029, 8 Knyaziv Ostrozkykh St, Kyiv, Ukraine

Published: Journal of the National Academy of Legal Sciences of Ukraine, 2025, 32(1), 205—

N

18Y,20:26 225



|
Tetiana Kolomoiets

Doctor of Law, Professor

Corresponding-member of the National Academy of Le-
gal Sciences of Ukraine

Honored Lawyer of Ukraine, Dean of the Faculty of Law
Zaporizhzhia National University

Zaporizhzhia, Ukraine
https:/jorcid.org/0000-0003-1101-8073

Maciej Serowaniec

Prof. dr hab.

Dean of the Faculty of Law and Administration
Faculty of Law and Administration

Nicolaus Copernicus University in Torun
Torun, Poland
https:/jorcid.org/0000-0003-4693-7977

Serhii Fedchyshyn

Doctor of Law, Professor

Professor of the Administrative Law Department
Yaroslav Mudryi National Law University
Kharkiv, Ukraine
https:/jorcid.org/0000-0003-3096-3214

Karolina Rokicka-Murszewska

PhD, Assistant Professor at the Department of Adminis-
trative Law

Faculty of Law and Administration
Nicolaus Copernicus University in Torun
Torun, Poland
https:/forcid.org/0000-0001-5402-4137

ENHANCING INTEGRITY IN PUBLIC SERVICE

OF POLAND AND UKRAINE: IS THE ABSENCE

OF FINANCIAL COMPENSATION DURING THE
“COOLING-OFF PERIOD” JUSTIFIED?

Abstract. This research examines the regulation of the “cooling-off period” in public
service, focusing on Ukraine and Poland, and explores European experience in providing
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financial compensation for former public servants during such periods. The “cooling-off
period” is a legal mechanism that restricts post-employment activities of former public
officials in the private sector to prevent conflicts of interest, misuse of official connections,
and to ensure public trust. While effective in safeguarding public interest, it limits the
constitutional right to work, potentially causing financial and professional disadvantages
for former officials. Ukraine and Poland currently implement the “cooling-off period”
without providing financial compensation, creating disproportionate restrictions and di-
minishing the attractiveness of public service, particularly under challenging socio-eco-
nomic conditions. In Poland, similar rules apply to former public servants, including se-
nior officials, though no financial compensation is currently provided, highlighting the
need to reconcile legal restrictions with personal rights. Comparative analysis of Euro-
pean practices, including EU institutions and countries such as Austria, Spain, Norway,
Portugal, and Finland, reveals that financial compensation is often granted to former
politicians and senior civil servants, aligning the duration and amount of payments with
post-employment restrictions. Compensation serves multiple purposes: balancing public
and private interests, ensuring proportionality of restrictions, mitigating income loss, and
reinforcing ethical compliance. The study identifies key features of such compensation —
its special legal nature, temporariness, monetary form, salary-based amount, and target
positions — and emphasizes its role as a state guarantee. The conclusions highlight the
theoretical and practical necessity of introducing compensation mechanisms in Ukraine
and Poland to align the “cooling-off period” with European standards, ensuring fairness,
proportionality, and protection of former public servants’rights while maintaining effec-
tive anti-corruption safeguards.

Key words: financial compensation, financial guarantees, public service, cooling-off
period, termination of public service, anti-corruption, public interests, private interests,
limitation of rvights, public administration, Poland, Ukraine, European experience.

1. Introduction

Integrity is one of the fundamental
European standards of public service,
which takes on particular significance for
Ukraine in the context of implementing
the strategic course toward European
Union integration, as enshrined in
the Constitution of Ukraine. Poland,
as a member of the European Union,
is also in a constant search for best
practices and approaches to building an
integrity-based public service. One of
the instruments widely used in European
countries to prevent conflicts of interest

in public service is the regulation of
the so-called “cooling-off period” —
a legally or normatively established
period following the termination of
public service employment during which
a former public servant is prohibited
from occupying certain positions in
the private sector or representing the
interests of third parties in dealings
with the public authority where they
previously served. This instrument is
designed to reduce corruption risks,
prevent the use of official connections
for personal gain, and ensure public
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trust in governmental institutions. It is
generally considered that the temporal
interval between employment in the
public and private sectors is significant
for the intensity of potential conflicts
of interest. It is expected that, after
a certain period following dismissal,
the ability of a former public servant
to influence decision-making processes
in favor of a new employer — through
prior connections, knowledge, and
access to confidential information — will
be significantly reduced (Transparency
International, 2017).

At the same time, the “cooling-off
period” effectively limits the exercise of
one of the fundamental rights of citizen —
the right to work. A former public servant
who is unable to take employment in the
private sector that directly corresponds
to their professional competence faces
restrictions and may encounter financial
difficulties. This raises the question:
should the state provide compensation for
such a prohibition? In various countries,
different models have already been
developed, ranging from the complete
absence of financial compensation to
guarantees of payments that partially or
fully offset the individual’s losses during
the period of the prohibition.

The relevance of this topic lies in
the need to find a fair balance between
public interest and the private interests
of former public servants. In a global
context, discussions focus not only on
the legal but also on the ethical aspects
of this issue: is it justified to impose an

additional burden on a public servant in
the form of a prohibition on private sector
employment without corresponding
financial compensation? Ukraine, as
well as Poland, is currently reforming the
institution of public service in accordance
with European standards and also faces
this challenge. Therefore, analyzing
European experience in this field to
improve the Ukrainian and Polish model
of the “cooling-off period” has significant
theoretical and practical importance.

It should be emphasized that, while
a number of studies have addressed
corruption prevention in public service —
both Ukrainian (A. Berlach, Y. Bitiak,
L. Bila-Tiunova, T. Kahanovska,
S. Kivalov, T. Kolomoiets, V. Kolpakov,
N. Matiukhina, N. Yanyuk, et al.)
and European scholars (P. Kuczma,
L. D. Dabrowski, A. Barczewska-
Dziobek, M. K. Kozlowska,
A. Kobylinska, G. Makowski, M. Solon-
Lipinski, L. Petrdkova, F. Pazderski) —
the issue of financial compensation
for former public servants during the
“cooling-off period” remains largely
unexplored in legal scholarship. A very
limited number of such specialized
studies exist even in European
jurisprudence, as noted in analytical
materials of European Union institutions
(European Parliament, 2017). This
issue has been characterized within
the European Union as “insufficiently
theorized, inadequately researched,
undervalued, and in many cases
insufficiently regulated” (Keane, 2011).
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In light of the above, several key
tasks of this research arise: first, to
provide a comparative analysis of the
“cooling-off period” models in the
public service of Ukraine and Poland
in the context of the availability of
financial compensation for former
public servants; second, to analyze
and summarize European experience
regarding the normative and legal
establishment of financial compensation
during the “cooling-off period” for
individuals leaving public service; third,
to provide a theoretical characterization
of financial compensation for former
public servants during the “cooling-
off period” as a specific type of state
financial guarantee; and fourth, to
formulate proposals for improving the
“cooling-off period” models in the public
service of Ukraine and Poland, taking
into account the leading experience of
some European Union member states.

2. The “Cooling-Off Period” in the
Public Service of Ukraine: Current
Status and the Absence of Financial
Compensation

In Ukraine, requirements regarding
the “cooling-off period” fall within the
system of anti-corruption restrictions
in the public service, which have been
legally established as “restrictions
following the termination of activities
related to the exercise of state or
local government functions”. These
requirements are codified in Article 26
of the Law of Ukraine “On Preventing

Corruption” of 14 October 2014 and
provide for four types of prohibitions:
concerning employment, transactions,
the use and disclosure of information,
and representation. Specifically, it is
established that individuals authorized
to perform state or local government
functions (hereinafter — public servants)
are prohibited:

1) for one year from the date of
termination of such activity, from
entering into employment contracts or
conducting transactions in the field of
entrepreneurial activity with private law
entities or individual entrepreneurs, if
such entities were subject, within one
year prior to termination, to their powers
of control, supervision, or preparation/
decision-making regarding their
activities,

2) from disclosing or otherwise
using information obtained in connection
with the exercise of official powers
for personal benefit, except in cases
established by law;

3) for one year from the date of
termination of activity, from representing
the interests of any person in matters
(including court cases) in which the other
party is the body, enterprise, institution,
or organization in which they were
employed at the time of termination (Act
of Ukraine on Prevention of Corruption,
2014).

The legislative regulation of the
“cooling-off period” for former public
servants aims to prevent the “revolving
door” phenomenon, in which public
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servants, abusing their powers, transition
to private companies whose activities
they previously regulated, controlled, or
interacted with professionally, using their
official connections to benefit the new
employer (Zheng, 2015).

The imposition of a “cooling-
off period” directly restricts the
constitutional right to work. Article 43
of the Constitution of Ukraine of 28
June 1996 guarantees that “everyone
has the right to work, which includes
the opportunity to earn a living through
work freely chosen or agreed upon”,
and that “the state creates conditions
for the full realization of the right to
work, ensures equal opportunities in the
choice of profession and type of labor
activity, and implements programs of
vocational and professional training,
retraining, and requalification
according to societal needs”.
According to the legal position of the
Constitutional Court of Ukraine, “the
possibility to freely choose a type of
work and voluntarily enter into labor
relations signifies the freedom of choice
of a person seeking to acquire the legal
status of an employee...” (Judgment of
the Constitutional Court of Ukraine No.
1-1/2023, 2023). In characterizing the
essence of the constitutional right
to work, the Constitutional Court
emphasizes principles such as equality,
non-discrimination, and fairness
alongside freedom of employment
choice (Judgment of the Constitutional
Court of Ukraine No. 9-rp/2013, 2013;

Judgment of the Constitutional Court of
Ukraine No. 6-r(II)/2019, 2019).

Regulation of the “cooling-
off period” effectively imposes on
former public servants a limitation
for a specified time on their freedom
to choose a profession or type of
activity in certain areas, as guaranteed
by Article 43 of the Constitution of
Ukraine. A former public servant, having
acquired professional competence in
a specific field during public service,
is restricted from exercising their right
to work in the private sector under
conditions established by Ukrainian law.
Undoubtedly, imposing a “cooling-off
period” is a globally justified practice
due to its social necessity — to prevent
conflicts of interest and the misuse of
official powers for private gain. However,
any restriction on constitutional
rights, including the right to work,
requires adherence to the principle of
proportionality, which in international
practice typically entails introducing
compensatory mechanisms to mitigate
the negative impact of such prohibitions
on the individual. In the context of the
Ukrainian “cooling-off period” model,
the absence of financial compensation
mechanisms appears particularly
problematic, rendering the interference
with former public servants’ right to
work disproportionate. The state does
not provide an adequate “equivalent” for
the restrictions it imposes.

Moreover, the lack of financial
compensation during the “cooling-off
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period” in Ukraine’s public service
has significant socio-economic
consequences. Restricting employment
rights without appropriate financial
compensation may reduce the motivation
of highly qualified specialists to work
for the state, especially in fields where
the private sector offers higher salaries
and fewer restrictions. Former public
servants, who have gained valuable
experience, knowledge, skills, and
competencies during public service,
risk facing unequal conditions compared
to private-sector employees, reducing
the attractiveness of public service for
Ukrainian citizens. Consequently, this
may reinforce the perception of public
service as an undesirable employment
option and contribute to a “brain drain”
from the public to the private sector.
This situation is further exacerbated
by the overall trend of growing
dissatisfaction and staff attrition in the
public service under the conditions of
martial law in Ukraine. Armed aggression
and martial law have created a complex
financial and material situation for public
servants, which, combined with other
factors, has laid the groundwork for
negative personnel trends, including staff
outflow from the public service. Official
statistics indicate an annual decline in
the number of actively employed civil
servants and an increase in vacant
public service positions since the onset
of martial law (voluntary resignation,
significant internal and external
migration, mobilization to the army, etc.).

Thus, the legislation of Ukraine
on preventing corruption establishes
“cooling-off period” requirements for
former public servants as a specific
type of anti-corruption restriction
(prohibition). A distinctive feature of
the Ukrainian model of the “cooling-off
period” is that it does not provide any
financial compensation for the restriction
of the constitutional right to work for
former public servants. This creates an
imbalance between the public interest
in preventing conflicts of interest and
private interests, limits the right of
former public servants to work, reduces
the attractiveness of public service for
qualified personnel, and exacerbates
negative staffing trends under the
conditions of martial law in Ukraine.

3. The “Cooling-Off Period” in
Poland’s Public Service in the Absence
of Financial Compensation

The mechanism of the so-called
“cooling-off period”, i.e. the statutory
grace period after the end of public office,
is one of the most important measures
in Polish law for preventing conflicts of
interest in public administration. In the
case of civil servants, this mechanism
was established in the Act of 21 August
1997 on restrictions on business activities
by persons performing public functions
and is based primarily on the provisions
of Article 7 of that Act. This provision
stipulates that persons holding public
office, including those belonging to the
civil service, may not, for a period of
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one year after leaving their position or
function, be employed or perform other
activities for an entrepreneur if they have
previously participated in the issuance of
an individual decision concerning that
entrepreneur. This construction expresses
the basic idea of the legislator, according
to which the competences and influence
used in the service of the state should
not become a direct tool leading to the
privileging of a specific economic entity
(Kuczma, 2025).

This provision is of particular
importance for civil servants, as they are
often responsible for preparing, analysing
and compiling materials leading to the
issuance of administrative decisions.
Even if the final signature on the decision
is made by a superior, the substantive
contribution of many lower-level officials
has a significant impact on the content of
the decision. Nevertheless, the statutory
prohibition referred to in Article 7(1)
applies only to formal participation in
the issuance of the decision itself. This
construction means that a significant
proportion of civil servants, despite their
actual involvement in the case, are not
subject to the waiting period requirement
because they cannot be considered to
have participated in the “issuance of
the decision”. In practice, this narrows
the scope of the prohibition and opens
up the possibility of circumventing it
(Rzetecka-Gil, 2021).

However, the Act provides for some
flexibility in the application of this
prohibition. Article 7(2) — (3) states

that in justified cases, it is possible to
obtain consent to take up employment
earlier. Consent is granted by a three-
member commission appointed by the
Prime Minister, and its decision is final.
This solution is intended to mitigate the
rigour of the provision, but at the same
time it may blur its preventive function
if applied too broadly. Particularly in the
civil service, where the scope of tasks
is very diverse and the degree of risk of
conflict of interest varies greatly, there is
a risk that the mechanism of exceptions
will become a loophole allowing the
prohibition to be circumvented in cases
that actually require caution.

Although the provisions clearly
prohibit not only employment but also
“performing other activities” for an
entrepreneur, the Act itself does not
define what these other activities are. The
lack of a definition causes interpretative
ambiguity and leads to a situation where,
in practice, former civil servants may
cooperate with the former addressee
of the decision in forms other than an
employment relationship, for example as
consultants, external experts, contractors
or contractors for specific tasks. Since
Article 15 of the Act, which provides for
sanctions for violating the prohibition,
uses only the term “employment”,
liability does not cover these alternative
forms of service provision. As a result,
the scope of protection provided for in
Article 7 is significantly weakened by the
narrower approach to sanctions, which is
an example of legislative inconsistency
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undermining the effectiveness of the
regulation as a whole (Kuczma, 2025).
The sanction provided for in Article
15 applies only to an entrepreneur
who employs a person covered by the
prohibition. This solution may raise
legitimate doubts. A civil servant who
is aware that they have been involved
in issuing a decision concerning a given
entity does not face any consequences
if they nevertheless decide to accept an
offer of employment or cooperation. All
responsibility rests with the entrepreneur,
who does not always have access to full
knowledge of the official’s previous
activities. This structure leads to the legal
risk being shifted to a party that in many
cases acts in good faith. Furthermore, the
sanction referred to in Article 15 covers
only certain categories of persons listed
in Article 2 of the Act, which means
that some administrative staff, including
certain persons belonging to the broadly
understood civil service, are not subject
to the consequences of their possible
employment during the grace period.
One more aspect is worth noting.
The legislator has set the grace period
at one year from the end of the term
of office. Compared to the solutions
applied in other European countries,
this is a relatively short period. Many
countries have adopted much longer
periods — from two to even five years —
particularly for positions related to
economic supervision, market regulation
or the handling of strategic information.
In the case of the civil service, whose

employees often have access to
confidential information, draft decisions
or strategies concerning the operation
of entire sectors of the economy, it is
difficult to consider that a one-year
“cooling-oftf” period is sufficient to
extinguish the potential influence of
an official on the situation of economic
entities. For this reason, although Article
7(1) theoretically introduces an important
safeguard, in practice it often fails to
provide an adequate level of protection
for the public interest (Rzetecka-Gil,
2021).

At the same time, it should be noted
that despite the objective imperfections
of the mechanism, the legislator acts
within the limits of constitutionally
permissible restrictions on freedom of
work. Such regulation is justified by the
specific nature of public service, which
requires transparency and impartiality
in the administration’s activities. When
taking up employment, civil servants
must take into account that the statutory
waiting period requirement is part of
the ethos of public service, while also
being a means of protecting citizens from
unfair practices and unequal treatment.

4. European Experience in
Establishing Financial Compensation
during the “Cooling-Off Period” in
Public Service

In the context of improving
Ukraine’s “cooling-off period” model
in public service on the path toward
Europeanization, the study of both pan-
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European experience, as observed in the
institutions and bodies of the European
Union, and national practices in individual
European states, is of significant
importance. Analyzing European
experience allows for the generalization
of approaches to organizing the “cooling-
off period” in public service with regard
to guaranteeing financial compensation
for former public servants, assessing
such experience, and determining the
feasibility of its introduction in Ukraine.

European scholarly literature
emphasizes that the purpose of
establishing financial compensation for
compliance with the “cooling-off period”
requirements for former public servants is
“multidimensional”. Such compensation
primarily aims to prevent conflicts of
interest, support former public servants
in the absence of employment and under
restrictions on their right to work, assist
during periods of financial vulnerability,
and serve as a manifestation of fairness,
proportionality, and recognition for the
diligent work performed in the public
interest. Compensation payments are also
perceived as a kind of “bridge” to future
employment (Keane, 2011; Roberts,
2017).

The necessity of properly regulating
the requirements of the “cooling-off
period” for former public servants is
emphasized in analytical materials of
European regional organizations, expert-
analytical groups, and others. For instance,
the OECD analytical report “Post-Public
Service Employment: Best Practices for

Preventing Conflicts of Interest” stresses
the importance of proportionality and
social justice in regulating “cooling-
off period” requirements (OECD,
2010), which is directly linked to the
advisability of introducing compensation
mechanisms for former public servants.
OECD materials prepared regarding
specific EU member states highlight
the appropriateness of financial
compensation during the “cooling-off
period”, noting that “the advantage of
such measures is that they may enhance
compliance with post-employment
restrictions” (OECD, 2025).
Transitional allowances are provided
for former public servants in EU
institutions and bodies. These allowances
are regulated by European acts. Council
Regulation (EU) No 2016/300 of 29
February 2016, “On the Determination
of the Remuneration of High Officials of
the EU”, establishes this guarantee in the
form of monthly transitional payments.
Their duration “shall be no less than six
months and no more than two years,
based on the purpose of transitional
allowances for public officials: to ensure
a certain level of financial stability
during a limited period immediately
after the end of their mandate until
subsequent paid employment with
a similar level of remuneration or
another source of income”. Article 10,
“Transitional Payments”, provides
that, starting from the first day of the
month following the month in which
a public servant ceases to hold office,
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monthly transitional payments are made.
The duration of eligibility for these
payments corresponds to the length of
public service but cannot be less than
six months or exceed two years. The
amount of payments is calculated based
on the base salary received at the time of
termination and is as follows: a) 40% —
for service < 2 years; b) 45% — for
service > 2 years but < 3 years; ¢) 50% —
for service > 3 years but < 5 years;
d) 55% — for service > 5 years but < 10
years; €) 60% — for service > 10 years
but < 15 years; f) 65% — for service > 15
years (Council of the European Union,
2016).

One of the contemporary issues
discussed in the EU is the insufficient
correlation between the duration of
transitional payments and the “cooling-
off period”. This issue was analyzed by
the Budget Policy Department of the
Directorate-General for Internal Policies
of the European Union. Analytical
materials from the Department concluded
that “increasing employment of former
public servants may lead to abuse of
office for private interests”. Consequently,
recommendations emphasized the need to
“strengthen the link between transitional
payments and the prohibition on post-office
employment” (European Parliament, 2017).

Table 1.

Correlation between the duration of transitional payments and the “cooling-off
period” for former EU public servants

. Durat‘u.)n of Duration of Cooling-
Position Transitional .
Off Period
Payments

President of the European Council 6—24 months 18 months

President and Membf-:'rs’ of the European 6-24 months 18 months
Commission

High Representative of the EU 6—24 months 18 months

President, Judges, Advocates General of the

Court of Justice of the EU 6-24 months 36 months

Ombudsman 36 months 36 months

President and Members (?f the European Court 6-24 months 36 months
of Auditors

The importance of correlating
transitional payments with the duration
of the “cooling-off period” for former
EU public servants is also emphasized
by expert-analytical and civil society
organizations. Transparency International

EU (TI-EU), analyzing this issue in the
context of the European Parliament,
recommends linking the duration of
cooling-off rules — during which MEPs are
prohibited from lobbying EU institutions
or taking employment that could create
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conflicts of interest — to the period in
which they receive transitional payments
funded by taxpayers (Freund, 2016). The
Alliance for Lobbying Transparency
and Ethics Regulation (ALTER-EU)
considers transitional payments as a key
incentive to refrain from employment
that may cause conflicts of interest.
However, it emphasizes that “the period
during which transitional payments apply
should match the cooling-off period”,
advocating for a three-year transitional
allowance during a three-year cooling-off
period (ALTER-EU, 2017).

Analysis of national experiences in
European states shows that approaches
to establishing “cooling-off period”
requirements after leaving public
service vary. Two main models can
be distinguished: 1) “cooling-off
period” requirements without financial
compensation (Belgium, Greece, Italy,
Poland, Slovenia, Czech Republic, etc.),
which prevail in most European countries;
2) “cooling-off period” requirements
with financial compensation, primarily
viewed as a means of ensuring financial
support to prevent conflicts of interest
in conditions of limited labor market
opportunities and restricted guaranteed
right to work (Austria, Spain, Norway,
Portugal, Croatia, etc.). This latter
group’s experience is of particular
interest regarding the subjects guaranteed
compensation, its amount, duration, and
conditions.

Analysis shows that in most
European countries where compensation

is provided, it is guaranteed for
individuals leaving high political office.
In Austria, compensation applies to the
former President, Prime Minister, and
Cabinet members. In Spain, transitional
payments during the cooling-off period
cover the Prime Minister and Cabinet
members, viewed as compensation for
restrictions on the right to employment
after leaving public service. Individuals
may refuse transitional payments, but
such refusal does not cancel the cooling-
off period. The right to transitional
payments is incompatible with any
new employment monitored by the
social security service. In Portugal,
compensation during the cooling-off
period is granted exclusively to the
former President. Norway’s experience
is notable as compensation is provided
not only for politicians but also for
senior civil servants, patronage officials,
and other state employees (OECD,
2015). In Finland, compensation applies
to senior civil servants, officials with
key responsibilities, and state sector
employees in government positions
with access to confidential information
(Government of Finland, 2017).

In Spain, the amount of compensation
equals 80% of the base salary. According
to §§ 8, 13—14 of the Norwegian Act
“On the Duty to Provide Information,
Employment Prohibitions, and
Proceedings for Politicians, Civil
Servants, and State Employees” of 19
June 2015, political figures and civil
servants are guaranteed payment equal
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to their salary at the time of dismissal
(Government of Norway, 2015). The

the Finnish Ministry of Finance directive
of 10 August 2007 (Government of

same applies in Finland, as established by Finland, 2017).

Table 2.

Approaches of European states to regulating financial compensation during the
“cooling-off period” for former public servants

Alignment of
Country Public Servants - Compf:nsati.on
Guaranteed Compensation Duration with
Cooling-Off Period
Austria President Yes
Prime Minister
Members of the Government
Spain Prime Minister Yes
Members of the Government
Norway Prime Minister Yes
Senior Civil Service
Civil Servants
Patronage Officials
Portugal President Yes
Finland Senior Civil Service Yes
Civil Servants with Key Responsibilities
State Employees with Access to Confidential Information

Thus, analysis of European and
national experiences demonstrates that
effective regulation of the “cooling-
off period” in public service requires
combining anti-corruption prohibitions
with financial compensation, which
encourages compliance with post-
employment restrictions, ensures
proportionality in rights limitations,
and provides financial support. In most
European states where compensation
is provided, payments are generally

granted to individuals leaving the
highest political offices (President,
Prime Minister, Cabinet members, e.g.,
Austria, Spain), but there are also cases
of broader coverage including senior
civil servants and other state officials
(Norway, Finland).

5. Conclusions

1. One of the state guarantees
present in the public service of several
European countries is financial
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compensation during the “cooling-off
period” for former public servants.
Such compensation is a specific type
of state guarantee provided to a public
servant in connection with the fact that,
after leaving office, temporary legal
restrictions (prohibitions) are imposed
on their professional activities in the
private sector (regarding employment,
concluding contracts, etc.). The main
purposes of compensation during the
“cooling-off period” are: a) ensuring
a balance between the public interest
(preventing conflicts of interest and
abuse of power) and the private interests
of the individual who has left public
service; b) ensuring proportionality of
the “cooling-off period” prohibition,
since without appropriate compensation
such a prohibition constitutes an
excessive restriction on the former
public servant’s right to work;
¢) compensating for losses (restrictions)
in employment opportunities that the
individual may experience as a result
of being prohibited from exercising the
right to work in the private sector after
leaving public service. The literature
also points to an important purpose
of the cooling-off period mechanism,
which is to “eliminate doubts as to the
impartiality of an official who, when
making decisions, could be guided by
the prospect of future benefits from
employment in private companies in the
private sector, and about the integrity of
an employer who could gain access to
confidential information, benefiting from

the promised employment of the official”
(Dabrowski, 2015, p. 69).

2. Analysis of European experience
allows for the generalization and
identification of features of financial
compensation during the “cooling-off
period” for former public servants. Key
characteristics of such compensation
include: a) a special nature — it is not
a general guarantee or social assistance
but is specifically linked to legally
established restrictions on the rights
of individuals leaving public service;
b) temporariness — the payment is
guaranteed only for the duration of
the “cooling-off period” restriction;
c¢) financial form — it is provided in
the form of monetary compensation;
d) amount — dependent on the salary
received while in public service, with
the specific amount potentially varying
(a certain percentage or the full salary);
e) applicable positions — generally
granted to politicians and members of
the senior civil service, among others.

3. Both in Poland and in Ukraine,
under current conditions, there is no
financial compensation for former
public servants during the “cooling-off
period”. In Ukraine, the requirements for
the “cooling-off period” are regulated
as a type of “restriction after cessation
of activity related to the performance
of state or local government functions”
(Article 26 of the Law of Ukraine On
Prevention of Corruption of 14 October
2014). At the same time, the Ukrainian
“cooling-off period” model for former
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public servants, while establishing
anumber of restrictions (prohibitions) on
professional activities after leaving public
service, does not provide for monetary
compensation, which can be characterized
as a disproportionate restriction on the
constitutional right to work. In this
context, the search for compensation
mechanisms is becoming increasingly
relevant to ensure proportionality in
restricting the rights of former public
servants and to provide additional means
for guaranteeing compliance with the
legislatively established “restriction
after cessation of activity related to the
performance of state or local government
functions”. One possible approach is the
adoption and introduction of European
experience (from EU institutions and
bodies, Austria, Spain, Norway, Portugal,
etc.) regarding the provision of financial
compensation to former public servants
during the “cooling-off period,” which
would require amendments and additions
to Article 26 of the Law of Ukraine On
Prevention of Corruption of 14 October
2014. In turn, the implementation of
this proposal requires further scientific
research and prior discussion within
the academic community regarding the
appropriate features of the proposed
compensation (including the categories
of public servants to whom it should
be guaranteed, its amount, payment
conditions, and other relevant aspects).
4. The “cooling-off” mechanism
for civil service employees in Poland,
established in Article 7 of the Act on

Restrictions on Conducting Business
Activity by Persons Performing Public
Functions, is one of the key tools for
safeguarding the impartiality of public
administration. Its primary purpose is to
prevent situations in which knowledge,
influence or contacts acquired while
performing public duties could be
used in a manner that undermines the
public interest or erodes trust in state
institutions. Civil servants, due to the
nature of their tasks, often have access
to information of significant economic
value, and their actions may directly
affect the situation of specific market
entities; therefore, statutory restrictions
in this area are particularly important.

Nevertheless, the current shape of
this regulation remains significantly
insufficient. Although the prohibition
is formulated in a clear way, it applies
only to cases of formal participation in
issuing an individual decision concerning
a given entrepreneur and does not take
into account the substantive contribution
many officials make to the decision-
making process. As a result, protection
against conflicts of interest is only
partial, emerging more from the literal
wording of the provision than from
its intended purpose. Additionally, the
sanction provided in Article 15 places
responsibility solely on the entrepreneur,
not on the former civil servant who
knowingly undertakes cooperation
despite the prohibition, creating an
imbalance that weakens the preventive
function of the regulation.
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A further concern is the one-year
cooling-off period, which is notably
short compared to solutions used in
other European countries. Considering
the pace of administrative processes, the
durability of professional relationships
and the value of information gained
within public administration, it is
difficult to argue that a year is sufficient
for genuinely cooling the relationship
between a former official and the
private sector. Consequently, the
regulation does not provide the level
of protection that would be appropriate
to contemporary challenges facing

the state. Although the cooling-off
mechanism is both necessary and
constitutionally justified, reflecting
the ethos of public service, it requires
substantial revision. Refining its
scope, precisely defining key terms,
introducing shared responsibility for
breaches, and considering an extension
of the cooling-off period could all give
this mechanism real effectiveness.
A strengthened cooling-off framework
would serve not only as a safeguard
against abuses, but also as an important
instrument for building citizens’ trust
in public administration.
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PUBLIC LAW AND THE PROTECTION OF PUBLIC
INTERESTS: GENERAL PRINCIPLES AND BRANCH-
SPECIFIC ASPECTS

Abstract. The article is devoted to the study of public law as a general legal founda-
tion for the regulation and protection of public interests, as well as to an analysis of its
interrelation with one of its branches — criminal law. The relevance of this research is
determined by objective factors, particularly the pivotal role of public law in establishing
the legal boundaries of state functioning (including the activities of public institutions),
promoting sustainable societal development, safeguarding fundamental human rights and
freedoms, and ensuring the proper protection of public interests. The purpose of the arti-
cle is to provide a comprehensive understanding of the mutual influence between public
and criminal law, and to elucidate the foundations and conditions for their coordinated
regulation. The study examines the essential features and characteristics of public law (in
a general legal context) and criminal law (in a branch-specific context), including their
subject matter, objectives, functions, and methods. It further identifies the directions of
their integration into a unified system for protecting public order and fundamental social
goods. The identification of these characteristics constitutes a principal substantive and
methodological approach, as it enables a deeper understanding of their essence, internal
logic, and interconnections across different levels of legal regulation, thereby contribut-
ing to a more profound comprehension of the nature of law in general. The article sub-
stantiates that the harmonization of public law and criminal law principles is one of the
key prerequisites for the development of a civilized society. Additionally, it outlines cer-
tain conditions and trends in the contemporary development of public and criminal law.

Keywords: rule of law, public law, criminal law, criminal liability; criminal offense;
legal regulation; legal framework.

Introduction subsystems — particularly individual
The legal system of Ukraine, branches oflaw —is currently undergoing
the system of law and its structural aphase of intensive transformation in light
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of well-known complex socio-legal and
political circumstances. This objectively
necessitates the clarification, and in
certain instances the reconsideration,
of numerous components of the legal
life of society. In this context, particular
attention should be devoted to public
law, both in its general theoretical and
autonomous dimension and in interaction
with its specific sectoral components,
most notably criminal law. The need for
such an inquiry derives from the fact
that criminal law constitutes a “natural”
component of public law, as it regulates —
taking into account its inherent
specificity — the relations between
the state and an individual who has
committed a criminal offense infringing
upon the sphere of protected public
interests.! Such interaction is intended
to ensure an appropriate legal balance

! The necessity of legally ensuring and pro-
tecting public interests has been consistently
emphasized by the Supreme Court of Ukraine.
The Court has characterized public interests as
socially necessary and valuable needs of the
individual, society, and the state that are funda-
mental to the productive development of society.
Furthermore, the Supreme Court of Ukraine has
specifically underscored that public (societal)
interests must be duly considered in the adop-
tion of key decisions and are subject to indepen-
dent legal protection. In addition, the Supreme
Court has articulated positions regarding the
substantive content and legal meaning of the
public (societal) interest. Retrieved from https:/
sud.ua/ru/news/publication/237700-verkhovniy-
sud-vislovivsya-stosovno-ponyattya-suspilno-
go-publichnogo-interesu; What is public interest
and how does it affect access to information?
Center for Democracy and Rule of Law. Re-
trieved from https://cedem.org.ua/consultations/
suspilnyi-interes-dostup/

between the state and the individual, to
promote the improvement of the system
for the protection of human rights, to
enhance the effectiveness of oversight
over the exercise of public authority, and
to guarantee the genuine implementation
of the rule of law within society. The
expediency of this approach is further
confirmed by the fact that public law —
at both the international and national
levels — primarily performs a protective
function aimed at safeguarding
fundamental societal interests through
a system of legal norms. The preliminary
stage of this process, as is well
established, entails the delineation of the
scope of conduct capable of encroaching
upon legally protected interests and
the corresponding attribution of legal
responsibility to those who perpetrate
such conduct. Within this broader
normative framework, criminal law may
be conceptualized as a distinct branch of
public law functioning as a specialized
regulatory instrument through which the
State exercises its most stringent form of
coercive authority. Its primary function is
to safeguard public order and to prevent
conduct deemed socially harmful or
dangerous by prescribing sanctions of
the highest degree of severity recognized
within the legal system. Concomitantly,
it is of paramount importance that the
exercise of such public authority be
conducted strictly in accordance with
the principle of legality and in full
compliance with applicable human
rights standards thereby ensuring that

244

Yoearbook of Ukrainian law



[StreltsovYeY

IBublicllFawfandfthe}BrotectionfofgBublic]
Inferesis Cenerall andl Brand-Speditic Agweds

any interference with individual rights is
firmly anchored in a duly enacted legal
norm. Any deployment of state coercion
must therefore be grounded in a clear
legal basis, satisfy the requirements of
proportionality and necessity, and remain
subject to effective legal oversight.
Accordingly, the present article
aims to undertake a comprehensive
examination of the interaction between
distinct levels of protection of societal
interests — specifically, state (public) and
collective (community) goods — through
the analytical lens of public and criminal
law norms. It further seeks to articulate
theoretically substantiated and practically
oriented recommendations aimed at the
progressive development and refinement
of the relevant legal framework, both
within academic discourse and in the
sphere of legislative policy-making.

General Framework

The development of the state, its legal
system, the system of law, and public law
constitutes an inherently interconnected
and mutually conditioned process,
insofar as each of these phenomena
is shaped by the broader trajectory of
societal evolution. Within this context,
the legal system may, without undue
exaggeration, be conceptualized as
a structural framework that safeguards the
stability, coherence, and continuity of the
socio-legal order. This characterization
derives from the intrinsic and systemic
interrelationship of the legal system with
both the state and society, as it operates —

most significantly — at the intersection of
these two domains.

The state performs a decisive role
in the formation and institutionalization
of the legal system, as well as in the
implementation and enforcement of its
regulatory mechanisms. Simultaneously,
however, the state itself represents
an integral element of the broader
social system, generated by society
and vested with the authority to
regulate its functioning in the public
interest.! The objective normative
and organizational dimension of the
legal system — its distinctive structural
“core” — is embodied in the system of
law. It is this system that serves as the
principal guarantor of the rule of law,
insofar as — provided it demonstrates
an adequate level of normative quality,
internal coherence, and hierarchical
consistency — it establishes the requisite
legal foundation for sustainable societal
development and effectively precludes
manifestations of legal arbitrariness.?

An understanding of the interaction
between the state and society in the
process of forming and implementing

! Lisna, I. (2023). European Integration and
the Modern Legal System of Ukraine: The Path
to Stability and Development. Topical Problems
of Law: Theory and Practice, 2(46), 169—179;
Milovska, N., Kot, O., Hryniak, A., & Kho-
menko M. (2022). The Legal System of Ukraine
under Martial Law. Helvetyka.

2 Guide on Article 5 of the European Con-
vention on Human Rights: Right to Liberty and
Security of Person. Updated on 31 August 202.
Retrieved from https://ks.echr.coe.int/
documents/d/echr-ks/guide art 5 ukr
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the provisions of the legal system and the
system of law discloses a certain duality
inherent in the system of law itself.
This duality is manifested through the
existence of two relatively autonomous
yet interrelated subsystems: public law
and private law. The differentiation
between these subsystems not only
refines the conceptual understanding of
the nature of the system of law but also
enables a more precise elucidation of
the functioning of its normative core,
both within the internal architecture of
the system of law and within the broader
framework of the legal system as an
integrated whole.! Such a distinction
further facilitates the identification of
the systemic interrelationship between
the state and society. Public law is
predominantly associated with the state-
oriented dimension of the legal system
and the system of law, as it regulates
relations in which the state (or its
authorized institutions) acts as a bearer
of public authority. In such relations, the
state does not participate inter partes
on a footing of formal equality, but
rather exercises normative and coercive
powers ex officio, thereby structuring
legal interaction through subordinative
regulation. Consequently, constitutional
law, administrative law, criminal law, and
other cognate branches are traditionally
regarded as constitutive components of

' Andriuk, V. Problematic Issues in the Con-
ceptual Representation of the Relationship be-
tween Public and Private Law. Retrieved from

file:///C:/Users/EBrenunii/Downloads/
vmaltseva,+Andriiuk+V. VA+(2017-44).pdf

the public law domain, stricto sensu,
insofar as they establish the organization,
competences, and limits of public
authority, as well as the conditions under
which such authority may be exercised.

By contrast, private law reflects to
a greater extent the societal dimension of
the legal system, as it governs relations
between formally equal subjects acting
in pursuit of their own — i.e., private —
interests. Within such relations, the
state may, so to speak, be regarded
primarily as an intermediary rather
than as a direct bearer of authoritative
power. Civil law, family law, and related
branches are therefore conventionally
classified as constituent elements of
private law, stricto sensu, insofar as they
regulate horizontal legal relationships
grounded in juridical equality and
dispositive norms. Both subsystems exist
in a condition of continuous interaction,
exerting reciprocal influence upon
one another and thereby reflecting the
dynamic evolution of the legal system as
an integrated whole. At the same time,
each may be regarded as a relatively
autonomous sphere of legal regulation,
possessing distinctive methodological
principles, regulatory techniques, and
normative structures, yet remaining
embedded within the overarching unity
of the legal order. In this respect, both the
unity of the system and the differentiation
of its subsystems presuppose coherence,
interdependence, and interaction,
commencing at the most fundamental
level — that of the legal norm. It is the
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legal norm that, ipso facto, gives rise to
legal relations, which in turn constitute
both the structural substratum and the
connective tissue of the legal system in
its entirety.!

An understanding of the foregoing
provides sufficient grounds to assert
that public law and criminal law should
be examined in their interrelationship,
inasmuch as they are substantively
and functionally interconnected.
They regulate, in juridical terms, the
“whole” and the “part,” respectively,
that is to say, the activity of the state
across various spheres, directions, and
manifestations. This intrinsic nexus
determines their shared defining
characteristic — publicness.? Within this
framework, and as will be demonstrated
through subsequent analysis, criminal
offenses ought not to be construed
merely as “disputes” between private
parties. Rather, they constitute unlawful
and socially harmful acts directed
against society as a whole and against
the public interest. Whereas private
law disputes are ordinarily resolved
at the initiative and disposition of the
parties concerned, criminal proceedings
are instituted ex officio, reflecting the
maxim that crime engages the authority
of the state itself. Accordingly, the

' Pylhun, N. (2022). Features and Signifi-
cance of a Legal Norm. Legal Scientific Elec-
tronic Journal, 4, 55-57.

2 Streltsov, Ye. (2018, September). The Pub-
lic Nature of Criminal Law. Legal Life of Mod-
ern Ukraine: International Scientific and Prac-
tical Conference.Odessa.

state bears responsibility for the
investigation, legal characterization
(qualificatio juris), adjudication, and,
where appropriate, the imposition
of punishment or the application of
alternative criminal law measures.
Hence, several conclusions may be
advanced. First, the state constitutes
an indispensable party to the legal
relations arising from the commission
of a criminal offense. Second, the
primary objective pursued by the state
through the instruments of criminal
law is the protection of society and
public order against the most serious
forms of socially dangerous conduct.
Third, public law in its entirety, as well
as each of its constituent branches —
including criminal law — operates within
a common normative orientation while
autonomously defining the grounds,
scope, and limits of the legitimate
exercise of state coercion. In so doing,
each branch substantiates, within its
respective domain, the broader legality
of such coercive intervention. Finally,
a theoretical conception of criminal law
as an integral component of public law
permits it to be understood not merely
as a system of norms establishing the
conditions of criminal liability, but
also as a distinctive legal instrument
through which the state secures social
stability. Such an approach facilitates
a more nuanced evaluation of the
degree of protection afforded to the
legal order and enables a more precise
determination of whose interests — and
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to what extent — they are effectively
safeguarded through the mechanisms
of criminal law.

Main Characteristics of a Legal
Subsystem and a Branch of Law

The identification and delineation of
the principal characteristics of a legal
system, its constituent subsystems, and its
individual branches represent one of the
central substantive and methodological
orientations of legal scholarship. Such
an inquiry enables a clarification of
their underlying essence and internal
coherence, facilitates the disclosure of
interrelationships among various levels
of legal regulation, and, to a significant
extent, promotes a more comprehensive
understanding of the nature of law, its
objectives, its operational mechanisms,
and its role in fulfilling the functions
entrusted to it. Against this background,
it is appropriate to outline briefly the
fundamental characteristics of a branch
of law. These include: its subject matter
(the sphere of social relations subject
to legal regulation); its objectives (the
purposes for which such regulation is
undertaken); its functions (the manner
in which regulation is exerted); and
its method (the specific legal techniques
and instruments through which regulation
is implemented). The subject matter
of public-law regulation encompasses
social relations directly linked to the
protection and realization of public
interests. A defining attribute of such
relations is the necessary participation of

the state (or its authorized bodies) acting
as a bearer of public authority. These
relations are structured in accordance
with the principle of “authority and
subordination” wherein the state (or
competent public authority) is vested with
the power to issue binding normative or
individual acts, whereas the other party
is placed under a corresponding legal
obligation to comply.!

Within the sphere of criminal law,
this principle acquires a particular
configuration: criminal-law relations
arise between the state and an individual
who has committed a criminally wrongful
act, that is, a criminal offense. Criminal
legislation, whose primary source is the
Criminal Code of Ukraine (hereinafter —
the CCU), is based on the Constitution of
Ukraine and on the generally recognized
principles and norms of international law
(Article 3(1) CCU). It specifies which
acts are to be classified as criminal
offenses and establishes the punishments
or other criminal-law measures
applicable to persons who commit them
(Article 1(2) CCU). Accordingly, it is the
state — rather than private individuals —
that exercises the entirety of criminal
prosecution powers, by virtue of its
legitimate and formally sanctioned
monopoly on coercion. It should further
be emphasized that the subject matter
of public law encompasses the totality

' Sokolova, 1. (2015). The Public-Law Re-
gime as a Legal Category: General Character-
istics, Features, and Types. Bulletin of the Na-

tional Academy of Legal Sciences of Ukraine,
4,29-39.
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of legal relations arising between the
state and individuals in the course of the
functioning of the state apparatus. By
contrast, the subject matter of criminal
law constitutes a distinct and specialized
segment of these relations, insofar as it is
directly concerned with criminal offenses
and the institution of criminal liability.
The objectives of public law
are determined primarily by the
Constitution of Ukraine, which
serves as its foundational normative
framework, while also synthesizing the
tasks and functions of the individual
branches incorporated within it. The
principal objectives of public law may
be summarized as follows: a) defining
the structure of the state through the
legal delineation of the constitutional
order, the system of state bodies,
their respective competences, and the
principles governing their organization,
operation, and interaction; b) regulating
administrative activity by establishing
the legal limits of public administration
in order to ensure the reasonableness,
efficiency, and lawfulness of its actions;
¢) protecting human and civil rights
and freedoms through the normative
specification of their content, the
guarantees securing their realization,
and the mechanisms designed to
safeguard them against violations by
public authorities; d) determining the
directions for the realization of the
public interest and ensuring the proper
functioning of society, as well as the
attainment of nationwide objectives,

including, inter alia, the execution of the
state budget, the implementation of fiscal
policy, and the maintenance of public
order.! Accordingly, public law provides
the legal organization of state authority,
establishes the foundational principles
governing its exercise, and is oriented
toward the realization of the general
societal interest, which constitutes an
essential precondition for the stability
and effective functioning of the state.
The objectives of criminal law, by
contrast, are characterized by a clearly
defined and normatively established
nature. Pursuant to current legislation,
these objectives consist in creating
a legal framework for the protection
of fundamental social values against
criminally unlawful encroachments,
ensuring public peace and security,
and preventing criminal offenses both
generally and specifically (Article 1(1)
CCU). This distinction underscores that
public law, as a whole, encompasses
a broad spectrum of objectives aimed
at regulating the activities of state
authorities, local self-government
bodies, and the organization of social
relations within the sphere of public
administration. Criminal law, in turn,
serves a narrower and more specialized
function, as its norms are applied
exclusively in circumstances where an
individual commits a criminal offense.
' Fundamentals of Public Law of
Ukraine. (2017). In A. Oliinyk, & M. Ka-
hadiy (Eds.), KNUTD; Lira LTD. Re-

trieved from https://er.knutd.edu.ua/bitstre
am/123456789/9021/6/20180418 OPPU_NP.pdf
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Whereas violations of public-law norms
may give rise to various forms of legal
liability — administrative, financial, or
disciplinary — violations of criminal-law
norms entail the most severe form of legal
accountability: criminal responsibility.
In this regard, criminal law operates
within the framework of public law
as a distinctive “last resort” (ultima
ratio) in the fulfillment of its protective
function. This principle implies that
criminal-law measures are invoked only
when alternative regulatory mechanisms
prove ineffective or insufficient to ensure
the adequate safeguarding of socially
significant relations.

A further dimension, which elucidates
both the scope and the latent potential of
criminal law, resides in its interaction
with other branches operating within
the broader architecture of the criminal
justice system. Whereas criminal law,
per se, articulates its own objectives
and delineates the substantive grounds
of criminal liability, it simultaneously
engenders a distinct normative demand,
thereby necessitating realization through
congruent procedural mechanisms. These
mechanisms furnish the institutional and
procedural infrastructure requisite for
the organization of law enforcement
activities, the orderly functioning of the
judiciary, and the coordinated operation
of ancillary criminal justice institutions.
Accordingly, the objectives of criminal
law ought to be assessed not merely as
formal normative declarations, but rather
in light of their substantive orientation,

structural coherence, and practical
enforceability. The effectiveness of
criminal law is therefore determined
less by the abstract formulation of its
aims than by the extent to which those
aims can be implemented through
existing legal instruments and procedural
frameworks, many of which belong to
adjacent or complementary branches of
law.

The determination of the subject
matter and objectives of a particular
branch of law constitutes the analytical
foundation for examining its functions —
that is, for understanding the manner
in which a branch, through its specific
sphere of legal regulation, is capable of
fulfilling the goals and tasks attributed to
it. In the context of criminal law, the study
of its functions discloses both its broader
socio-legal significance and its structural
position within the system of public law.
At the same time, the conceptualization of
criminal law functions remains one of the
most intricate issues in legal scholarship.
This complexity is attributable to
several interrelated factors. First, the
objectives assigned to criminal law by
the state inevitably contain an element
of normative subjectivity, reflecting
particular political, social, and historical
priorities. Second, notwithstanding this
subjectivity, the state endeavors to ensure
the greatest possible degree of objectivity
in the implementation of these functions.
The very notion of criminal law
functions presupposes that the normative
provisions through which its principal
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objectives are realized must conform to
a set of fundamental legal requirements,
thereby ensuring their coherence,
legitimacy, and practical effectiveness.
Several generally recognized criteria
merit particular attention in this regard.
Among the principal attributes that
determine the effectiveness of a legal
provision' are its internal coherence,
conceptual stability, and proportional
responsiveness to social transformation
and evolving societal needs. Legal
norms must be articulated with clarity
and precision so as to preclude arbitrary
interpretation or inconsistent application.
A central manifestation of legal certainty
in criminal law is the principle of nullum
crimen sine legev (“no crime without
law”), which stipulates that no individual
may incur criminal liability for conduct
that was not defined as a criminal offense
at the time of its commission. This
principle entails, inter alia, the prohibition
of retroactive application of criminal
legislation and the inadmissibility of
analogy in establishing or extending
criminal liability. Furthermore, among
the foundational principles that define
the essence and substantive content
of criminal law is the presumption of
innocence, as enshrined in Article 62 of
the Constitution of Ukraine.
An analysis of the foregoing
characteristics of criminal law necessarily
! Tsebenko, S. (2021). The Requirement of
“Quality” of Law as One of the Main Aspects
of the Principle of the Rule of Law. Dnipro Sci-

entific Journal of Public Administration, Psy-
chology, and Law, 4, 31-35.

entails recourse to the concept of “legal
regulation”, particularly at the level of
general legal theory. The interpretation
of this concept remains the subject of
sustained scholarly debate. Two principal
approaches may be distinguished.
The first conceives of “regulation” as
a relatively static condition in which law
occupies a central and determinative role?.
The second, by contrast, understands
regulation as a dynamic process —
a structured mechanism composed of
interrelated elements, of which law
constitutes only one component.* This
plurality of conceptual perspectives
complicates the precise delineation
of related categories, including legal
regulation, legal influence, legal
counteraction, and analogous notions.*
The resulting theoretical ambiguity
extends beyond abstract discourse and
has practical implications, affecting both
the coherence of legislative activity and
the consistency of law enforcement
practice.” The problem of defining the

2 General Theory of State and Law. (2002).
In M. Tsvik, V. Tkachenko, & O. Petryshyn
(Eds.). Pravo.

3 Bilozorov, Ye., Zavallnyi, A. & Zaiats N.,
& al. (2016). Theory of State and Law. National
Academy of Internal Affairs.

4 Melnyk, O. (2010). The Sphere of Legal
Regulation: Concept, Features, and Types. Pra-
vo Ukrainy, 9, 132—138.

3> Onishchenko, N. (2020). Legal Regulation,
Legal Influence, and Legal Support: An Index
of Interdependence. Pravova Derzhava, 31,
46-53; Ishchenko, I. (2011). Problems in Cor-
relating the Concepts of “Legal Regulation” and
“Legal Influence” in Contemporary Legal The-
ory. Yurydychna Ukraina, 8, 21-27.
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essence and structural composition
of legal regulation is thus inherently
complex and multifaceted, necessitating
comprehensive and specialized analysis.
Although this issue has been addressed
in prior scholarly works, wherein
certain theoretical positions have been
articulated, the present study confines
itself to an examination of the substantive
dimension of the concept of “legal
regulation,” with particular attention to
its functional and doctrinal implications.

Thus, within a state-organized society,
law emerges as the principal normative
regulator of social relations. It operates
as a coherent system of generally binding
rules of conduct — legal norms — formally
established or recognized by the state and
directed toward the regulation of societal
needs and the protection of overarching
social interests. The primary directions
of law’s influence on social processes
and individual behavior are expressed
through its functions. These functions
embody and concretize the social purpose
of law. Among these, the function of legal
regulation occupies a leading position.
According to one influential theoretical
approach to defining the essence of law,
this function consists in the organization
of social relations through a system of
legal instruments' designed to secure
and protect specific social interests that
require legal safeguarding.? In this sense,

' Theory of State and Law. (2006). In O. Zai-
chuk, & N. Onishchenko. Yurinkom Inter, 317.

2 General Theory of State and Law. (2009).
In M. Tsvik, & O. Petryshyn. Pravo, 207-208.

legal regulation represents the primary
means by which law structures social
interaction and ensures the realization
of socially significant values. In view of
these general theoretical premises, it is
appropriate to turn to an examination of
the principal function of criminal law.
Given that the concept of “criminal law”
is employed in both scholarly discourse
and legal practice in multiple senses, the
present analysis is confined specifically
to the normative provisions of criminal
law and to criminal legislation as their
formal expression. Since a normative
prescription constitutes the external
form through which a legal norm
is articulated,® criminal law and
criminal legislation may be regarded
as interrelated and functionally
complementary components of a unified
system of legal regulation.

The necessity of highlighting the
principal function of criminal law,
which underscores its significance, is
determined by several factors. First,
changes occurring in social life —
particularly the emergence of negative
phenomena and unlawful acts — require
recourse to the provisions of criminal
law* and their application.” However,

3 General Theory of State and Law. (2009).
In M. Tsvik, & O. Petryshyn. Pravo, 242

4 Streltsov Ye. (2025). The Object of Crimi-
nal-Legal Protection: On the Question of Defin-
ing New Categories. Pravo i Suspilstvo, 1,
478-485.

3 Streltsov, Ye. (2016). The Primary Task of
Legislation: Regulation or the Systematized
Regulation of Social Relations: Some Reflec-
tions, Bulletin of the Southern Regional Center
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criminal law does not always meet the
expectations placed upon it, giving rise
to extensive scholarly debate regarding
its actual and potential capacities —
ranging from practical applications to
more speculative, futurist concepts that
demand critical evaluation. Second, the
contemporary imperative to harmonize
national sectoral legislation with the
primary provisions of European Union
law, while an important element of
the country’s European integration
policy, often leads to the mechanical
“copying” of norms. Such practice may
disrupt traditional scholarly approaches
and established legal doctrine, and
to some extent may constrain state
sovereignty, particularly with respect to
the legitimate exercise of criminal justice
over its own citizens. Other significant
factors also contribute to “blurring” the
essence of criminal law, diminishing its
specific capacities, and undermining
its distinctive character. Collectively,
these circumstances underscore the
urgent need for a comprehensive and
contemporary understanding of the
functions of criminal law and its role
within the broader framework of state
and social regulation.

Thus, in general terms, criminal law,
as an integral component of the legal
system, performs the function of legal
regulation alongside other branches of
law. Doctrinal interpretations of this
regulatory function characterize it as

of the National Academy of Legal Sciences of
Ukraine, 9, 8—15.

apurposeful legal influence through which
clear rules of conduct are established
for various subjects, the limits of state
intervention in individual rights and
freedoms are defined, and the legal rights
and mutual obligations of participants in
social and legal relations are codified.
These mechanisms collectively aim to
ensure the rule of law, uphold human
and civil rights and freedoms, and protect
overarching societal needs and interests. |
The regulatory function is fundamental,
as it establishes law as a normative
instrument forming the basis of social
and legal order. At the same time, it is
important to recognize that the functions
of each specific branch of law constitute
a concretization of the general functions
of the legal system within a “branch-
specific dimension”, reflecting the
particularities of that branch’s subject
matter. Accordingly, criminal law, as
a specialized branch, defines its own
social purpose by articulating the general
regulatory function in accordance with
the characteristics of its domain. The
functional content of a given branch of
law becomes especially evident when
its objectives are clearly defined, as
these objectives provide a framework
for determining the goals and outcomes
to be achieved through the exercise of
its functions.

The official “mission” of criminal
law is articulated in Article 1(1) of

! Drobotov, S. (2010). The Regulatory Func-
tion of Law in a Rule-of-Law State: Concept and
Features. Derzhava i Pravo, 50, 48-53.
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the Criminal Code of Ukraine, which
stipulates that the primary objectives of the
branch are to provide legal protection for
fundamental values and interests against
criminally unlawful encroachments and
to prevent the commission of criminal
offenses. Accordingly, the establishment
of a comprehensive legal framework
for both protection and prevention
constitutes the core purpose of criminal
law.! These objectives, when considered
alongside a precise understanding of the
subject matter of criminal law, naturally
give rise to its principal functions: the
protective? and the preventive.?
Broadly speaking, these may
be conceptualized either as a single
protective-preventive function,
or, alternatively, as a general
protective function encompassing
two interrelated components. Other
functions, occasionally identified as
supplementary — such as informational
or educational functions — should
be regarded as facultative means for
implementing the primary function.
These auxiliary functions serve to support
and enhance the effective realization of

I Streltsov, Ye. (2024). A Rational Discourse
on Criminal Law. Yurinkom Press. 57-71.

2 In the scholarly literature, it has been sug-
gested that criminal law protects social relations
that are, in general, regulated by other branches
of law. See: Baulin, Yu., Borysov, V., Tiutiuhin,
V. & al. Criminal Law of Ukraine: General Part.
In V. Stashys, V. Tatsii (Eds.). Pravo, 2010, 14,
18-19.

3 Criminal Law of Ukraine: General Part.
(2009). In Ye. Streltsov, T. Honchar, O. Chuva-
kov (Eds.). Odissey, 7-8.

criminal law’s the protective-preventive
function.

Notwithstanding the significant
amendments introduced to the Criminal
Code of Ukraine since its adoption in
2001 — including the incorporation
of provisions that do not invariably
conform to classical doctrines
of criminal law (e.g., criminal-
law measures applicable to legal
entities) — the fundamental objectives
of this legislative act have remained
unchanged, thereby furnishing
a stable normative foundation for the
development and application of criminal
law. Accordingly, the considerations
presented below should not be construed
as an attempt to oversimplify the
definition of criminal law’s functions.
On the contrary, a more precise
conceptualization of these functions
carries several important implications.
First, it serves to safeguard criminal
law from pseudo-scientific assertions
that seek to substitute for or challenge
the current Criminal Code. Second,
this approach affirms the centrality,
robustness, and comprehensiveness
of the protective function. As a core
structural element, this function defines
the position of criminal law within the
broader legal system and establishes
clear conditions whereby its effective
realization may be secured.

The protective function represents
the primary objective of criminal law.
Criminal liability, which pervades
multiple institutions within the criminal
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law framework', constitutes the principal
external mechanism through which this
function is actualized. It is through the
imposition of criminal liability that the
protective function is realized in legal
practice and its efficacy is demonstrated.
The foundation of criminal liability lies in
an individual’s commission of a socially
dangerous act that encompasses the
elements of a criminal offense as defined
under Article 2(1) of the Criminal Code
of Ukraine (CCU).

Simultaneously, the realization of the
protective function is contingent upon
adherence to the principles of legality,
which impart a just and legitimate
character to its exercise. Such conditions
encompass: the precise definition of the
constituent elements of a criminal offense;
the consideration of circumstances that
negate the unlawfulness of an act (such
as self-defense or necessity); factors
ensuring the individualization and
proportionality of punishment; and the
application of mechanisms for exemption
from criminal liability or punishment
where legally prescribed grounds exist.
This framework supports the assertion
that the protective function is not an
autonomous punitive instrument, but
rather a complex legal construct in which
the interplay of grounds and conditions
collectively ensures the effective legal
realization of the primary function of
criminal law. Moreover, this perspective

! Panov, M. (2013). Criminal Liability: Con-
cept, Principles, and Foundations. Yearbook of
Ukrainian Law, 5, 543—-556.

highlights the comprehensive nature
of the protective function, permitting
its understanding without undue
complication by additional functions or
sub-functions, as previously discussed.
According to this integrated approach,
the function cannot be realized in the
absence of grounds, and in the absence
of conditions, it risks degenerating into
“blind punishment”, a scenario that
contravenes fundamental principles of
law and justice.?

Understanding the subject,
objectives, and primary function of law
provides the theoretical foundation for
a more precise determination of the
methods employed in public and criminal
law — that is, for identifying the means
and mechanisms through which these
branches achieve their principal aims.
The methods of public and criminal law
exhibit both shared features and specific
distinctions, which primarily derive from
the particularities of their functional
purposes. The main shared feature of
the methods of public and criminal law
lies in their imperative nature, which is
manifested in authoritative prescriptions
and the legally sanctioned possibility of
applying state coercion. The imperative
method is particularly fundamental in
branches of public law, as it facilitates
the exercise of public authority and the
protection of collective societal interests

2 Streltsov, Ye. (2025, August). The Primary
Function of Criminal Law: Grounds and Condi-
tions for Its Realization. Roundtable “Ius Puni-

endi: Voices of the Ages in Harmony of Days,
Kharkiv.
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by subordinating individual subjects to
the legal norms prescribed by the state.'
In contrast to the dispositive method —
which assumes the equality of parties
within a legal relationship and allows for
the exercise of “mutual legal claims” —
the imperative method is grounded in
hierarchical, authority-subordination
relations, wherein one party is invariably
the state or its duly authorized bodies.
The imperative character of legal
methods is reflected not only in their
internal features but also in binding,
categorical external forms. In criminal
law, this is particularly evident in the
direct prohibition of specific acts, the
violation of which triggers the application
of corresponding coercive measures by
the state. Such legal prescriptions are
universally binding, as enshrined in
the Constitution of Ukraine (Articles
21, 24, 26). At the same time, the
methodology of implementation in public
law demonstrates certain distinctions.
The instruments of influence in this
context are generally broader and more
comprehensive, reflecting the intricate
regulation of diverse societal relations.
A more detailed examination of
the method of criminal law reveals the
existence of two analytically distinct
yet interrelated dimensions. The first
dimension is retrospective, which
entails the imposition of punishment
' Yurovska, V. (2017). The Imperative Meth-
od in Administrative Law: Some Reflections on
Future Research Prospects, Bulletin of NEUU

“KPI’: Political Science, Sociology, Law, 3/4
(35/36), 151-152.

or other criminal-law measures ex
post facto in response to conduct that
has already occurred and has been
legally qualified as a criminal offense.
The second dimension is prospective,
encompassing the principles of general
and special prevention, which constitute
central elements of the criminal-law
method. This forward-looking aspect
aims to influence future behavior by
deterring potential offenders, fostering
compliance with the public legal order,
and promoting lawful conduct within
society at large. Taken together, these two
dimensions illustrate that the criminal-
law method is inherently dual in nature: it
simultaneously addresses past violations
while projecting normative guidance
toward future conduct, thereby securing
the objectives of social protection, public
order, and legal certainty.

It should be emphasized that the
predominance of the imperative method
is consistently underscored in criminal
law scholarship.? Several arguments
support the primacy of the imperative
approach in criminal law, defining both
its substantive content and its modes of
implementation. As previously noted, the
essence of the imperative method resides

2 Criminal Law of Ukraine: General Part
(2020). In A. Vasyliev, Ye. Hladkova, O. Zhyt-
nyi, & O. Lytvynov (Eds.). Kharkiv National
University of Internal Affairs, 6; Vozniuk, A.
(2016). Criminal Law of Ukraine: General Part.
Osvita Ukrainy, 14; Criminal Law: General
Part (2023). O. Voluiko, IVC NGU, 11; Crimi-
nal Law of Ukraine. General and Special Parts.
(2023). In V. Tiutiuhin, & M. Rubashchenko
(Eds.), Pravo, 11.
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in its function as an authoritative legal
instrument of regulation, highlighting the
central role of the state in the relevant
legal relationships. In this framework,
it is the state, as the primary subject of
these relations, that assumes the decisive
authority.

The forms and modalities of
implementing the imperative method
may vary and are determined by
legal regulation. These include life
imprisonment, restriction of liberty,
fines of varying types and severity,
and even exemption from criminal
liability, which can be understood as
a preventive mechanism that fulfills the
functions of criminal law and contributes
to the achievement of its objectives.
The application of medical measures
to individuals found not criminally
responsible should also be regarded
as an expression of the imperative
method, as in such cases the primary
aim of criminal law — the protection of
society from socially dangerous acts —
is effectively realized. Accordingly,
the measures applied in these contexts
should not be construed as expressions
of other legal methods, as their nature
and functional purpose align with
the imperative approach. While the
consistent application of the imperative
method may assume different forms
depending on specific circumstances, its
predominance is confirmed by several
fundamental characteristics: only the
state possesses the authority to make
the relevant decisions; these decisions

are enforced compulsorily, without
the consent of the individual; they are
grounded in public interest rather than
private agreement between parties; and
any modification of such measures must
receive judicial approval.

Consequently, the imperative
approach permeates the entirety of the
criminal law system, functioning as an
instrument of state coercion enacted
through authoritative prescriptions
that are strictly regulated by law and
operate independently of any contractual
arrangements. At the same time, it is
essential to recognize the contemporary
variability in the application of these
measures. Within this context, it can be
maintained that, in the sphere of public
law, the imperative method occupies
a decisive and system-forming role,
whereas all other measures constitute
derivative forms that merely reflect the
specific conditions and grounds for its
implementation.

Prospects for the Development of
Public and Criminal Law

Public law, as a general subsystem
of the legal order, and its constituent
branches — most notably criminal
law — must both reflect prevailing
social processes and regulate socially
dangerous conduct. A critical condition
for the effectiveness of legal regulation
1s its qualitative structuring: when legal
norms comprehensively and coherently
encompass social phenomena, the legal
system can be characterized as both
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robust and effective. A well-structured
legal system provides a foundation
for societal development, stabilizes
social transformations, and contributes
to the mitigation of social tension.
Conversely, the absence of clear and
coherent regulation produces tangible
negative consequences and undermines
the legal consciousness of the population,
as citizens may lose clarity regarding
the boundaries between permissible
and prohibited conduct. In this regard,
criminal law assumes particular
significance, governing the most socially
dangerous acts that threaten public
order. The effectiveness of criminal-
law regulation directly impacts both
the stability of the legal system and
citizens’ perception of legal norms.
Accordingly, the more precisely the
scope and significance of criminal law
are defined — particularly with respect
to its functions and methods — the more
accurately its objectives, general socio-
legal potential, and the limits of state

intervention in the exercise of these
powers can be delineated.

Conclusion

In summary, within the context of
complex and dynamic social processes,
particular significance is attached to
understanding the interaction and
interdependence between public law as
an integrated system and criminal law
as one of its constituent branches. The
coordinated regulation of these elements
ensures, inter alia, the effective protection
of public interests, the preservation of the
stability and integrity of the legal order,
and the establishment of conditions
conducive to legality and legal certainty
in the functioning of the legal system
in toto. Such an integrated approach
not only enhances the coherence and
efficacy of legal regulation ipso facto,
but also reinforces the rule of law as
a foundational principle of the modern
constitutional state.

References

Bibliography
Authored books

[1] Strelcov, Ye. (2024). Rational Discourse on Criminal Law. Yurinkom Pres (in Ukrainian).
[2] Voznyuk, A. (2016). Criminal Law of Ukraine: General Part. Osvita Ukrayini (in Ukrainian).

Edited books

[3] General Theory of State and Law. (2009). In M. Cvik, & O. Petrishin (Eds.). Pravo (in

Ukrainian).

[4] General Theory of State and Law. (2002). In M Cvik, V. Tkachenko, & O. Petrishin (Eds.).

Pravo (in Ukrainian).

[5] Criminal Law of Ukraine: General Part. (2020). In A. Vasilyev, Ye. Gladkova, O. Zhitnij, &
O. Litvinov (Eds.). Harkiv. nac. un-t vnutr. sprav (in Ukrainian).
[6] Criminal Law of Ukraine: General and Special Part. (2023). In V. Tyutyugin (Ed.). Pravo (in

Ukrainian).

258

Yoearbook of Ukrainian law



e ———— Paiiifie exy andl Hhe Priecion of Pulilie
[Sirelisovavey Interests:JGeneralfandyBranchsSpecitiCPAS DECES)

[12]

[13]

[14]

Baulin, Yu., Borisov, V. & Tyutyugin V., & others. (2010). Criminal Law of Ukraine: General
Part. In V. Stashis, & V. Tacij (Eds.). Pravo (in Ukrainian).

Criminal Law of Ukraine: General Part. (2009). In Ye. Strelcov (Ed.). Odissej (in Ukrainian).
Volujko, O. & others. (2023). Criminal Law: General Part. IVC NGU (in Ukrainian).
Grishuk, V., & Macko, A. (2008). Foundations of the State and Law of Ukraine. In V. Ortinskij
(Ed.). Znannya (in Ukrainian).

The Legal System of Ukraine under Martial Law. (2022) In N. Milovska, O. Kot, A. Grinyak,
& M. Homenko (Eds.). Gelvetika (in Ukrainian).

Fundamentals of Public Law of Ukraine. (2017). In A. Olijnik, & M. Kagadij (Eds.). KNUTD,
Lira LTD Retrieved from https://er.knutd.edu.ua/bitstream/123456789/9021/6/20180418
OPPU_NP.pdf (in Ukrainian).

Theory of State and Law. (2006). In O. Zajchuk, & N. Onishenko (Eds.). Yurinkom Inter (in
Ukrainian).

Bilozorov, Ye., Zavalnij, A., Zayac, N., & others. (2016). Theory of State and Law. Nacionalna
akademiya vnutrishnih sprav, (in Ukrainian).

Journal articles

[15]

[16]
[17]

(18]

[19]
[20]
(21]
[22]

[23]

[24]

[25]

Cebenko, S. (2021). The Requirement of ‘Quality’ of Law as One of the Key Aspects of
the Principle of the Rule of Law. Dniprovskij naukovij chasopis publichnogo upravlinnya,
psihologiyi, prava, 4, 31-35 (in Ukrainian).

Drobotov, S. (2010). The Regulatory Function of Law in a Rule-of-Law State: Concept and
Features. Derzhava i prava, 50, 4853 (in Ukrainian).

Ishenko, I. (2011). Problems of Correlating the Concepts of ‘Legal Regulation’ and ‘Legal
Influence’ in Modern Legal Theory, Yuridichna Ukrayina, 8, 21-27 (in Ukrainian).

Lisna, [. (2023). European Integration and the Modern Legal System of Ukraine: The Path to
Stability and Development, Aktualni problemi prava: teoriya i praktika, 2(46), 169—179 (in
Ukrainian) https://doi.org/10.33216/2218-5461/2023-46-2-169-179

Melnik, O. (2010). The Sphere of Legal Regulation: Concept, Features, Types. Pravo
Ukrayini, 9, 132—138 (in Ukrainian).

Onishenko, N. (2020). Legal Regulation, Legal Influence, and Legal Support: The Index of
Interdependence, Pravova derzhava, 31, 46—53 (in Ukrainian).

Panov, M. (2013). Criminal Liability: Concept, Principles, Foundations, Shorichnik
ukrayinskogo prava, 5, 543-556 (in Ukrainian).

Pilgun, H. (2022). The Features and Significance of a Rule of Law. Yuridichnij naukovij
elektronnij zhurnal, 4, 55-57 (in Ukrainian) https://doi.org/10.32782/2524-0374/2022—4/11

Sokolova, I. (2015). The Public-Law Regime as a Legal Category: General Characteristics,
Features, and Types. Visnik Nacionalnoyi akademiyi pravovih nauk Ukrayini, 4, 29-39 (in
Ukrainian).

Strelcov, Ye. (2016). The Main Task of Legislation —Regulation or Reglementation of
Regulation of Social Relations: Some Reflections. Visnik Pivdennogo regionalnogo centru
Nacionalnoyi akademiyi pravovih nauk Ukrayini, 9, 8—15 (in Ukrainian).

Strelcov, Ye. (2025). The Object of Criminal-Legal Protection: On the Issue of Defining New
Categories. Pravo i suspilstvo, 1, 478-485 (in Ukrainian). https://doi.org/10.32842/2078—
3736/2025.1.70

NI 118Y,2(0:26 259



RYearboo kIS

offUkrainianglawg

[26]

[27]

Stribko, T., & Bojchenko, S. (2020). Legal Behavior as a Component of Legal Consciousness:
A General Theoretical Analysis. Pidpriyemstvo, gospodarstvo i pravo, 4, 257-261 (in
Ukrainian). https://doi.org/10.32849/2663-5313/2020.4.43

Yurovskka, V. (2017). The Imperative Method of Administrative Law: Selected Reflections on
Future Research Prospects. Visnik NEUU «KPIy. Politologiya. Sociologiya. Pravo,3/4(35/36),
151-152 (in Ukrainian) https://doi.org/10.20535/2308-5053.2017.3/4(35/36).152811

Conerence papers

[28]

[29]

[30]

Strelcov, Ye. (2018). Public Nature of Criminal Law. International Scientific and Practical
Conference “Legal Life of Modern Ukraine” In H. Ulyanova (Ed.). Odesa; Gelvetika (in
Ukrainian).

Strelcov, Ye. (2025). The Main Function of Criminal Law: Grounds and Conditions of
Implementation, Round Table. “Tus Puniendi: Voices of the Epochs in the Harmony of
Days — Dedicated to the 85th Anniversary of the Birth of Professor Mykola Ivanovych Panov
(1940-2023) in memoriam ~. Harkiv, Pravo (in Ukrainian).

Goncharuk, A. (2016). The Mechanism of Legal Behavior (General Theoretical Aspect).
(Candidate dissertation) (in Ukrainian).

Websites

[31]

[32]

Andryuk, V. Problematic Issues in the Conceptual Interpretation of the Relationship
between Public and Private Law. Retrieved from file:///C:/Users/Esrenuit/Downloads/
vmaltseva,+Andriiuk+V. V.+(2017-44).pdf (in Ukrainian).

Guide on Article 5 of the European Convention on Human Rights: The Right to Liberty and
Security of Person. Retrieved from https://ks.echr.coe.int/documents/d/echr-ks/guide art 5
ukr (in Ukrainian).

The Supreme Court has expressed its position on the concept of the public (societal) interest.
Retrieved from https://sud.ua/ru/news/publication/237700-verkhovniy-sud-vislovivsya-
stosovno-ponyattya-suspilnogo-publichnogo-interesu (in Ukrainian).

What is Public Interest and How Does It Affect Access to Information? Center for Democracy
and Rule of Law. Retrieved from https://cedem.org.ua/consultations/suspilnyi-interes-dostup/
(in Ukrainian).

Published: Law of Ukraine, 2025, 11, 37-51.

260

Yoearbook of Ukrainian law



DC 342.
ube ? Viacheslav S. Politanskyi

Sector of Theoretical and Methodological Prob-
lems of the Organization of State Power

Scientific Research Institute of State Building
AND Local Government

National Academy of Legal Sciences of Ukraine
Kharkiv, Ukraine
https://orcid.org/0000-0002-4664-8537

Hanna M. Zaykina

Department of Legal Support and Administration
of Transport Activities

Ukrainian State University of Railway Transport
Kharkiv, Ukraine
https:/forcid.org/0009-0007-7141-1391

Yevhen A. Hetman

National Academy of Legal Sciences of Ukraine
Kharkiv, Ukraine
https:/forcid.org/0000-0002-1801-7252

ABUSE AND CORRUPTION RISKS IN THE FIELD
OF WEIGHT AND DIMENSIONAL CONTROL:
ADMINISTRATIVE AND LEGAL MEASURES

OF PREVENTION

Abstract. The article carries out a comprehensive study of the issues of abuse and
corruption risks in the sphere of dimensional and weight control (DWC) as an object of
administrative and legal regulation. The emphasis is on the analysis of the regulatory,
institutional and practical components of the administrative activities of authorized bod-
ies, in particular Ukrtransbezpeka. From the standpoint of administrative law, it is sub-
stantiated that effective prevention of such phenomena requires not only strengthening
legal regulation, but also modernization of administrative procedures, automation of con-
trol and implementation of public monitoring. The study reveals the theoretical and legal
principles of combating abuse and corruption offenses in the sphere of public control,
characterizes the legal nature, signs and types of such acts. The author’s interpretation of
the concept of “abuse and corruption risks in the sphere of DWC” is proposed, which
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takes into account the specifics of administrative and tortious manifestations and the or-
ganizational and legal status of inspectors. The corresponding categories are distin-
guished by the nature of the offense, the source of risk and administrative and legal con-
sequences. Particular attention is paid to the analysis of administrative and legal preven-
tion mechanisms: controlling, regulatory, institutional and digital instruments. A legal
assessment of the national practice of detecting violations in the field of GVK was carried
out, typical schemes of abuse of office and gaps in law enforcement were identified. The
effectiveness of existing forms of response, in particular administrative liability, disciplin-
ary procedures and internal audit, was analyzed. In the context of comparative jurispru-
dence, international experience in combating corruption practices in the field of transport
and congestion control was systematized. Effective institutional and technological models
based on automated control, data publicity and public participation were identified. Au-
thor s recommendations for the implementation of relevant experience in Ukraine, taking
into account the national administrative and legal system and the challenges of wartime,
are proposed. The materials of the article can be used to improve regulatory legal acts,
develop anti-corruption policies, administrative reform in the field of transport and pro-

fessional training of civil servants.

Key words: dimensional and weight control, administrative and legal regulation,
abuse, corruption, public administration, road safety, information and legal support.

INTRODUCTION

The modern system of public
administration requires not only
efficiency, but also a high level of
transparency, legality, and integrity.
This is particularly true for areas in
which administrative and legal control
mechanisms intersect with significant
financial and infrastructural risks. One
such area is weight and dimensional
control (hereinafter referred to as
“WDC”), which is carried out in Ukraine
with the aim of protecting transport
infrastructure from damage caused by
overloaded vehicles. However, this
sector remains vulnerable to abuses and
manifestations of corruption on the part
of both public authorities and participants
in the transport services market [20, p.
65].

Scholars have repeatedly emphasized
the complexity of detecting, proving,
and preventing abuses in administrative
activities related to control and
supervisory functions [19]. In particular,
attention is drawn to the need to introduce
clear legal definitions of the concepts
of “corruption risk” and “abuse”
within the specific context of WDC
[4]. Practical cases reflected in reports
of the National Agency on Corruption
Prevention (NACP), the State Bureau of
Investigation (SBI), and the Accounting
Chamber indicate a persistent trend of
violations, both in the decision-making
processes of inspectors and in the
administration of digital technologies
[15;16; 17].

At the same time, foreign experience
particularly that of Estonia, Poland, and
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Germany demonstrates effective models
for preventing administrative abuses
through the digitalization of control
procedures, the autonomy of decision-
making, and the enhanced role of open
data [9; 26; 27].

In light of the foregoing, the relevance
of this research topic is driven by the
need for a comprehensive analysis of
administrative and legal mechanisms for
the detection and prevention of abuse
and corruption risks in the field of GVC,
taking into account both Ukrainian and
foreign practice. Despite the existence
of individual studies in the field of anti-
corruption policy [1; 3], issues related
to the administrative and legal aspects
of counteracting abuses specifically in
the sphere of WDC remain insufficiently
developed within contemporary legal
doctrine.

The purpose of this study is to
provide a comprehensive analysis of
administrative and legal methods for
preventing abuses and corruption risks
in the field of weight and dimensional
control in Ukraine, with due regard
to national practice and international
experience. To achieve this purpose,
the following main objectives have been
identified: 1) to clarify the theoretical
and legal foundations for combating
corruption manifestations in the field
of public control; 2) to systematize the
concepts, characteristics, and types of
abuses in the field of WDC; 3) to examine
the effectiveness of administrative and
legal response mechanisms; 4) to analyze

successful international practices and
determine their potential for adaptation
in Ukraine.

The scientific novelty of this work lies
in the author’s approach to interpreting
the concepts of “abuse” and “corruption
risks” specifically within the context
of weight and dimensional control, in
the development of a typology of these
phenomena within administrative activity,
and in the formulation of proposals
aimed at modernizing the institutional,
regulatory, and technological anti-
corruption instruments in the field of
weight control.

1. MATERIALS AND METHODS

The methodological framework of
the study is based on general scientific,
special legal, and interdisciplinary
methods, the application of which
ensured a comprehensive, objective,
and systematic analysis of abuses and
corruption risks in the field of weight
and dimensional control (WDC) from
the perspective of administrative law.

The research was conducted
through the following stages:
1) collection and systematization of
regulatory and legal acts governing
the activities of WDC entities;
2) examination and analysis of
national judicial practice, as reflected
in the Unified State Register of Court
Decisions, in cases related to violations
and corruption-related abuses in the
field of WDC; 3) review of reports and
conclusions of the Accounting Chamber,
the State Bureau of Investigation (SBI),
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the National Agency on Corruption
Prevention (NACP), and the National
Anti-Corruption Committee concerning
violations in the administrative sphere
of transport control; 4) analysis
of international experience using
a comparative legal approach, including
the study of practices in EU Member
States (Estonia, Poland, Germany) and
reports by IFAC, C2SMARTER, and
e-Estonia; 5) formulation of an authorial
definition of abuses and corruption
risks in the field of WDC based on the
generalization of existing scholarly
approaches.

The principal methods employed
in the study include: 1) the method of
systemic analysis, applied to examine
the interrelationship between legal
norms, organizational mechanisms,
and actual manifestations of abuse
in the field of WDC; 2) the formal
legal method, used to analyze current
legislation and subordinate regulatory
acts governing public transport control;
3) the comparative legal method, which
made it possible to assess foreign
experience and identify potentially
effective anti-corruption practices
suitable for implementation in Ukraine;
4) institutional analysis, applied to
determine the role of public authorities,
their competences, and their interaction
in the sphere of abuse prevention;
5) content analysis of official documents
and open sources (court judgments, acts
of state control, and international reports)
in order to identify and document typical

abuse schemes; 6) doctrinal analysis,
which enabled the identification of
scholarly approaches to the classification
of corruption-related offences in the field
of public control and the assessment of
their applicability within the framework
of administrative jurisdiction.

The study also employed the
method of legal modelling, through
which an original typology of abuses
was developed and a classification of
administrative and legal counteraction
mechanisms was proposed. This
approach made it possible to formulate
a generalized vision of risks in the
field of WDC and the mechanisms for
their prevention from the standpoint of
administrative law. Such an approach
ensured the representativeness and
practical orientation of the research,
particularly in the context of developing
proposals aimed at improving
administrative and legal mechanisms
for preventing corruption manifestations
in the field of weight and dimensional
control.

2. RESULTS AND DISCUSSION

2.1. Theoretical and Legal
Foundations for Counteracting Abuses
and Corruption Risks in the Field of
Weight and Dimensional Control

The sphere of public control, as
a form of exercising public authority,
is inherently associated with risks of
abuse of power and the commission of
corruption-related offences. This is due
to the fact that supervisory bodies and
officials carrying out inspections, audits,
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or oversight are vested with significant
discretionary powers in decision-making,
have access to confidential information,
and act as arbiters in conflict situations
between the State and business entities
or individuals.

In a broad sense, public control
is understood as the activity of state
authorities aimed at verifying, inspecting,
monitoring, and assessing compliance
with legislative requirements, standards,
and regulations. In a narrow sense,
it constitutes the competence of
specific authorized entities of public
administration to carry out control
measures in relation to natural or
legal persons within the framework of
administrative and legal relations.

The sphere of public control
encompasses approximately ten areas,
including sanitary and epidemiological
control, environmental control, customs
control, tax control, construction control,
transport control (including weight and
dimensional control), as well as licensing,
technical, and market surveillance. It is
precisely within the exercise of these
functions that an environment conducive
to the emergence of corruption-related
abuses is formed, such as the application
of double standards, extortion of undue
benefits, and obstruction of lawful
economic activity, among others [1].

Pursuant to Article 1 of the Law of
Ukraine “On Prevention of Corruption”
dated 14 October 2014 No. 1700-VII,
a corruption-related offence is defined
as an act bearing the characteristics

of corruption, committed by a person
authorized to perform functions of the
State or local self-government, or by
a person equated thereto, for which
administrative or criminal liability is
established [2].

Administrative law doctrine proposes
a somewhat broader definition that
takes into account elements of abuse of
authority, conflict of interest, misuse of
official position, and infringement of the
public interest. In particular, according to
M. Melnyk, a corruption-related offence
is an unlawful act consisting in the
improper use by a person authorized to
perform State functions of the officially
conferred authority, official powers, or
related opportunities for the purpose
of satisfying personal interests or the
interests of third parties (corrupt acts),
as well as other actions that create
conditions for the commission of corrupt
acts or involve their concealment or
facilitation (other corruption-related acts)
[3, p- 99].

Accordingly, the defining features
of a corruption-related offence include:
a) the official status of the offender;
b) abuse of public powers; c¢) violation
of statutory provisions; d) the existence
of a pecuniary or non-pecuniary interest;
e) the occurrence or threat of harm to
public or private interests [4].

Within the context of administrative
law, corruption-related offences in the
sphere of public control may be classified
according to several criteria: 1 by form
of manifestation: a) active corruption —

PRTE)2026

265



Yearboak
ok rainianylaw

receipt of an undue advantage by an
official (for example, in exchange for
“non-interference” with an inspection
or reduction of a fine); b) passive
corruption — offering or granting an
undue advantage by a person subject to
control; 2 by the level of legal liability:
a) criminal corruption-related offences
(Articles 368-369 of the Criminal Code of
Ukraine), including acceptance of a bribe,
official forgery, and abuse of influence
[5]; b) administrative corruption-related
offences (Articles 172—4—172-9 of the
Code of Ukraine on Administrative
Offences), including violations of
restrictions on combining positions,
late submission of asset declarations,
and conflicts of interest [6]; 3 by the
composition of subjects:a) individual
offences, committed by a single official
of a supervisory authority; b) collective
offences, involving organized collusion
or systemic practices within an authority
(for example, collective manipulation
or concealment of inspection results).
Studies conducted by the National
Agency on Corruption Prevention
(NACP) indicate that control-related
sectors (environmental, tax, and transport
control) are among the most vulnerable
to systemic corruption risks [7].

Abuses in the sphere of administrative
activity, in turn, constitute one of the
most destructive factors undermining the
authority of public power, violating the
principle of the rule of law, and eroding
legal guarantees of human rights and
freedoms. The administrative activity of

state bodies is aimed at realizing public
interests through managerial decisions,
control, supervision, and regulation.
However, in practice, it is precisely
within the exercise of these functions that
situations of abuse of authority, misuse
of official position, or improper exercise
of administrative discretion frequently
arise. Such phenomena manifest not only
in the form of overt corruption, but also
in concealed or disguised administrative
practices that violate the principles of
legality, fairness, and good faith in public
administration.

In legal doctrine, abuse is generally
understood as the intentional and
unlawful use by a person of official
powers for the purpose of obtaining an
undue benefit or achieving an illegal
result contrary to the public interest. In the
context of administrative law, this refers
to exceeding or distorting the limits of
discretionary authority, misrepresenting
the objectives of public administration,
and violating the principles of official
ethics.

Administrative activity, in turn,
should be understood as the systematic
activity of public administration
bodies carried out in the form of
regulatory, supervisory, permissive,
registration, inspection, oversight, and
other administrative acts aimed at the
implementation of legislative norms.

For the purpose of effective
identification, prevention, and
prosecution of abuses in the sphere of
administrative activity, it is expedient
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to classify such abuses according to the
following criteria: 1 by the content of
actions: a) abuse of authority — exceeding
the limits of official powers in order to
pursue a private interest; b) abuse of
official position — the use of one’s official
status contrary to official duties, resulting
in harm to the rights and lawful interests
of individuals; c¢) abuse of discretion —
the adoption of a formally lawful but
substantively unjustified decision due
to bias or the pursuit of a private interest;
2 by the form of manifestation: a) active
abuses — the issuance of an unlawful
administrative act, an unlawful refusal to
provide a public service, or the artificial
delay of administrative procedures;
b) passive abuses — inaction on the part of
an authority or official where there exists
a legal duty to act; 3 by systemic nature:
a) isolated instances of abuse — individual
violations lacking a systemic character;
b) systemic abuses — manifestations
of structural corruption within an
authority or an administrative practice
(for example, a “kickback” system in the
issuance of permits or registrations); 4 by
motivation: a) self-interested abuses —
committed for the purpose of obtaining
an undue advantage; b) ideological or
politically motivated abuses — actions
driven by non-commercial motives (such
as retaliation, discrimination, or the
settling of personal or political scores).
This typology is also supported by
the National Agency on Corruption
Prevention (NACP), which, in
its Methodology for Corruption

Risk Assessment, provides for the
classification of abuses into risks of
selective administration, risks arising
from discretion, and risks associated with
the lack of transparency of procedures
[8].

It should also be noted that one of
the characteristic features of abuses
in administrative activity is their
concealed nature. Often, such abuses
do not violate formal procedures but
contravene their underlying purpose and
spirit. For example, in the discretionary
allocation of budgetary funds, an official
may formally act within the scope of
their powers while, in practice, giving
preference to a “loyal” contractor.

Another distinguishing feature is
the difficulty of proof. Many abuses are
formalized through administratively
impeccable acts or occur through inaction,
which significantly complicates their
legal qualification. The scale of abuses is
also closely dependent on organizational
culture, managerial ethics, and the
level of oversight. Empirical studies
indicate that a low level of external
audit, weak disciplinary mechanisms,
and the absence of electronic monitoring
systems create a favourable environment
for administrative abuses.

Within the context of administrative
and legal regulation, particular importance
attaches to the analysis of corruption
risks and abuses in the field of weight
and dimensional control (WDC). This
sphere is critical for ensuring the safety
of road infrastructure, compliance with
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transport discipline, and the protection of
the State’s economic interests. However,
excessive regulation, reliance on the
human factor, and the weakness of
institutional mechanisms contribute to
the growth of abuses, corrupt practices,
and dishonest behaviour on the part of
officials.

For these reasons, and in light of
the foregoing, it appears appropriate to
formulate authorial definitions of the
key concepts that constitute the subject
matter of this research. In the authors’
view, abuse in the field of weight and
dimensional control should be understood
as a form of unlawful administrative
conduct by authorized officials or other
actors involved in the organization and
implementation of WDC measures,
consisting in the intentional use of
conferred public powers or official
position contrary to the public interest.
The purpose of such conduct is to obtain
a direct or indirect benefit, to evade the
performance of official duties, or to
create conditions of unlawful preferential
treatment for certain business entities,
thereby causing or potentially causing
harm to the interests of the State, society,
or individuals.

By contrast, corruption risks in the
field of weight and dimensional control
should be defined as a combination
of objective and subjective factors,
conditions, gaps in regulatory
frameworks, and deficiencies in
administrative procedures that operate
within the organization, administration,

technical support, and law enforcement
practices of WDC. These factors create
real or potential preconditions for the
abuse of public powers, the adoption
of biased or unlawful administrative
decisions, violations of the principle
of legality, and the emergence of
conflicts of interest between private and
public interests, ultimately threatening
public trust in State authority and
the effectiveness of the system of
administrative control in the transport
sector.

2.2. Administrative and Legal
Mechanisms for the Prevention of Abuse
and Corruption in the Field of GVC

Administrative and legal mechanisms
aimed at preventing corruption and
abuse in the field of GVC constitute
a comprehensive framework of regulatory
and institutional instruments. The
principal components of this framework
include the following:

1) Regulatory framework — the core
legislative instruments governing the
operation of GVC include the Law of
Ukraine On Road Transport, the Code of
Ukraine on Administrative Offences, and
the Law of Ukraine On the Prevention
of Corruption, as well as subordinate
regulatory acts. These instruments
establish the legal basis for oversight,
liability, and procedural safeguards
within the sector.

2) Electronic control systems — the
digitalisation and automation of control
procedures represent a significant anti-
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corruption safeguard, particularly through
the deployment of Weigh-in-Motion
(WiM) systems. The experience of the
Baltic States, and Estonia in particular,
demonstrates that public access to
weighing data via an open register
substantially reduces opportunities for
misconduct by public officials [9]. The
absence of a comparable open register in
Ukraine presently generates additional
corruption risks and underscores the need
for further regulatory development.

3) Administrative liability of
public officials — a critical element in
combating abuse is the imposition of
clearly defined administrative liability
on officials exercising supervisory and
enforcement powers. In 2023, the State
Bureau of Investigation documented
a case in which an inspector of the
State Service of Ukraine for Transport
Safety falsified WiM log data pursuant
to a prior arrangement with carriers [10].
This incident highlights the necessity of
strengthening oversight mechanisms and
ensuring the effective enforcement of
liability provisions.

4) Organisational measures — periodic
internal inspections and audits form
an essential component of corruption
prevention. Comparative European
practice illustrates the considerable
effectiveness of structured institutional
cooperation between supervisory bodies
and law enforcement authorities.

5) Public and civic oversight — the
operationalisation of the transparency
principle through public participation in

monitoring official conduct constitutes
a further safeguard against abuse.
Polish practice evidences the value of
public councils and other advisory or
consultative bodies in overseeing the
activities of transport inspectorates [11].
In Ukraine, however, such mechanisms
remain insufficiently developed
and warrant further institutional
strengthening.

2.3. Analysis of National Practice in
Detecting and Preventing Abuse in the
Field of GVC

It should be noted that the GVC
sector in Ukraine serves not only as
a significant instrument for ensuring
road safety and preserving transport
infrastructure, but also as one of the areas
of public administration most vulnerable
to abuse. Over the past decade, both the
legislative and executive branches have
introduced measures aimed at detecting
and preventing misconduct by public
officials in this field. Nevertheless, the
overall effectiveness of such measures
remains the subject of academic debate.

The detection of abuse in the GVC
sector in Ukraine is carried out both
through internal control mechanisms
of the entities administering this field
(primarily the State Service of Ukraine
for Transport Safety, hereinafter
Ukrtransbezpeka) and through external
oversight mechanisms. These include
the State Audit Service of Ukraine,
the Accounting Chamber, the National
Agency on Corruption Prevention
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(NACP), prosecutorial authorities, and
the judiciary. Each of these institutions
operates within a limited mandate
and employs specific oversight tools
which, taken together, make it possible
to identify patterns of violations and
systemic weaknesses.

The State Service of Ukraine for
Transport Safety (Ukrtransbezpeka)
is the principal authority responsible
for the implementation of GVC. Its
organisational structure includes
regional offices, a corps of inspectors,
and operators of automated control
systems (WiM). According to official
statistics, in 2023 Ukrtransbezpeka
issued 33,877 resolutions in the field of
freight transportation, resulting in fines
totalling UAH 438 million [12]. At the
same time, concerns persist regarding
the justification for the selective
nature of inspections and the potential
manipulation of recorded results.

The detection of abuse within the
service itself occurs only rarely. Public
reporting on internal investigations
is almost non-existent. The primary
mechanism for recording internal
violations consists of the decisions
of disciplinary commissions, which
generally remain internal and are not
disclosed. Investigative reporting by
Bihus.Info indicates that, in certain
regions, Ukrtransbezpeka officials were
involved in manipulating WiM results
by falsifying or filtering data relating
to weight-limit exceedances [13].
Such cases demonstrate the limited

effectiveness of internal controls, the
absence of independent auditing of
inspectors’ activities, and the lack of
procedures ensuring the mandatory
preservation of evidentiary data.

In exercising its mandate to audit
the effectiveness of public expenditure,
the Accounting Chamber has reviewed
the implementation of state policy in
the field of road preservation, including
the functioning of the GVC system. In
May 2025, the Accounting Chamber
published the results of its first audit of
Ukrtransbezpeka covering the period
2022-2024. The audit identified material
distortions in the accounting of intangible
assets (exceeding UAH 37 million),
attributable in particular to the absence
of proper document management rules
and accounting information processing
procedures. The audit revealed critically
low levels of transparency in internal
control procedures, thereby creating
conditions conducive to concealed abuse
in the GVC sector [14].

The State Audit Service of
Ukraine (hereinafter SASU) conducts
inspections concerning the financing
and procurement of WiM equipment and
has, on occasion, identified violations.
These include non-compliance of
certain installations with technical
standards, as well as irregularities in
registration or certification. Moreover,
some installations have been found to be
partially absent from official registries,
suggesting the existence of a “shadow”
operational status. Such findings may
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indicate the presence of discretionary
or informal influence mechanisms that
remain outside formal oversight and
regulatory frameworks.

The National Agency on Corruption
Prevention (hereinafter NACP)
classifies the GVC sector as one of high
corruption risk. According to its official
methodology, the primary risks arise
from: (a) excessive discretion vested
in inspectors; (b) insufficient digital
traceability of actions; (c) the under-
regulated status of WiM operators;
and (d) the practical impossibility
of independent verification. NACP
monitoring conducted between 2022 and
2024 confirms that a portion of violation
reports were issued without supporting
evidentiary records or displayed clear
indicators of manipulation [15].

With regard to law enforcement
activities, although criminal proceedings
against Ukrtransbezpeka officials remain
relatively rare, in 2023 the State Bureau
of Investigation documented a case in
which an inspector entered false data
into a WiM results log pursuant to
a prior arrangement with carriers [16].
This case illustrates how operator-level
abuse may escalate into the sphere of
criminal liability.

2.4. Challenges to the Effectiveness
of Anti-Corruption Enforcement in the
Field of GVC and Recommendations for
Improvement

Significant concerns arise with
respect to the current effectiveness of

anti-corruption enforcement in the GVC
sector. In our assessment, the principal
challenges include the following:

1) Incomplete implementation of
audit recommendations — in August
2024, the Accounting Chamber reported
that the overall implementation rate of
its recommendations in the security
sector reached 81.2%, accompanied
by a positive financial and economic
impact (UAH 16.6 billion) [17].
However, monitoring by the Fiscal
Policy Centre presents a less optimistic
picture: as of early 2025, only 42.5%
of recommendations had been
implemented, 40.2% were in progress,
and 17.3% remained unimplemented
[18].

2) Limited access to and transparency
of audits — accounting Chamber reports
relating to GVC are frequently subject to
restricted or partial public access, thereby
creating barriers to civic oversight.
Insufficient disclosure undermines the
formation of public pressure capable
of accelerating the implementation of
recommendations.

3) Dependence of informational
transparency on the media — investigative
journalism, particularly by Bihus.Info,
regularly uncovers instances of corruption
in the GVC sector, yet the state response
is often delayed or merely formal [13].
This indicates that institutional anti-
corruption mechanisms may, at times,
operate as symbolic compliance, while
substantive detection of violations occurs
only following public exposure.
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4) Legal gaps in anti-corruption
regulation — these include the absence
of clear legal provisions governing the
digital recording of inspectors’ and WiM
operators’ actions, inconsistencies in
legal status, and the lack of a mandatory
public register of weighing results. Such
deficiencies complicate the evidentiary
substantiation and documentation of
corruption-related abuse [19].

5) Ineffectiveness of disciplinary
measures — despite the detection of
numerous violations, only a limited
number of officials are actually held
accountable. Disciplinary proceedings
are frequently formalistic, and decisions
lack transparency, thereby weakening the
preventive function of anti-corruption
policy [20, p. 64].

6) Overlapping audit mandates — the
legislative and institutional interaction
between the Accounting Chamber, the
State Audit Service, and other bodies
often results in duplicated audits,
reducing operational efficiency and
diffusing responsibility [21].

In view of the identified challenges,
it should be noted that the current
state of anti-corruption regulation
within the GVC system indicates the
need for a profound transformation
not only of the technical framework
but also of the organisational and
legal foundations governing the
operation of oversight institutions.
Taking into account national practice,
international standards, and the existing
regulatory framework, the following

comprehensive administrative and legal
measures are proposed:

1) Normative regulation of the legal
status of GVC operators and inspectors —
at present, operators of automatic Weigh-
in-Motion (WiM) systems remain in
a legal grey area, which precludes the
application of clear liability mechanisms
in cases of abuse. To address this issue,
it is necessary to:a) define by law the
legal status of WiM operators, including
their rights, duties, and grounds for legal
liability; b) standardise qualification
requirements for operators and introduce
mandatory professional training with the
involvement of the National Agency on
Corruption Prevention (NACP) or the
National Agency of Ukraine on Civil
Service; ¢) prohibit the combination of
GVC inspection functions with other
supervisory or contractual obligations
in order to prevent conflicts of interest.

2) Introduction of an open register
of weighing results — the experience
of Baltic States, particularly Estonia,
demonstrates that public access to
overload data significantly reduces
opportunities for abuse [22]. Ukraine
presently lacks a unified register
enabling verification of weighing history,
vehicle parameters, and the legality of
enforcement decisions. A single real-time
digital public register should therefore
be established, containing: a) date,
time, and location of weighing; photo
and video evidence; identification of
the responsible inspector or operator;
enforcement status (decision issued, fine
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paid, appeal pending). Such a register
would enhance transparency, reduce the
“human factor,” and provide a basis for
independent monitoring by civil society
and the media.

3) Strengthening digital traceability
of control actions — the deployment
of intelligent WiM systems without
comprehensive recording of inspector or
operator actions creates opportunities for
data manipulation. Mandatory automated
audit trails should therefore be introduced,
including logs of system access, data
modifications, and review or editing of
violation materials. Consideration should
be given to adopting the Polish model
of real-time digital inspector logbooks
accessible to prosecutors and internal
security services [23].

4) Expansion of civic oversight
functions — the involvement of civil
society organisations and media actors
in monitoring compliance with anti-
corruption requirements should be
institutionalised. Proposed measures
include: (a) an online public platform
for reporting violations at GVC
checkpoints; (b) guaranteed quotas for
civil society participation in disciplinary
commissions; (c) state support for
accredited anti-corruption NGOs
conducting independent monitoring.

5) Strengthening disciplinary
accountability — the current disciplinary
framework often operates in a formalistic
manner. Reforms should include:
a) independent disciplinary review
procedures with NACP participation;

b) a public register of disciplinary
proceedings; c) a publicly accessible
register of inspectors suspended or
dismissed for integrity violations;
d) mandatory publication of reasoned
disciplinary decisions.

6) Optimising inter-institutional
coordination — the present duplication
of functions among the Accounting
Chamber, the State Audit Service,
law enforcement bodies, and internal
monitoring units leads to inconsistencies
and legal conflicts of competence.
A unified coordination centre for GVC
compliance should be established to:
a) centralise records of violations;
b) coordinate inter-agency action;c)
publish quarterly analytical reports.

7) Alignment of legislation with
international standards — EU practice
(e.g., Germany, Czechia, Latvia)
demonstrates the effectiveness of internal
integrity commissions and tamper-proof
automated recording systems linked to
independent servers. To this end, it is
advisable to: a) develop a dedicated
draft law on the transparency of GVC;
b) involve international experts (SIGMA/
OECD, Transparency International,
EU Delegation to Ukraine); ¢) ensure
guaranteed NACP access to WiM
systems via API integration.

The proposed recommendations should
be implemented as a comprehensive
reform package combining: a) legislative
amendments; b) institutional reform,;
c) digital prevention mechanisms;
d) structured public participation.
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Their implementation has the
potential to transform the GVC sector
from a corruption-prone domain into
a transparent, efficient, and publicly
accountable system of governance.

2.5. International Experience in
Counteracting Corruption Practices in
the Field of GVC and Prospects for Its
Implementation in Ukraine

It is important to emphasise that,
in many jurisdictions worldwide,
GVC functions as a key instrument for
safeguarding transport infrastructure
and ensuring economic fairness in the
road freight sector. At the same time,
the involvement of the human factor
and the broad discretion afforded to
inspectors create significant corruption
risks. In response, a number of states
have introduced technical, legal, and
organisational safeguards aimed at
minimising such risks.

In Estonia, autonomous WiM stations
are connected to a blockchain-based
infrastructure through the Keyless
Signature Infrastructure (KSI) system,
which ensures the immutability of
records. Any attempt to alter data
generates a verifiable digital trace
accessible to independent auditors. This
approach significantly enhances trust
in measurement results and effectively
prevents falsification [24].

Germany employs the automated 7o//
Collect system, which uses GPS-based
on-board units (OBUs) to transmit data
on vehicle weight and routes in real time.

Data processing is centralised and does
not require inspector involvement. More
than 300 stationary stations continuously
photograph licence plates and conduct
weight measurements [25].

In the United States, Advanced
Weigh-in-Motion (A-WIM) systems
equipped with high-precision sensors
are being tested for use at traffic speed.
These systems autonomously determine
whether a violation notice should be
issued and automatically transmit data to
the competent authorities without human
intervention [26].

Across the EU and the United States,
mandatory rotation of WiM inspectors
every two to three years is commonly
practised in order to prevent the formation
of entrenched local corruption networks.
Such rotation reduces opportunities for
long-term collusive arrangements with
carriers.

Poland has implemented an internal
audit model involving regular inspections
of WiM systems in accordance with
IFAC standards and with the participation
of external experts [27]. This ensures
independent technical evaluation and
strengthens accountability for equipment
integrity.

In many jurisdictions, the legal
status of GVC inspectors is expressly
regulated by law, providing not only for
administrative but also criminal liability
for abuse of power and the acceptance
of undue advantages. Furthermore,
compliance with international technical
standards — such as ASTM E1318-09
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and OIML R134-1 — is mandatory
for WiM systems and determines the
legal admissibility of measurement
technologies.

The analysis of international
practice indicates that the borrowing
and adaptation of technological,
organisational, and participatory models
may constitute a decisive step towards
establishing a coherent, transparent, and
effective GVC system in Ukraine.

Estonia’s experience in using KSI
blockchain technology to ensure the
immutability of WiM data through
cryptographic signing of each record is
particularly relevant for Ukraine [29].
Integrating KSI blockchain solutions into
Ukrainian WiM systems — potentially
via the national digital platform Diia —
could provide a secure digital repository
consistent with the state’s digital
transformation strategy.

Global practice demonstrates that
autonomous WiM systems operating
without inspector involvement, as
in Germany’s Toll Collect model,
significantly reduce corruption risks.
Ukraine could modernise its WiM
infrastructure by transitioning to
autonomous operation with centralised
data transmission to a unified electronic
register, thereby eliminating the human
factor in weighing procedures and
increasing public trust.

The practice of inspector rotation
every two to three years, applied in
Germany and the United Kingdom,
could be introduced in Ukraine through

legislative amendments to the Code on
Administrative Offences or the Law of
Ukraine On Road Transport. Mandatory
periodic rotation would reduce the
likelihood of entrenched corrupt
relationships.

It is also advisable to establish
independent audit units under the State
Audit Service or the NACP, with the
involvement of specialists certified under
IFAC standards. The publication of audit
findings would enhance the accountability
of technical and supervisory services.

The mandatory implementation of
international standards ASTM E1318—
09 and OIML R134 will enhance the
technical reliability of WiM complexes.
Certification should be incorporated into
national legislation, with the results made
accessible to both carriers and the general
public.

The successful adaptation of these
elements could elevate the Ukrainian
GVC system to a European standard
of transparency and efficiency, creating
a model capable of deterring abuse
and increasing public trust in the state
administration.

CONCLUSIONS

This study has established that abuse
and corruption risks in the GVC sector
stem from institutional deficiencies,
regulatory uncertainty, and the limited
effectiveness of administrative oversight.
The author’s proposed definition of
these phenomena enables a clearer
differentiation between administrative
misconduct and corruption-related
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offences, thereby providing a conceptual
basis for their proper legal qualification.

It has been determined that
administrative and legal countermeasures
should include: the normative
specification of inspectors’ powers;
the implementation of digital solutions
(including blockchain technologies for
the protection of WiM data); and the
strengthening of institutional oversight
and transparency. The analysis of national
practice confirms the need to reconsider
the role of the State Service of Ukraine

key determinants of effective anti-
corruption regulation. For Ukraine, the
introduction of hybrid models combining
technical and legal responses through
the use of digital instruments appears
particularly promising.

Accordingly, effective corruption
prevention in the GVC sector requires
not only the updating of the regulatory
framework but also a profound
institutional transformation within the
administrative and legal governance
mechanism.

for Transport Safety and to introduce
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ROLE OF M. M. BOKARIUS IN DEVELOPMENT
AND ESTABLISHMENT OF CRIMINALISTICS AND
FORENSIC SCIENCE IN UKRAINE

This article purpose is to determine the role of Professor M. M. Bokarius in the
development of forensic science and criminalistics in Ukraine, as well as to popularize
forensic knowledge and possibilities of their practical application. For achieving this
goal, methods of cognition and formal logic, historical and biographical methods,
method of comparative research, as well as comparative-legal, historical-comparative,
system-structural, system-functional methods were used. During the study, we used an
interdisciplinary approach. The role of Professor M. M. Bokarius in formation of medi-
cal forensic science, forensic medical research and forensic expert activity in Ukraine
in the 20th century was determined. His medical, pedagogical, scientific and expert
activity during the 1920s-1960s was analyzed. Attention is drawn to his performance of
forensic medical activities in difficult political and economic conditions, in particular
during the Holodomor in Ukraine in 1932—1933, World War II, and mass famine of
1946—1947. Teaching activities of M. M. Bokarius for law students (forensic medicine,
crime investigation techniques (criminalistics), and other related disciplines) are con-
sidered. He was an organizer of the educational process and the head of higher educa-
tional institutions and forensic institutions (he held the positions of head of the depart-
ment, vice-rector for academic work, and director of an expert institution). The profes-
sor’s scientific legacy is considered; his main works are analyzed; The subject of
scientific research is systematized (forensic and forensic methods: forensic traumatol-
ogy and thanatology, cadaver phenomena and the statute of limitations of death, corpse
examination at the crime scene, mechanical asphyxiation, traces of firearms and gun-
shot wounds, material evidence). The role of M. M. Bokarius in application of forensic
methods for the investigation of crimes, the establishment of the forensic direction in
forensic medicine and the formation of medical forensics is argued. The peculiarities of
emergence and existence in our time of the Bokarius Scientific and Pedagogical Foren-
sic School are substantiated.
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Keywords: criminalistics; medical criminalistics, forensic medicine, forensic sci-
ence; history of criminalistics; history of medical criminalistics; forensic science activity,
forensic science institutions; forensic medical institutions.

Research Problem Formulation

Important in development of forensic
science is the forensic direction and the
formation of a separate scientific field:
medical criminalistics. M. M. Bokarius
made a significant contribution to
development of medical criminalistics
in twentieth century.

Modern researchers rightly raise the
issue of mutual enrichment of forensic and
medical science, relationship of forensic
science with other fields of knowledge,
the borrowing of forensic data by medical
sciences®. Systematized publications
also give separate views on the essence
of medical criminalistics® or forensic
medical criminalistics®. At the same time,
today there are virtually no works on the
study of the history of the formation of

! In 2024, the scientific community celebrat-
ed the 125th anniversary of the birth of
M. M. Bokarius. See: Bokarius Mykola Myko-
layovych — an outstanding forensic pathologist
and criminalist: To the 125th anniversary of his
birth: biography and bibliography. Kharkiv:
Pravo, 2024. Retrieved from dspace.nlu.edu.ua//
jspui/handle/123456789

2 Yaremchuk, V. O. (2018). Criminalistic and
medical knowledge: limits of use in the investi-
gation of crimes. Problems of legality, 142,
211-219.

3 Knobloch, E. (1960). Medical Criminalis-
tics. 2nd ed. Prague: Gos. Publishing House of
Med. Lit.

* Filipchuk, O. V., & Shevchuk, M. M. (2011).
Handbook of Forensic Criminalistics. Lviv:
“Dobra Sprava”; Filipchuk, O. V., & Gurov,
0. M. (2013). Forensic-medical Criminalistics.
Kharkiv: Disa Plus.

medical forensic science in Ukraine, the
significance of the scientific heritage of
M. M. Bokarius for the development of
forensic science and criminalistics has
not been sufficiently analyzed.

Article Purpose

Determine the role of
Professor M. M. Bokarius in development
of forensic science and criminalistics in
Ukraine. Popularize forensic knowledge
and the possibilities of its practical
application.

Research Methods

Methods of cognition and formal
logic (analysis and synthesis, induction
and deduction, analogy, abstraction, etc.),
historical and biographical methods,
method of comparative research, as well as
comparative legal, historical-comparative,
system-structural, system-functional
methods are applied. During the study,
we used an interdisciplinary approach.

Analysis of Essential Researches
and Publications

In legal literature, the problems of the
history of forensic science and forensic
examination in Ukraine were covered
by: A. Ishchenko®, N. Klymenko and

5 Ishchenko, A. V. (|1995). Problems of de-
velopment of scientific research in the field of
forensic examination. Kyiv: Ukr. Academy of
Internal Affairs.
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[Shepitkopve Establishmen tfof{Criminalistics™
V. Fedchyshyna', V. Olkhovskyi and science institutions in Ukraine’.

V. Shepitko?, V. Shepitko®, S. Tiulieniev
and co-authors?, V. Fedchyshyna?®,
V. ITusupov® et al. A number of
publications were devoted to history of
forensic science, formation of forensic

' Klymenko, N., & Fedchyshyna, V. (2013).
On the history of the development and establish-
ment of the Kyiv Research Institute of Forensic
Expertise of the Ministry of Justice of Ukraine.
Viche, 14, 8—12.

2 Olkhovskyi, V. O., & Shepitko, V. Yu.
(2009, September). Professor M. M. Bokarius:
forensic pathologist and criminalist. Bokarius’s
readings: collection of materials of the All-
Ukrainian scientific-practical conference with
international participation «Introduction of
modern scientific achievements into forensic
examinationy. Kharkiv: LLC “Oberig”, 34-36.

3 Shepitko, V. Yu. (2018). History of Crimi-
nalistics. Great Ukrainian Legal Encyclopedia:
in 20 vols. Vol. 20: Criminalistics, Forensic Ex-
amination, Legal Psychology. In V. Yu. Shepit-
ko (chair), & others (Eds.), 344-347; Shepitko,
V. Yu. (2018). History of Forensic Institutions in
Ukraine. Great Ukrainian Legal Encyclopedia:
in 20 vols. Vol. 20: Criminalistics, Forensic Ex-
amination, Legal Psychology. In V. Yu. Shepit-
ko (chair), & others (Eds.), 347, 348.

4 Tyulenev, S. A., Spitsyna, G. O., Simakova-
Efremyan, E. B., & Khosha, V. V. (2023). Kings
and Queens of Forensic Expertise: 100th An-
niversary of the National Scientific Center
«Hon. Prof. M. S. Bokarius Forensic Science
Institutey. Kharkiv: NSC “Hon. Prof. M. S. Bo-
karius Forensic Science Institute”.

5 Fedchyshyna, V. V. (2014). Chronicle of the
formation and development of forensic examina-
tion in Ukraine: the history of the creation of the
Kyiv Office of Scientific Forensic Examination.
Investments: Practice and Experience, 5, 107—
109.

% Yusupov, V. (2021). History of the Forma-
tion of the Doctrine of Criminalistics in Ukrai-
ne. Law of Ukraine, 8, 44—64; Yusupov, V. V.
(2018). Criminalistics in Ukraine in the 20th and
21Ist Centuries. Kyiv: 1. En. Maslakov.

In scientific sources, attention is paid
to the peculiarities of the formation
of forensic medical institutions in the
twentieth century and the role of
M. M. Bokarius is noted?.

Main Content Presentation

Mykola Mykolayovych Bokarius
(Bokarius Jr.)’ is a well-known medical
examiner and forensic scientist, PhD
in Medicine, Professor, Head of the
Department of Forensic Medicine
of the Kharkiv Medical Institute
(currently: Department of Forensic
Medicine, Medical Law named after
prof. M. S. Bokarius of Kharkiv
National Medical University), Head
of the Department of Criminalistics
and Forensic Medicine of the Kharkiv
Law Institute (currently: Department
of Forensic Medicine, Medical law
named after prof. M. S. Bokarius
of Yaroslav Mudryi National Law
University), Director of Kharkiv Institute
of Forensic Examination (currently:

7 Shevchuk, V. M., Zhuravel, V. A., Shepitko,
V. Yu., & others. (2024). Criminalistics.
In V. M. Shevchuk (Ed.). Kharkiv: Pravo, 49—61.

8 Yusupov, V. V. (2017). Development of
Ukrainian Forensic Medical Institutions in the
First Half of the 20th Century. Scientific Bul-
letin of the National Academy of Internal Af-
fairs, 3(104), 301-317.

? Mykola Mykolayovych Bokarius was born
on June 28, 1899 (July 10, 1899 according to the
old calendar) in the city of Kharkiv (Sloboda
Ukrainian Province, Russian Empire) — died on
November 2, 1966 in the city of Kharkiv (Ukrai-
nian SSR), buried in the city cemetery Ne2 in
the city of Kharkiv.
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National Scientific Center «Hon.
Prof- M. S. Bokarius Forensic Science
Institutey)'.

M. M. Bokarius was born in the family
of an outstanding forensic physician and
forensic scientist M. S. Bokarius, who
significantly influenced the choice of
future profession by his son’: his father

! Information about M. M. Bokarius is cov-
ered in special sources, for example: Criminal-
istics Department: History of Formation and
Development. On the Occasion of the 80th An-
niversary Since its Foundation. (2020).
In V. Yu. Shepitko (Ed.). Kharkiv: Pravo, 8788,
Olkhovskyi, V. O., & Shepitko, V. Yu. (2009,
September). Professor M. M. Bokarius: Forensic
Pathologist and Criminalist. Bokarius’s Read-
ings: collection of materials of the All-Ukraini-
an scientific-practical conference with interna-
tional participation «Introduction of modern
scientific achievements into forensic examina-
tion». Kharkiv: LLC “Oberig”, 34-36; Lisovyi,
V.M, Tatsiy, V. Ya., Stashys, V. V., Olkhovskyi,
V. O, Shepitko, V. Yu., & Tsymbal, M. L. (2009,
September). Two Kharkiv Scientific Schools in
the Life of Professors Bokarius. Bokarius Read-
ings: collection of materials of the All-Ukrai-
nian scientific-practical conference with inter-
national participation «Introduction of modern
scientific achievements into forensic examina-
tion» Kharkiv: LLC «Oberih”, 5-7; Olkhovsky,
V. A., & Shepitko, V. Yu. (2014). Bokarius Niko-
lay Nikolaevich. Encyclopedia of Criminalistics
in Personalities. In V. Yu. Shepytko (Ed.).
Kharkiv: Apostille, 41-44; Olkhovskyi, V. O.,
& Shepitko, V. Yu. (2018). Bokarius Mykola
Mykolayovych. Great Ukrainian Legal Ency-
clopedia: in 20 vols. Vol. 20: Criminalistics,
Forensic Examination, Legal Psychology.
In V. Yu. Shepitko (chair), & others (Eds.), 53—
55; Shepitko, V., $ Shepitko, M. Criminal law,
Criminalistics and Forensic Sciences: Encyclo-
pedia. Kharkiv: Pravo, 68—70 etc.

2 For more details, see: Olkhovsky, V. A.,
Shepitko, M. V., & Mikhailov, M. A. (2014).
Bokarius Nikolay Sergeevich. Encyclopedia of
Criminalistics in Personalities. In V. Yu. Shepit-

ko (Ed.). Kharkiv: Apostille, 44—49; Criminal-
istics Department: History of Formation and
Development. On the Occasion of the 80th An-
niversary Since its Foundation. (2020).
In V. Yu. Shepitko (Ed.). Kharkiv: Pravo, 84—87;
Olkhovskyi, V. O., Gubin, M. V., Sokol, V. K.,
Konoval, V. S., & Narizhna, A. V. (2019, No-
vember). Pedagogical Heritage of Honored Pro-
fessor M. S. Bokarius. Current issues of linguis-
tics, professional linguistic didactics, psychol-
ogy and pedagogy of higher education: collec-
tion of articles of the IV International Scientific
and Practical Conference. Poltava: Astraya,
304-308. Retrieved from https://
repository.pdmu.edu.ua/server/api/core/
bitstreams/1449d91e-b136-467d-8de2-51cb-
2de48cl4/content; Shepitko, V. Yu. (2009, Sep-
tember). Forensic Medical Scientist and Crimi-
nalist Honored Professor Mykola Serhiyovych
Bokarius. Bokarius’s Readings: collection of
materials of the All-Ukrainian scientific-prac-
tical conference with international participation
“Introduction of modern scientific achievements
into forensic examination” Kharkiv: LLC
“Oberig”, 33, 34; Lisovoy, V. N., Olkhovsky,
V. O., & Bondarenko, V. V. (2009). The Signifi-
cance of the Works of Honored Profes-
sor N. S. Bokarius in the Context of the Devel-
opment of National Forensic Medicine at the
Beginning of the 20th Century. Theory and
Practice of Forensic Science and Criminalistics:
collection of scientific and practical materials
of the KhRIFE, 9, 574-584; Lisovyi, V. M., Olk-
hovskyi, V. O., Kravchenko, Yu.M., & Myasoe-
dov, V. V. (2019, April). A Word about a Teach-
er: to the 150th Anniversary of the Birth of
Honored Professor M. S. Bokarius. Current is-
sues of forensic examination and criminalistics:
collection of materials of the international sci-
entific-practical conference dedicated to the
150th anniversary of the birth of Honored Pro-
fessor M. S. Bokarius. Kharkiv. Retrieved from
https://repo.knmu.edu.ua/server/api/core/
bitsreams/dada7032-909f-4fbc-ab05-9eld-
6a40bb4f/content; Shepitko, V. Yu. (2010).
Criminalistics. Kyiv: In Yure, 36; Criminalistics
in 2 vols. Vol. 1. (2019). In V. Yu. Shepitko (Ed.).
Kharkiv: Pravo, 30; Shepitko, V., & Shepitko,
M. (2021). Criminal Law, Criminalistics and
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proved that a person is someone only
when he has a goal that becomes the
meaning of life'. Therefore, forensic
medicine and forensic science became
the meaning of Mykola Mykolayovych
life. He was a creative person, he was
fond of not only science and medical
practice; it is also known about his
passion for philately?.

M. M. Bokarius received a medical
education: after graduating with honors
from the gymnasium (1917), he entered
the medical faculty of the Imperial
Kharkiv University, which he graduated
(1924) as the Kharkiv Institute of Public
Education® (currently: Kharkiv National
Medical University).

Mykola Mykolayovych began his
practical medical and pedagogical
activities quite early — in his student

Forensic Sciences: Encyclopedia. Kharkiv:
Pravo, 70—74; Fesyunin, V. M., & Tyapkin, A. S.
(2020). «Archive of Criminology and Forensic
Sciences» and the Scientific Heritage of
M. S. Bokarius. Archive of Criminology and
Forensic Sciences, 2, 77-86 etc.

! Pertseva, Zh. 1. Father and Son: speech at
the conference of forensic medicine. Retrieved
from https://repo.knmu.edu.ua/server/api/core/
bitsreams/ec81cbf6-7145-4c46-a93e-17caac-
710f2a/content

2 Kolesnichenko, Yu. A. Story. Retrieved
from uriykolesnich.github.io/ppl/f/4/e65db-
f8e30154eacbbbSec6c74f 7html

3 Olkhovsky, V. A., & Shepitko, V. Yu.
(2014). Bokarius Nikolay Nikolaevich. Encyclo-
pedia of Criminalistics in Personalities.
In V. Yu. Shepytko (Ed.). Kharkiv: Apostille,
42; Pertseva, Zh. 1. Father and Son: speech at
the conference of forensic medicine. Retrieved
from https:/repo.knmu.edu.ua/server/api/core/
bitsreams/ec81cbf6-7145-4c46-a93e-17caac-
710f2a/content

years he helped his father in practical
classes at the Department of Forensic
Medicine of the Women’s Medical
Institute (1919-1920)*.

M. M. Bokarius, as a highly
organized person, “could combine
forensic, forensic and forensic medical
activities™. In particular, he headed the
identification section (since 1924), then
section of forensic biological research
of the Research Institute of Forensic
Examination in Kharkiv (currently:
National Scientific Center «Hon.
Prof. M. S. Bokarius Forensic Science
Institute») was an assistant director
(since 1925) and later Director of this
institution (1931-1941, 1944-1946)°.

4 Some sources indicate the earlier years
of M. M. Bokarius practice — E.g.: Bokarius
Mykola Mykolayovych. Criminalistics Depart-
ment: History of Formation and Development.
On the Occasion of the 80th Anniversary Since
its Foundation. (2020). In V. Yu. Shepitko (Ed.).
Kharkiv: Pravo, 87-88; Kravchenko, S. A Life
Dedicated to Forensic Medicine. Father and
Son Bokarius: N. S. Bokarius (1869-1931)
N. N. Bokarius (1899-1966). On the 145th an-
niversary of the birth of Nikolai Sergeevich
Bokarius, the father, and the 115th anniver-
sary of the birth of Nikolai Nikolaevich, the
son. Retrieved from https://www.calameo.com/
read/0013898081879f44548¢

5 Bokarius Mykola Mykolayovych — an Out-
standing Forensic Pathologist and Criminalist:
To the 125th anniversary of his birth: biography
and bibliography. (2024). Kharkiv: Pravo. Re-
trieved from dspace.nlu.edu.ua//jspui/han-
dle/123456789

¢ QOlkhovskyi, V. O., & Shepitko, V. Yu.
(2018). Bokarius Mykola Mykolayovych. Great
Ukrainian Legal Encyclopedia: in 20 vols. Vol.
20: Criminalistics, Forensic Examination, Legal
Psychology. In V. Yu. Shepitko (chair), & others.
(Eds.), 54.
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During 1930-1931, M. M. Bokarius
worked as an assistant of the Department
of Forensic Medicine of the Kharkiv
Medical Institute, its head (1931-1966),
Vice-Rector for Academic Affairs (1952—
1964), Academic Secretary of the Council
of Professors (1933-1937); Head of the
Department of Forensic Medicine of the
Kharkiv Institute of Advanced Medical
Studies'. He received the academic title
of Professor in 1931.

M. M. Bokarius’ forensic work
as a forensic scientist fell on difficult
political and economic times: Holodomor
in Ukraine (1932-1933)?, the Second

' Olkhovskyi, V. O., & Shepitko, V. Yu.
(2018). Bokarius Mykola Mykolayovych. Great
Ukrainian Legal Encyclopedia: in 20 volumes.
Volume 20: Criminalistics, Forensic Examina-
tion, Legal Psychology. In V. Yu. Shepitko
(chair), & others (Eds.), 53-55; Shepitko, V., &
Shepitko, M. Criminal law, Criminalistics and
Forensic Sciences: Encyclopedia. Kharkiv:
Pravo, 68-70 etc.

2 Only in 2019, the Security Service of
Ukraine opened criminal proceedings against the
perpetrators of the genocide and conducted
a number of comprehensive forensic examina-
tions, which found that the communist totalitar-
ian regime in 1932-1933 in the Ukrainian SSR
and the North Caucasus region killed 10 million
500 thousand Ukrainians, including 4 million
children. See: Genocide of Ukrainians 1932—
1933: International Legal Acts, Legislation of
Ukraine, Materials of Pre-trial Investigations.
(2024). Compiled by M. Gerasymenko, V. Pylyp-
chuk, V. Shepitko, & others. National Academi-
cian of Law Sciences of Ukraine; Security Ser-
vice of Ukraine. Kharkiv: Pravo; Forensic Sci-
ence: Materials of Criminal Proceedings Regard-
ing the Genocide of Ukrainians in 1932-1933.
(2024). Compiled by: V. Zhuravel, M. Gera-
simenko, V. Pylypchuk, & V. Shepitko. National
Academician of Law Sciences of Ukraine; Secu-
rity Service of Ukraine. Kyiv; Kharkiv: Pravo.

World War (1939-1945), and the mass
famine (1946-1947).

In 1933, famine and typhus reigned
in Ukraine. The Kharkiv morgue and
regional morgues of the region received
8,940 corpses at that time, which was
9 times higher than the figures of previous
years®. In addition, “despite the obvious
artificial correction of the data of the
death registration books of all regions of
the Ukrainian SSR for 1932-1933 with
signs of professional medical-statistical
and demographic intervention, even
with the deficit of a multiple majority of
death registration records, the available
unnaturally adjusted information is such
that with sufficient probability it allows us
to determine a direct causal relationship
between the death of 85-90% of the
Ukrainian population in 1932-1933.
And the lack of food. In other words,,
the onset of the death of Ukrainians in
1932-1933. “Directly related to hunger,
its complications, or the diseases that
accompany it (hunger) and is in a direct
causal relationship with food shortages™.

3 Kravchenko, Yu., & Baranchuk, V. (2024,
November). The Role of Professor M. M. Bo-
karius in the Development of the Kharkiv Fo-
rensic Medical Service and the Activities of the
Kharkiv Regional Bureau of Forensic Medical
Examination. Criminalistics and Forensic Med-
icine in the Conditions of Modern Challenges
and Global Threats: collection of materials of
the international scientific-practical conference,
dedicated to the 125th anniversary of the birth
of Prof. M. M. Bokarius and the 85th anniver-
sary of the Criminalistics Department of the
Yaroslav Mudryi National Law University.
Kharkiv: Pravo, 48.

4 Conclusion of a comprehensive forensic

284

Yoearbook of Ukrainian law



[ShepitkoRV:s

IR0l eYo V'SV ¥BokariuslingDevelopmentfand!

Establishmentfo{Criminalistics™

In 1933, M. M. Bokarius was
appointed city forensic medical
inspector!, he headed the forensic
medical morgue of Kharkiv (1933-1937),
the regional forensic medical expert
(1943-1952), Principal forensic medical
inspector of the People’s Commissariat
of Health of the Ukrainian SSR (1933—
1934, 1936-1937)>.

M. M. Bokarius was a member of
the Extraordinary State Commission for
the Detection and Investigation of the
Atrocities of the German Fascist Invaders
and Their Accomplices in the Occupied
Territories of Kharkiv and Donetsk
Regions. In November 1943, the first
public trial of fascist criminals was held
in Kharkiv, which participants of referred
to extracts from documents prepared by
M. M. Bokarius®. Conclusion of the

medical examination. The Genocide of the
Ukrainian Nation 1932—1933: International Le-
gal Acts, Ukrainian Legislation, Materials of
Pre-Trial Investigations. (2024). Compiled by
M. Gerasymenko, V. Pylypchuk, V. Shepitko, &
etc. National Academician of Law Sciences of
Ukraine; Security Service of Ukraine. Kharkiv:
Pravo, 626.

' Kravchenko S. Life Dedicated to Forensic
Medicine. Father and Son of Bokarius: N. S. Bo-
karius (1869-1931) N. N. Bokarius (1899-1966).
To the 145th anniversary of the birth of Nikolai
Sergeevich Bokarius, the father, and the 115th an-
niversary of the birth of Nikolai Nikolaevich, the
son. Retrieved from https:/www.calameo.com/
read/0013898081879f44548¢

2 Olkhovsky, V. A., Shepitko, M. V., &
Mikhailov, M. A. (2014). Bokarius Nikolay Ser-
geevich. Encyclopedia of Criminalistics in Per-
sonalities. In V. Yu. Shepitko. (Ed.). Kharkiv:
Apostille, 42.

3 Pertseva, Zh. (2024, November). «To be
a person among people»: (To the 125th anniver-

commission of experts on destruction by
the Nazis of prisoners of war of officers
and soldiers of the Red Army appeared
at the International Military Tribunal
over the main German war criminals,
Nuremberg Trials®.

Important for the formation of
Professor M. M. Bokarius as a forensic
scientist was his more than 30 years of
teaching at the Kharkiv Law Institute,
which at various times was called the
Kharkiv Institute of National Economy,
All-Ukrainian Communist Institute
of Soviet Construction and Law
(currently: Yaroslav Mudryi National
Law University). He started working in
this institute earlier than in the medical
one’.

sary of the birth of Professor M. M. Bokarius).
Criminalistics and forensic medicine in the con-
ditions of modern challenges and global threats:
collection of materials of the international sci-
entific-practical conference, dedicated to the
125th anniversary of the birth of Profes-
sor M. M. Bokarius and the 85th anniversary of
the Criminalistics Department of the Yaroslav
Mudryi National Law University. Kharkiv:
Pravo, 71, 72.

4 Kravchenko, S. Life Dedicated to Forensic
Medicine. Father and Son of Bokarius: N. S. Bo-
karius (1869-1931) N. N. Bokarius (1899-1966). To
the 145th anniversary of the birth of Nikolai Ser-
geevich Bokarius, the father, and the 115th an-
niversary of the birth of Nikolai Nikolaevich, the
son. Retrieved from https://www.calameo.com/
read/0013898081879f44548¢

5 Olkhovskyi, V. O., & Shepitko, V. Yu.
(2009, September). Professor M. M. Bokarius:
Forensic Pathologist and Criminalist. Bokarius’s
Readings: collection of materials of the All-
Ukrainian scientific-practical conference with
international participation «Introduction of
modern scientific achievements into forensic
examinationy». Kharkiv: LLC “Oberig”, 34-36.
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The scientist successfully combined
all areas of his work with teaching
at Kharkiv Law Institute, where he
Held the positions of assistant (1925—
1928), Docent(1928-1931), Professor
(1931-1940, 1944-1948) and Head
of the Department of Criminalistics
and Forensic Medicine (1939—-1941).
M. M. Bokarius was also a member of
the Academic Council for the Protection
of PhD and Doctoral dissertations in
Legal Sciences (1940-1950)".

Mykola Mykolaiovych entered
the history of the Department of
Criminalistics of the Yaroslav Mudryi
National Law University as its first
Head?. He also taught forensic medicine
and related disciplines in legal courses
for police cadets, investigators and
prosecutors (in particular, military one).

The range of scientific interests and
the main subject of scientific researches
of M. M. Bokarius: ballistics (traces
of the use of firearms)?, methods

! Bokarius Mykola Mykolayovych. (2020).
Criminalistics Department: History of Forma-
tion and Development. On the Occasion of the
80th Anniversary Since its Foundation.
In V. Yu. Shepitko (Ed.). Kharkiv: Pravo, 87-88;
Shepitko, V., & Shepitko, M. Criminal law,
Criminalistics and Forensic Sciences: Encyclo-
pedia. Kharkiv: Pravo, 69.

2 See: Bokarius Mykola Mykolayovych.
(2020). Criminalistics Department: History of
Formation and Development. On the Occasion
of the 80th Anniversary Since its Foundation.
In V. Yu. Shepitko (Ed.). Kharkiv: Pravo, 87—88.

3 Bokarius N. N. (1952, October). Gunshot
Injuries. Transcript of the Sth lecture of Profes-
sor N. N. Bokarius. Part 1; Kharkov State Med-
ical Institute. Kharkiv; Bokarius N. N. (1952,
October). Gunshot Injuries. Transcript of the 6th

of forensic and forensic research,
thanatology®, forensic traumatology,
cadaver phenomena and prescription of
death, mechanical asphyxiation, research
of material evidence. The scientist
made a significant contribution to the
development of medical forensics —
a complex field of knowledge that is
used in legal activities for the successful
detection and investigation of crimes®.
Medical criminalistics reflects a certain
connection between forensic medicine
and the theory of forensic evidence®.
M. M. Bokarius is the author
of more than 200 research papers.
The most important of them are: On
microdiagnostics at the entrance of each
bullet lumen in the forensic examination
of a corpse (1928), Practical instructions
for the technique of scientific research of
crimes (1931), Police officer s companion

lecture of Professor N. N. Bokarius. Part 2;
Kharkov State Medical Institute. Kharkiv.

4 Thanatology is a branch of medicine that
studies the state of the human body in its final
stage of the pathological process, the dynamics
and mechanisms of dying, the immediate causes
of death, clinical, biochemical and morphologi-
cal manifestations of gradual cessation of life.

5 Shepitko, V., Olkhovsky, V., & Shepitko,
M. (2020). The Process of Scientific Knowledge
Integration in Crime Prevention and Trends of
Medical Criminalistics Development in Ukraine
in XIX — Early XX Century. Wiadomosci Lek-
arskie, 73(1), 176—179.

6 Shepitko, V. Yu., & Shepitko M. V. (2019,
April). Problems of Medical Criminalistics in
the Works of Professor M. S. Bokarius. Current
issues of forensic examination and criminalis-
tics: materials of the inter-national scientific-
practical conference dedicated to the 150th an-
niversary of the birth of Honored Profes-
sor M. S. Bokarius Kharkiv: KhRIFE, 7-8.
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during the examination of a corpse at the
scene or its discovery (1933), New in
methods of medical and forensic research
(1936), Lecture on Forensic Medicine —
Procedural Part (1937), Lecture on
Forensic Medicine — Asphyxia) (1937),
Forensic Medical Examination and its
Importance (1940), Information for
practical classes on the study of injuries of
individual organs (1942), History of Hon.
Prof. M. S. Bokarius Kharkiv Research
Institute of Forensic Examinations
(1947), XXV years of work of the Hon.
Prof. M. S. Bokarius Kharkiv Research
Institute of Forensic Examinations
(1948), To establishing caliber of bullets
for gunshot injuries of the skull bones (in
co-authorship; 1956), Role of Honored
Professor Emeritus N. S. Bokarius in
the development of forensic examination
in Ukraine (1956), Work of Honored
Professor N. S. Bokarius in the field of
research of material evidence (1956),
Life and work of Professor Emeritus
Nikolai Serheevych Bokarius (1966)
et al.

Research paper: On microdiagnostics
of the entrance lumen of each bullet lumen
during forensic medical examination
of a corpse 1s actually his dissertation.
In literary sources, it was sometimes
called a “diploma” or “internship” that
qualification commission recognized
as “the best of all the works protected
up to that time and one that has
important practical significance
not only for forensic medicine, but
also for pathological anatomy and

surgery”!. As a part-time assistant,
M. M. Bokarius defended this internship
at the Qualification Commission of the
Kharkiv Medical Institute (1928)%. This
research paper contains an introduction,
literary material, his own observations
and research, conclusions and practical
instructions. In particular, the subsection:
Own observations and research has
the following structural components:
1) establishment in the masses destroyed
by tissue damage of scattered fibers of
clothing through which a bullet penetrated
the body; 2) accumulation in the mass
of tissues destroyed by damage of torn
hair particles, which are introduced into
the initial parts of the bullet channel;
3) the nature of the destruction of hairs
damaged by the bullet and dust particles
with a violation of their integrity; 4) the
phenomena of heating hairs and their
burning, if the shot is made in a part
of the skin where there is hair; 5) the
deposition of powder soot particles on
the surface of the hair located next to
the entrance hole; 6) establishment of
the introduction of soot particles into the

! Pertseva, Zh. 1. Father and Son: speech at
the conference of forensic medicine. Retrieved
from https:/repo.knmu.edu.ua/server/api/core/
bitsreams/ec81cbf6-7145-4c46-a93e-17caac-
710f2a/content

2 See: Kravchenko, S. Life Dedicated to
Forensic Medicine. Father and Son of Bo-
karius: N. S. Bokarius (1869-1931) N. N. Bo-
karius (1899-1966). To the 145th anniversary
of the birth of Nikolai Sergeevich Bokarius,
the father, and the 115th anniversary of the
birth of Nikolai Nikolaevich, the son. Re-
trieved from https:/www.calameo.com/
read/0013898081879f44548¢
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mass of damaged tissues in the area of
the skin lumen next to the entrance hole;
7) establishment of the accumulation of
incompletely burned dust particles in the
area of the skin adjacent to the edge of the
wound lumen and in the mass of tissues
at the beginning of the bullet channel;
8) the nature of blood distribution in the
area of tissues adjacent to the wound
surface of the beginning of the bullet
canal directly next to the lumen of the
bullet entrance hole; 9) determination
of the presence of a sedimentation ring
along the edge of the skin lumen of the
bullet entrance hole. The manuscript of
this scientific work was transferred to
the library of Yaroslav Mudryi National
Law University in 2020".

Important is the essay
by M. M. Bokarius about his father :
Life and Work of Professor Emeritus
Nikolai Sergeevich Bokarius (1966)?,
which contains important biographical
data about M. S. Bokarius, the stages
of his life and photo illustrations.
M. M. Bokarius notes that the
activities of Mykola Serhiiovych were
multidirectional: along with the scientific
and pedagogical at the Department of
Forensic Medicine, he carried out active
practical, organizational and public
work... It can be confidently stated that

! Bokarius, N. N. (1928). To Microdiagnos-
tics at the Entrance of Each Bullet Cavity Dur-
ing the Forensic Examination of a Corpse. Khar-
kov.

2 The manuscript of this work was first pub-
lished in the international research and practice
juridical journal «A First Printed Criminalist».

Mykola Serhiiovych not only loved
teaching and successfully organized the
educational process had a congenital
predisposition to pedagogical activity.

M. M. Bokarius completed this
essay in 1966, but never published it.
Almost fifty years later (during 2013—
2015), the journal First Printed Forensic
Scientist” in the section: Anthology of
Criminalistics finally published a reprint
of this work in five issues (Ne 6-10)° .

Scientific forensic school created
by M. M. Bokarius* has many
outstanding students and followers: he
has prepared 4 doctors and 26 PhDs.
Among his students are well-known
professors B. Zorin, M. Marchenko,
V. Kononenko, M. Strilets, V. Tatarenko,
V. Tsypkovskyi, V. Kolmakov, and PhDs
in Medicine: K. Bokarius, M. Hubin,
H. Holobrodskyi, N. Namestnikova,
V. Moisieiev, L. Sotnikova, E. Tunina,
et al°.

3 Bokarius, N. N. (2013, 2014, 2015). Life and
Activities of Honored Professor Nikolay Sergee-
vich Bokarius. 4 First Printed Criminalist,
6/2013, 163—171; 7/2013, 135-148; 8/2014, 138—
149; 9/2014, 134-153; 10/2015, 83-108.

* The creation of a scientific school by
Prof. M. S. Bokarius and Prof. M. M. Bokarius
was indicated in literary sources, see: Lisovyi,
V.M, Tatsiy, V. Ya., Stashys, V. V., Olkhovskyi,
V. O, Shepitko, V. Yu., & Tsymbal, M. L. (2009,
September). Two Kharkiv Scientific Schools in
the Life of Professors Bokarius. Bokarius Read-
ings: collection of materials of the All-Ukrai-
nian scientific-practical conference with inter-
national participation “Introduction of modern
scientific achievements into forensic examina-
tion”. Kharkiv: LLC «Oberih”, 5-7.

5 Kozachenko, I. M. (2016). Father and Son
Bokarius — Outstanding Founders of the Na-
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In particular, the senior lecturer of
the Department of Criminalistics of
the Kharkiv Law Institute E. Tunina
taught forensic medicine and forensic
psychiatry (late 1950s — 1970s), defended
her dissertation: Maceration. Until the
establishment of the period of stay of the
corpse in the water for the degree of PhD
in Medicine (1950)".

Among the students of
M. M. Bokarius are a well-known forensic
scientist, Professor V. Kolmakov,
who defended his PhD dissertation
(Methods of Investigation of Murder
Cases with Dismemberment of Corpses,
1941) and doctoral (Forensic Methods
of Investigation and Prevention of
Crimes against Life, 1962) theses in
jurisprudence and worked for a long time
at the Department of Criminalistics of the
Kharkiv Law Institute: Senior lecturer,
Docent (1946—-1952) and Head of the
Department of Criminalistics (1952—
1957)°.

In fact, the students of M. M. Bokarius
include O. Kolesnichenko (his nephew),
who took refuge with his uncle after
being seriously injured during the

tional Forensic Examination. Theory and Prac-
tice of Forensic Science and Criminalistics, 16,
405-413. https://doi.org/10.32353/khrife.2016.56

! Criminalistics Department: History of For-
mation and Development. On the Occasion of
the 80th Anniversary Since its Foundation
(2020). In V. Yu. Shepitko (Ed.). Kharkiv: Pravo,
176.

2 Great Ukrainian Legal Encyclopedia: in 20
vols. Vol. 20: Criminalistics, Forensic Examina-
tion, Legal Psychology. (2018). In V. Yu. Shepit-
ko (chair), & others. (Ed.), 386—388.

Second World War and, on his advice,
entered the Kharkiv Law Institute’.
O. Kolesnichenko is a well-known
forensic scientist, Doctor of Law,
Professor, Head of the Department of
Criminalistics (1957—1981)".
Confirmation of development of the
scientific school of M. M. Bokarius has
theses defended over the past 30 years
at the Department of Forensic Science
of Yaroslav Mudryi National Law
University: Investigation of Murders in
the Absence of a Corpse (O. Bululukov,
1997), Methods of Investigation of
Murders with Dismemberment of
a Corpse (1. Borysenko, 1999), Tactical
Operations in the Investigation of
Murders Committed by Organized
Groups and Criminal Organizations
(S. Zdorovko, 2002), Forensic
Characteristics of Contract Murders
(M. Kostenko, 2003), Methods of
Investigation of Murders Concealed
by Staging (V. Semenohov, 2004),
Correlation Dependencies Between
Elements of Forensic Characteristics
and their Use in methods of Murder
Investigation (V. Synchuk, 2004),
Investigation of Serial Sexual-Sadistic
murders (organizational and tactical
principles) (M. Kupianskyi, 2016),

3 Kolesnychenko, Yu. A. Story. Retrieved
from uriykolesnich.github.io/ppl/f/4/e65db-
f8e30154eacb6bSec6c74f7html

4 Criminalistics Department: History of For-
mation and Development. On the Occasion of
the 80th Anniversary Since its Foundation
(2020). In V. Yu. Shepitko (Ed.). Kharkiv: Pravo,
93, 94.
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Fundamentals of the methodology for
investigating murders combined with
the alienation of citizens’ housing
(V. Sukhodubov, 2019) et al'.

The Bokarius school of thought is also
evident in teaching. During the training
of personnel, M. M. Bokarius “creatively
combined new scientific forensic and
forensic data with practical material
and rich illustrations. He preserved and
improved the principles and methods of
independent work of students, provided
them with modern educational, scientific
and methodological literature, believing
that independent work of students
should be the main means of acquiring
knowledge” *.

Currently, at the Department of
Criminalistics of the Yaroslav Mudryi
National Law University, continuing
the tradition started by the father of
M. M. Bokarius (M. S. Bokarius at the
Faculty of Law of the Imperial Kharkiv

! See: Criminalistics Department: History of
Formation and Development. On the Occasion
of the 80th Anniversary Since its Foundation
(2020). In V. Yu. Shepitko (Ed.). Kharkiv: Pravo.

2 Olkhovskyi, V. O., Gubin, M. V., & Sokol,
V. K. (2019, April) Honoring the Memory of
Professors Bokarius — Mykola Serhiyovych and
Mykola Mykolayovych. Acquisition of modern
epidemiology and biostatistics as a guarantee
of improving public health in Ukraine: materials
of the scientific-practical conference (on the
occasion of the 120th anniversary of the birth
of Z. A. Gurevich, an outstanding social hygien-
ist, head of the department of social hygiene and
health care organization of the Kharkiv State
Medical Institute). Kharkiv, 16, 17. Retrieved
from https://repo.knmu.edu.ua/server/api/core/
bitstreams/931fed1f-6f2d-4901-978a-
b6d69490226¢/content

University, (later — at the Kharkiv Law
Institute) taught a course of forensic
medicine for lawyers, and later academic
discipline: Crime Investigation Technique
(Criminalistics) ), in addition to the
disciplines of forensic science, they
teach a course of forensic medicine and

psychiatry.

Significant contribution of
M. M. Bokarius to the development
of forensic science and forensic
examination is reflected in the published
works about professors of the Yaroslav
Mudryi National Law University*
and about highly qualified scientists
of National Scientific Center «Hon.
Prof. M. S. Bokarius Forensic Science
Institute»’.

3 Criminalistics Department: History of For-
mation and Development. On the Occasion of
the 80th Anniversary Since its Foundation.
(2020). In V. Yu. Shepitko (Ed.). Kharkiv: Pravo,
42,43.

* Professors of the Yaroslav Mudryi Nation-
al Law Academy of Ukraine. (2004). Kharkiv:
Pravo; Professors of the Yaroslav Mudryi Na-
tional Law Academy of Ukraine. (2009).
In V. Ya. Tatsii (chief), & others. (Eds.). Kharkiv:
Crossroad; Professors of the Yaroslav Mudryi
National Law University (2024). In A. Hetman
(chairman), & others. 3rd ed., amended and
supplemented. Kharkiv: Pravo; Criminalistics
Department: History of Formation and Develop-
ment. On the Occasion of the 80th Anniversary
Since its Foundation. (2020). In V. Yu. Shepitko.
(Ed.). Kharkiv: Pravo. etc.

5 Highly Qualified Scientists of the National
Scientific Center «Hon. Prof. M. S. Bokarius
Forensic Science Institute»: reference ed. (2020).
In O. M. Klyuyev, E. B. Simakova-Efremyan,
& V. V. Khosha (author-editor). Kharkiv; Tyule-
nev, S. A., Spitsyna, G. O., Simakova-Efremyan,
E. B., & Khosha, V. V. (2023). Kings and Queens
of Forensic Examination: 100th anniversary of
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Confirmation of a significant
contribution to the creation of a separate
forensic direction of forensic medicine by
M. S. Bokarius and M. M. Bokarius is the
holding of Bokarius readings in Ukraine,
where both forensic doctors and forensic
lawyers present reports. The first Bokarius
Readings took place in Ukraine in 2006
and later became traditional.

The merit of M. M. Bokarius is
the organization and management of
professional public non-governmental
organizations that united forensic
doctors and criminologists. It was
Mykola Mykolaiovych who founded the
Kharkiv Society of Forensic Physicians
and Criminalists in 1948'. He was
a member of the board of the All-Union
Scientific Society of Forensic Physicians,
the Ukrainian Scientific Society of
Forensic Physicians and Forensic
Scientists, headed the Kharkiv Scientific
Society of Forensic Physicians and
Forensic Scientists, and was a member
of the board of the Kharkiv Scientific
Medical Society.

M. M. Bokarius paid considerable
attention to publishing activities
in the field of forensic medicine
and criminalistics: in particular, he
participated in the work of the editorial

the National Scientific Center «Hon. Prof. M. S.
Bokarius Forensic Science Institute». Kharkiv:
NSC «Hon. Prof. M. S. Bokarius Forensic Sci-
ence Institute».

' Kozachenko, I. M. (2016). Father and Son
Bokarius — Outstanding Founders of the Na-
tional Forensic Examination. Theory and Prac-
tice of Forensic Science and Criminalistics, 16,
405-413. https:/doi.org/10.32353/khrife.2016.56

board of the scientific journal: Forensic
Medical Examination”, founded in 19572,

For his contribution to the
development of scientific and practical
activities in forensic medicine and
criminalistics, M. M. Bokarius was
repeatedly awarded state, government
and departmental awards: the Order of
the Red Banner of Labor, the Order of
Lenin, the medal: For Valorous Work in
the Great Patriotic War of 1941-1945°.

In 2005, a memorial plaque with
the inscription was installed in honor
of Professor Bokarius on the facade of
the building housing the Department of
Forensic Medicine and Medical Law
named after Professor Bokarius of the
Kharkiv National Medical University
(14/16 Dmytrivska St., Kharkiv): “In
1943—-1952, the Kharkiv Regional
Bureau of Forensic Medicine was
headed by a prominent national scientist
and teacher, Head of the Department of
Forensic Medicine of the Kharkiv Medical

2 See: Olkhovskyi, V. O., & Shepitko, V. Yu.
(2018). Bokarius Mykola Mykolayovych. Great
Ukrainian Legal Encyclopedia: in 20 vols. Vol.
20: Criminalistics, Forensic Examination, Legal
Psychology. In V. Yu. Shepitko (chair), & others,
54; Kozachenko, I. M. (2016). Father and Son
Bokarius — Outstanding Founders of the Na-
tional Forensic Examination. Theory and Prac-
tice of Forensic Science and Criminalistics, 16,
405-413. https://doi.org/10.32353/khrife.2016.56

3 Shepitko, V., & Shepitko, M. (2021). Crim-
inal law, Criminalistics and Forensic Sciences:
Encyclopedia. Kharkiv: Pravo, 70; Olkhovskyi,
V. O., & Shepitko, V. Yu. (2018). Bokarius
Mykola Mykolayovych. Great Ukrainian Legal
Encyclopedia: in 20 vols. Vol. 20: Criminalis-
tics, Forensic Examination, Legal Psychology.
In V. Yu. Shepitko (chair), & others, 54, 55 etc.
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Institute, Professor Mykola Bokarius” .
In 2009, the Museum of History of the
Department of Forensic Medicine of
Kharkiv National Medical University
and the Kharkiv Regional Bureau of
Forensic Medicine updated museum
exposition and made a wax sculpture
of Professor M. M. Bokarius'. By the
decision of the Presidium of the Kharkiv
Medical Society of 28.05.2008 on the
occasion of the 60™ anniversary of the
Kharkiv Society of medical Examiners and
Forensic scientists, this association was
awarded the honorary name of Professor
Mykola Mykolaiovych Bokarius?.

Conclusions
Performed research made possible
to trace the history of the formation of

' Lozovy, A. L, Lisovy, V. M., Myasoedov,
V. V., Olkhovsky, V. O., Derecha, L. M., &
Bondarenko, V. V. (2014). The Contribution of
Mykola Serhiyovych and Mykola Mykolayy-
ovych Bokarius to the Development of Forensic
Examination and Criminalistics. Theory and
Practice of Forensic Science and Criminalistics,
14, 430—-441.

2 See: Olkhovskyi, V. O., & Shepitko, V. Yu.
(2009, September). Professor M. M. Bokarius:
Forensic Pathologist and Criminalist. Bokarius’s
Readings: collection of materials of the All-
Ukrainian scientific-practical conference with
international participation «Introduction of
modern scientific achievements into forensic
examinationy». Kharkiv: LLC “Oberig”, 34-36;
Kozachenko, I. M. (2016). Father and Son Bo-
karius — Outstanding Founders of the National
Forensic Examination. Theory and Practice of
Forensic Science and Criminalistics, 16, 405—
413. https://doi.org/10.32353/khrife.2016.56;
Shepitko, V., & Shepitko, M. (2021). Criminal
law, Criminalistics and Forensic Sciences: En-
cyclopedia. Kharkiv: Pravo, 70.

medical forensics and the formation
of forensic activity in Kharkiv in
the 1920s-1960s. The scientific,
pedagogical and practical medical path
of M. M. Bokarius is considered and his
role in the development of forensics and
forensic science is noted. Of particular
importance are research papers by
M. M. Bokarius on medical forensics
and his contribution to the formation of
a complex of forensic knowledge and
theory of evidence, special knowledge
that is still used to successfully
investigate and solve criminal offenses.

It is worth remembering that the
forensic work of M. M. Bokarius fell
on difficult political and economic times:
Holodomor in Ukraine (1932-1933),
World War II (1939-1945), mass famine
(1946-1947).

The scientist also paid much attention
to organizational, public and pedagogical
activities, held senior positions
in educational institutions and forensic
institutions, headed the Kharkiv Society
of Forensic Physicians and Criminalists.
Another merit of M. M. Bokarius, talented
teacher and leader with outstanding
organizational and managerial skills
is the teaching of the discipline Crime
Investigation Technique (Criminalistics)
to lawyers.

Researches of M. M. Bokarius are
related to the problems of forensic
medicine, forensic science and
criminalistics. He is the founder of
a separate forensic direction in forensic
medicine. His scientific interests include
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the problems of medical forensics: of mechanical asphyxiation, etc. The
the study of physical evidence, the analysis shows that M. M. Bokarius laid
determination of methods for examining the foundations for creation of a scientific
a corpse at the place of its discovery, the forensic school that his followers are
study of traces of the use of firearms, signs  actively developing at present time.
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PROCEDURAL SPECIFICS OF REMOTE CRIMINAL
CASE PROCEEDINGS: ISSUES OF LEGAL
APPLICATION

ABSTRACT. Objective: To analyze the procedural specifics of remote criminal case
proceedings in Ukraine, particularly under martial law, focusing on legal, technical, and
organizational challenges related to the use of videoconferencing in criminal justice.
Methods: The study employs a combination of legal-dogmatic analysis, dialectical and
systemic approaches, formal-logical interpretation, historical-legal method, comparative
legal analysis with international experience, sociological examination of judicial prac-
tice, and legal modeling. These methods enabled the identification of regulatory gaps and

N 18/2028 297



Yearboak
ok rainianylaw

the development of proposals to improve legislation and judicial procedures. Results: The
findings show that, before martial law, Ukrainian legislation strictly limited remote hear-
ings outside court premises. After the outbreak of war, the Council of Judges and the Su-
preme Court allowed remote participation using personal devices — later incorporated
into the Criminal Procedure Code. The study identifies key challenges: participant au-
thentication, ensuring awareness of procedural rights, risks of external influence on wit-
nesses and defendants, difficulties in maintaining attorney-client confidentiality, limited
access to evidence during remote hearings, and technical disruptions. Nonetheless, vid-
eoconferencing plays a crucial role in maintaining judicial continuity, reducing delays,
enhancing participant safety, and improving access to justice. Conclusion: Remote crim-
inal proceedings have significant potential to ensure timely adjudication and maintain
access to justice during wartime. However, their effective implementation requires im-
provements: standardized authentication procedures, confidentiality safeguards, mecha-
nisms ensuring equality of arms, robust technical infrastructure, and uniform regulatory
frameworks. The study emphasizes the need for coherent legislative and judicial guide-

lines to balance procedural efficiency with fundamental guarantees of fair trial.

Keywords: criminal proceedings; remote hearings; videoconferencing; martial

law; procedural rights.

1. INTRODUCTION

The development of digital
technologies and global challenges,
particularly the COVID-19 pandemic and
armed conflicts, have necessitated the
transformation of justice mechanisms,
including in the sphere of criminal
procedure. In Ukraine, which has been
in a state of full-scale war since February
24, 2022, ensuring the continuity of
criminal case proceedings requires the
use of modern remote technologies. At the
same time, the use of videoconferencing
in criminal proceedings gives rise
to a number of problematic aspects
related to ensuring the principles of
fair trial, equality of parties, access to
justice, authentication of participants,
and the technical implementation of
relevant procedures. The lack of unified
approaches to conducting criminal

proceedings in a remote format leads
to inconsistent legal application and
requires in- depth scientific analysis.

In the Recommendations of
the Council of Judges of Ukraine,
published on March 2, 2022, it is stated
that in cases where a participant in
criminal proceedings, due to objective
circumstances, is unable to participate
in a court hearing via videoconference
using the technical means provided by the
Criminal Procedure Code, an exceptional
procedure is allowed, enabling the use
of any other available technological
solutions, including personal technical
devices.

Furthermore, the Supreme Court,
in its letter No. 1/0/2-22 dated March
3, 2022, titled “On Certain Issues of
Criminal Proceedings under Martial
Law,” stated that, as an exception,
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participation in court hearings via
alternative video communication
means not provided for by the Criminal
Procedure Code is permitted. At the
same time, special attention is given to
the necessity of providing participants
in such hearings with comprehensive
explanations regarding their procedural
rights and obligations (para. 7).

The purpose of the study is to
provide a comprehensive analysis
of the procedural features of remote
consideration of criminal cases in
Ukraine, to identify law enforcement
issues and to develop recommendations
for improving legislative regulation
and court practice. Particular attention
is paid to the issues of discrediting
the court when making decisions to
hold a court hearing in the format of
a videoconference, technical aspects of
organising remote proceedings, and the
impact of this mechanism on the exercise
of the rights of participants to criminal
proceedings.

The issue of conducting court
hearings in criminal proceedings
using videoconferencing has been the
subject of numerous scientific studies,
including dissertations and scientific
publications. A significant contribution
to the development of this issue was
made by such scholars as A. Bezhanova,
M. Smirnov, I. Chernichenko, N. Shulga,
who in their studies analysed the legal and
procedural aspects of remote participation
in court hearings, Bezhanova, A. V.
‘Principles of the use of technical means

and technologies in remote criminal
proceedings’ (Bezhanova, A. V., 2018).

Additionally, the issue of
videoconferencing in criminal
proceedings has been explored in the
works of A. Antonyuk, I. Basyista,
N. Hlynska, I. Hlovyuk, O. Drozdov,
O. Zakharchenko, T. Pasiuk,
M. Pashkovskyi, T. Podorozhna,
V. Serdiuk, K. Sikora, O. Starenkyi, Yu.
Skorobahata, O. Tarasenko, A. Khudyk,
P. Tsymbal, B. Shchur, and others. Their
research, including A. O. Antonyuk’s
“Legal Regulation of Videoconferencing
in Criminal Procedure” (2020) and
I. V. Hlovyuk’s “Holding a court
hearing via videoconference in criminal
proceedings: doctrinal and practical
issues” (2023), examines the peculiarities
of videoconferencing application,
analyzes issues of its legal regulation,
and suggests directions for legislative
improvement (Hloviuk, 1. V., & Drozdov,
0. M., 2023).

Scholars have also paid particular
attention to ensuring the rights of
participants in criminal proceedings
in the context of remote hearings.
The works of D. Baiev, P. Bilenchuk,
O. Kalman, S. Kozlov, M. Kuryltsia,
V. Mykolaichuk, O. Pavlyshyn,
I. Polyakov, S. Stashevskyi, I. Fesenko,
and others focus on compliance with the
principles of adversarial proceedings,
equality of parties, and access to justice
in a remote format.

Despite the significant academic
contributions in this area, there is still
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no unified approach to defining the
legal nature of videoconferencing in
criminal procedure. The extent of judicial
discretion in deciding on remote hearings
remains a matter of debate, particularly
under martial law. The impact of
military actions on the judicial practice
of remote proceedings presents new
challenges that require comprehensive
research. The insufficient legislative
regulation of remote justice in emergency
situations, particularly under martial
law, necessitates doctrinal analysis and
the development of recommendations
for improving the provisions of Article
336 of the Criminal Procedure Code of

Ukraine.

2. METHODS

The methodological framework
of this study is based on

a combination of general scientific
and specialized legal methods,
ensuring a comprehensive analysis
of the procedural features of remote
criminal case proceedings and the
challenges of its legal application.

The dialectical method was employed
to examine the development of legal
regulation of remote justice and to
identify patterns and contradictions
in judicial practice. The historical-
legal method allowed for tracing the
evolution of legislative approaches to
the use of videoconferencing in criminal
proceedings, from the initial provisions
on remote participation in court hearings
to the most recent changes prompted by
martial law.

The application of the comparative-
legal method facilitated an analysis of
the experience of other jurisdictions
in remote justice and an assessment
of the feasibility of adopting effective
mechanisms to enhance national
legislation. The systemic- structural
method was used to determine the
place and role of legal norms on
videoconferencing within the overall
system of Ukraine’s criminal procedural
law, as well as their interrelation with
other regulatory acts. The formal-
logical method enabled an analysis of
the content of legal norms governing
remote proceedings, revealing their
shortcomings, contradictions, and issues
in legal application.

The sociological method was applied
in the analysis of judicial practice
regarding the use of videoconferencing
in criminal proceedings, allowing for
an evaluation of the actual enforcement
practices and key difficulties in
conducting remote hearings. The
legal modeling method contributed to
formulating proposals for improving the
regulatory framework of remote court
proceedings, particularly in the context
of martial law.

The comprehensive application
of these methods ensured an in-depth
examination of the research problem,
facilitated the formulation of scientifically
substantiated conclusions, and enabled
the development of recommendations
for enhancing procedural regulation of
remote hearings in criminal proceedings.
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3. RESULTS AND DISCUSSIONS

Unlike administrative, commercial,
and civil proceedings, where remote
participation in court hearings has
become common practice, criminal
procedure legislation for a long time
restricted the use of videoconferencing
to court premises, pre-trial detention
facilities, or penal institutions. The use of
personal technical devices by participants
in criminal proceedings remained
outside the scope of legal regulation, as
confirmed repeatedly by judicial practice
(Borysova, V. L, et al., 2019).

For instance, the Supreme Court,
in case No. 760/15429/20, stated that
part 4 of Article 366 of the Criminal
Procedure Code of Ukraine does not
provide for the possibility of conducting
court hearings via videoconference
using the personal technical devices of
participants outside the court premises.
A similar legal position was expressed
in the Supreme Court’s ruling of June
3, 2021 (case No. 431/1397/20), where
the court emphasized that the use of
videoconferencing via personal technical
devices of the parties is not regulated in
criminal proceedings.

After the outbreak of the full-scale
war on February 24, 2022, the approach to
the use of videoconferencing in criminal
proceedings began to change. Amid
active hostilities, it became evident that
the traditional court hearing mechanism
could not ensure the necessary speed and
accessibility of justice. Consequently,
the Council of Judges of Ukraine,

in its decision of February 24, 2022,
recommended reconsidering the
established court proceedings framework,
allowing participants to use any available
technical means to attend hearings via
videoconference.

Subsequently, on April 14, 2022,
amendments were made to part 2 of
Article 336 of the Criminal Procedure
Code of Ukraine, granting courts full
discretion over conducting remote
court proceedings under martial law.
From that point onward, the defendant’s
consent was no longer a decisive
factor, and courts began actively using
videoconferencing to ensure reasonable
case processing times. Judicial practice
has reflected this new reality, with
various videoconferencing platforms
being widely adopted for remote
hearings.

Videoconferencing is one of
the most in-demand and modern
technologies provided for by the norms
of the Criminal Procedure Code of
Ukraine. Its application facilitates the
protection of the rights of participants
in criminal proceedings by allowing
them to submit motions, file challenges,
provide explanations and testimony,
present evidence, and participate in its
examination, regardless of their physical
presence in the courtroom. This is
particularly important in cases where
there is a significant distance between the
participants and the court where the case
is being heard (Moskvych, L., Riepina, Y.,
& Shcherbinin, K., 2021).
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The use of videoconferencing
in judicial proceedings is of great
significance as it:

Ensures the continuity and efficiency
of court hearings despite external factors
such as pandemics, emergencies, or
armed conflicts.

Minimizes delays in criminal case
hearings by reducing the number of
postponed sessions due to the absence
of participants.

Enhances security for participants,
both in terms of protection from undue
influence and in preventing the spread of
dangerous infections.

Reduces financial costs associated
with the transportation of parties to the
court and the execution of procedural
actions.

Provides equal access to justice and
promotes the transparency of judicial
proceedings.

Enables the preservation and
subsequent use of materials from
hearings conducted in a remote format.

Strikes an optimal balance between
the speed of case resolution and
adherence to procedural guarantees
protecting the rights of the parties.

By integrating videoconferencing
into criminal proceedings, the justice
system can adapt to modern challenges
while maintaining the fundamental
principles of fair trial and due process.

According to Part 7 of Article 11 of the
Law of Ukraine “On the Judiciary and the
Status of Judges,” participants in judicial
proceedings have the right to take part

in court hearings via videoconference,
provided that an appropriate court
decision has been issued, as stipulated
by the applicable legislation. The general
procedural framework for conducting
remote court hearings in criminal cases is
regulated by Article 336 of the Criminal
Procedure Code of Ukraine. Specifically,
Part 1 of this article states that remote
court proceedings are conducted via
videoconferencing, which ensures
the broadcasting of the hearing from
a location that may be either within or
outside the courthouse.

Furthermore, under Article 15-1 of
the Law of Ukraine “On the Judiciary and
the Status of Judges,” the judicial system
operates the Unified Judicial Information
and Telecommunication System (UJITS),
which, among other functions, provides
participants with the ability to join court
hearings in a videoconference format.

Additionally, Clause 5 of the
Regulation “On the Functioning of
Certain Subsystems (Modules) of the
UJITS,” approved by the High Council of
Justice on August 17,2021 (Decision No.
1845/0/15-21), defines videoconferencing
as a telecommunication technology that
enables interactive communication
between two or more participants in
judicial proceedings, allowing real-time
exchange of audio and video information.

V. Serdiuk considers
videoconferencing as a complex
telecommunication technology that
enables simultaneous two-way exchange,
processing, transformation, and
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presentation of interactive information at
a distance in real-time. It operates through
hardware and software solutions that
allow for the acquisition of factual data,
which are crucial for establishing key
circumstances in criminal proceedings,
while taking into account the procedural
mechanisms for their recording (Serdyuk,
V:2013).

A similar approach is supported
by N. Shulha, who defines
videoconferencing as an information
technology provided for by the norms of
the Criminal Procedure Code of Ukraine,
enabling instant two-way transmission,
processing, transformation, and
visualization of interactive information
in real-time through the use of hardware
and software computing technologies
(Shulga, N. V., 2019).

This approach to defining
videoconferencing allows for a focus
on its technical capabilities and
specific components of information
and communication technologies.
However, it is essential to consider that
the use of this technology in judicial
proceedings has not only a technical
dimension but also a legal one. Beyond
the reception and procedural recording
of relevant information, the legal aspect
of videoconferencing also involves
legislative regulation of the grounds,
conditions, and procedures for its
application in criminal proceedings. This
ensures the proper functioning of the
remote trial mechanism and guarantees

its compliance with the fundamental
principles of criminal procedure.

The legislative regulation of remote
participation in criminal proceedings for
individuals who cannot be physically
present in the courtroom is a necessary
step to balance the exercise of procedural
rights of participants with the objectives
of criminal justice. Allowing individuals
to participate in judicial proceedings
from their location, using personal
technical devices and appropriate
software, enhances the efficiency of
legal proceedings and the speed of case
resolution, particularly under martial law
conditions.

The codification of this approach
was reflected in the Law of Ukraine No.
3604- IX, adopted on February 23, 2024,
which was based on Bill No. 8219
from November 23, 2022, titled “On
Amendments to the Criminal Procedure
Code of Ukraine Regarding the Gradual
Implementation of the Unified Judicial
Information and Telecommunication
System.”

According to the new version of
Part 5 of Article 336 of the Criminal
Procedure Code of Ukraine, participants
in criminal proceedings are allowed
to take part in court hearings via
videoconference outside the courthouse,
using their personal technical devices
and a qualified electronic signature, in
compliance with the Regulations on
the Unified Judicial Information and
Telecommunication System (UJITS) and/
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or provisions governing the operation of
specific UJITS subsystems (modules).

Additionally, at the outset of the
full-scale war, the Council of Judges
of Ukraine, in its recommendations
on court operations under martial law,
specified that if the technical means
for videoconferencing provided by
the Criminal Procedure Code were
unavailable, participants in judicial
proceedings could be permitted to use
any other available technical means,
including personal devices. This
provision also applies to cases where
a judicial panel is unable to convene
in the same location (Rodrigues, L. C.,
Dagobi da Silva, R., Espinosa, S. M., &
Riscarolli, V., 2024).

A similar approach was supported
by the Supreme Court in its letter dated
March 3, 2022 (No. 1/0/2-22), which
stated that in exceptional cases, when
due to objective circumstances a person
cannot participate in a court hearing
via videoconference as prescribed by
the Criminal Procedure Code, the use
of alternative communication means
is permitted. However, a mandatory
condition for such participation is the
comprehensive explanation of procedural
rights and obligations to the participants.

The necessity of this approach is
driven by ongoing threats, including
missile and artillery attacks, drone
strikes, and frequent air raid alarms,
which make the traditional functioning
of courts unstable. In this context, it
is expected that Ukrainian courts will

develop judicial practice that aligns
with the realities of wartime, ensuring
a balance between the efficiency of
criminal proceedings and adherence to
fundamental procedural principles.

At the legislative level, it is crucial
to thoroughly regulate the procedure for
remote justice, taking into account all
potential risks and procedural safeguards
outlined in the Criminal Procedure Code
of Ukraine. A well-defined framework
will help maintain legal certainty while
ensuring that remote court proceedings
uphold the rights of all parties involved
(Sikora, K., 2022).

Before the introduction of martial
law, judicial practice generally adhered
to the position that videoconferencing
in criminal proceedings could not be
conducted outside the courthouse using
participants’ personal technical devices.
An analysis of court rulings suggests
that this approach was largely based on
the provisions of the Instruction on the
Procedure for Working with Technical
Means for Video Recording the Course
and Results of Procedural Actions
Conducted via Videoconference During
a Court Hearing (Criminal Proceedings)
(hereinafter referred to as the Instruction).

Although this Instruction was
repealed in 2021, courts have continued
to refer to its provisions when reviewing
motions regarding the possibility of
conducting videoconferencing using
personal technical devices.

This document, in accordance with
Clause 10 of Part 1 of Article 146
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and Part 5 of Article 147 of the Law
of Ukraine “On the Judiciary and the
Status of Judges,” established a uniform
procedure for the use of technical means
for video recording of procedural actions
conducted via videoconference during
court hearings. Specifically, Clause
1.2.1 of the Instruction stipulated that
participation in a court hearing via
videoconference was only allowed if
the necessary technical capabilities were
available in courts, government bodies,
or institutions responsible for conducting
procedural actions.

Until 2022, legislative and regulatory
acts strictly limited the conduct of remote
court hearings to specially equipped
premises, thereby precluding the use of
alternative technical means, including the
personal devices of participants.

Despite the clear advantages
of remote court proceedings, their
application in criminal procedure gives
rise to a number of legal challenges
that may impact the fairness of judicial
proceedings.

The issue of participant identification
is a fundamental aspect of criminal
proceedings. However, during remote
hearings, the court lacks the ability to
physically verify original identification
documents, creating a risk of formal
rather than substantive authentication
of participants.

The guarantee of participant
awareness of their procedural rights is
another critical concern. Under normal
circumstances, individuals receive

a written notice of their rights, which
they acknowledge with a signature.
In a remote format, this mechanism is
more complex, potentially leading to
situations where participants do not fully
understand their rights and obligations
(Razmetaeva, Yu., Barabash, Yu., &
Lukianov, D., 2022).

The confidentiality of testimony and
the independence of participants pose
significant challenges. A remote hearing
prevents effective oversight of whether
a witness is under external pressure. For
instance, a person giving testimony may
be in the same room as other witnesses
or third parties, potentially influencing
their statements.

The protection of attorney-client
privilege is also at risk. In a remote trial
setting, the defense attorney and the
accused may be in separate locations,
making real-time communication
difficult and compromising the right to
an effective defense.

The formal nature of evidence
examination in remote proceedings is
another concern. Participants do not
always have full access to case materials,
which is particularly problematic for the
accused, who may find themselves in
a disadvantaged position without direct
access to the case file compared to other
parties.

The loss of logical continuity in
court proceedings due to technical
interruptions, delays in transmitting
electronic evidence, and connection
failures may result in chaotic judicial

PRTE)2026

305



Yearboak
ok rainianylaw

proceedings, thereby affecting their
efficiency.

Videoconferencing has become an
integral part of judicial proceedings,
enabling remote participation, increasing
access to justice, and enhancing the
efficiency of criminal case adjudication.
Its use has become particularly relevant
under martial law conditions, where the
physical presence of participants in court
hearings is often impossible or unsafe.

However, despite the
wide opportunities offered by
videoconferencing, its potential is not
fully utilised by the courts. This is due to
both technical limitations and regulatory
gaps in legal regulation. The absence of
unified standards for organising remote
court hearings, issues of authentication
of participants in the process, ensuring
the confidentiality of court proceedings
and observance of the adversarial nature
of the parties remain pressing issues that
require a comprehensive solution.

4. CONCLUSIONS

The development of digital
technologies and emerging challenges,
particularly the COVID-19 pandemic
and the full-scale war in Ukraine,
have necessitated the adaptation of
the judicial system to new realities.
Videoconferencing has become a key
mechanism for ensuring the continuity
of criminal proceedings; however,
its application is accompanied by
numerous challenges and issues in legal
enforcement.

An analysis of the legal framework
and judicial practice indicates that before
the introduction of martial law, legislation
significantly restricted the possibility
of remote criminal case hearings.
Judicial authorities generally adhered
to an approach whereby participation
in videoconferencing could only take
place from court premises or correctional
facilities. The first changes in this area
were driven by decisions of the Council
of Judges of Ukraine and the Supreme
Court in 2022, which, considering
security threats, allowed participants
to use personal technical devices for
remote participation in proceedings. The
subsequent legislative codification of this
mechanism in the new version of Part 5
of Article 336 of the Criminal Procedure
Code of Ukraine marked a significant
step in expanding the scope of remote
criminal proceedings.

At the same time, the study
revealed that the legal regulation
of videoconferencing in criminal
proceedings remains insufficiently
unified. In particular, several key issues
arise:

Lack of clear mechanisms for
participant identification: Courts do
not always have the means to verify
participants’ identities, creating risks of
unauthorized participation or identity
fraud.

Inadequate participant awareness
of procedural rights: Since there is no
standardized mechanism for confirming
a participant’s awareness of their
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procedural rights in a remote format,
this may affect compliance with the
principles of fair trial.

Risks of outside influence on the
participants in the process. The lack of
physical control over the environment
in which the accused, witness or victim
is located may affect the objectivity of
their testimony.

Communication problems between
defence counsel and the accused. In
the context of remote proceedings, the
confidentiality of consultations between
the defence counsel and his client may be
violated, which affects the effectiveness
of legal defence.

Difficulties with the examination of
evidence. Lack of direct access to the case
file, the possibility of incorrect display
of documents or the inability to examine
them in real time may negatively affect
the implementation of the adversarial
principle.

Technical obstacles. Connection
interruptions, broadcast delays, and poor
video quality can affect the perception of
court participants and impede effective
communication between the court and
the parties to the proceedings.

Despite these challenges, the
practice of remote court proceedings
in Ukraine demonstrates significant
potential to increase access to justice
and ensure that cases are heard within
a reasonable time. The introduction
of videoconferencing allows for the
participation of persons who cannot
physically attend a court hearing,

reduces the risk of delays in the trial
and optimises administrative costs.

However, for this mechanism to
function effectively, it is necessary to:

Develop unified standards for
remote criminal proceedings, including
a procedure for authentication
of participants, confirmation of
familiarisation with rights and
introduction of a single algorithm for
organising remote meetings.

Provide technical infrastructure
for videoconferencing that meets
the requirements of an uninterrupted
connection, data protection and prompt
access to case files.

Ensure compliance with the principle
of equality of arms in the process,
including the possibility of confidential
communication between defence counsel
and the accused, proper access to
evidence and the possibility of effective
participation in court hearings.

To legislate measures to ensure the
confidentiality of court proceedings in
a remote format in order to minimise
the risks of external influence on the
participants in the process.

Thus, further development of the
legal regulation of remote proceedings
requires not only the improvement of
legislative mechanisms, but also the
formation of a unified court practice
that will ensure a balance between the
efficiency of the trial and compliance with
the fundamental principles of criminal
procedure. In the context of martial law,
the use of modern technologies for the
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SHADOWS IN THE WHEAT FIELDS: UNRAVELLING
THE IMPLICATIONS OF ORGANIZED CRIME IN THE
BLACK SEA GRAIN INITIATIVE

Abstract. Since July 2022, Ukraine has had a pivotal role in alleviating the global
food crisis by leveraging its grain supply chain, even in times of war. Despite the political
advantages and formal control exerted by UN authorities over this initiative, the presence
of organized crime in the Black Sea region has brought forth profound implications. These
include economic losses for legitimate businesses, distorted market prices, reduced gov-
ernment revenues, compromised food safety and a weakened rule of law. This article
sheds light on the broader societal impacts of organized crime in the grain trade, such as
the fostering corruption, eroding trust in institutions and perpetuating social inequality
through various illicit activities. Based on open-source intelligence analysis and focused
interviews, this article demonstrates how organized crime infiltrates the grain trade in
multiple ways, from the misuse of sanctions and control of supply chains by Russian forc-
es to organized groups in Ukraine facilitating fraudulent transactions, customs abuse and
corruption in the southwest of the country. These criminal networks exploit weak border
controls and porous maritime routes to smuggle grain across international borders, fur-
ther worsening the security situation in the region and undermining the integrity of state
institutions. The situation requires a comprehensive approach that involves strengthening
border controls, enhancing transparency and traceability in the supply chain, implement-
ing robust quality control mechanisms, and promoting international cooperation.

Key words: grain deal, Odesa connection, organized crime, war, security, crime pre-
vention

INTRODUCTION strengthen and deepen political and
Implementing existing international economic ties but also contribute to
and local agreements is the main way shared values between Ukraine and the
to bring Ukraine closer to European EU. This has become especially evident
countries. It would not only help to after the start of Russia’s full-scale war
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against Ukraine on 24 February 2022,
which has crushed international trade in
the region.

International trade has a crucial
role in modern international relations
(Manzhola et al., 2007). Consequently,
its development and regulation are
important areas of scholarly research.
Many researchers have made significant
contributions to the theory and practice
of international cooperation, particularly
in the context of Ukrainian trade at sea
(Alekseievska and Derkach, 2020; Kozak
and Fedoruk, 2021; Lyzun, Vitalisova
and Borsekova, 2023).

The Russian — Ukrainian war has
had a significant impact on global wheat
exports, as these two countries account
for 30% of worldwide supply, and 25
African countries import more than
a third of their wheat from Russia and
Ukraine. The war has led to a blockade
of the Black Sea by Russia, destruction
of infrastructure and constant missile
strikes, which have severely affected
the supply of agricultural products.
This situation makes African nations,
in particular, vulnerable to famine; for
example, the World Food Programme
sources half of its wheat for programmes
in West Africa from Ukraine.

Developed countries have responded
with two initiatives, namely the Black
Sea Grain Initiative and Solidarity
Lanes. The Black Sea Grain Initiative,
an agreement between Ukraine and
Russia brokered with the mediation of
Turkey and the UN, enabled food and

fertilizer exports (including ammonia)
to continue from three key Ukrainian
ports in the Black Sea. Through its
extensive grain supply chain, Ukraine
was able to launch a significant
initiative to address acute food shortages
worldwide despite wartime challenges.
This collaborative effort, bolstered
by support from UN authorities and
distinguished by remarkable logistical
prowess, is a testament to the power of
international cooperation in the face of
immense adversity (Tuliakov, Yakubovski
and Truba, 2024).

Despite the noble intentions of
these initiatives, a darker force is at
play, endangering not only Ukraine’s
progress but also the overall stability of
the Black Sea region. Russian attacks
on port infrastructure on the Danube
have caused wheat futures to rise for the
eighth consecutive session. This is the
longest streak since 2012, as reported
by Bloomberg (2023). But the grain
deal also raises some thought-provoking
questions about its beneficiaries, such as,

‘Why have China, Spain, and Turkey
emerged as the three main recipients
of Ukrainian grain exports during the
conflict, when prior to the war, the
greatest dependency was observed in
Lebanon, Djibouti, and Somalia, which
imported 50-60% of their total wheat
supply from Ukraine?’

Countries with significant shares of
Ukrainian wheat in their imports prior
to the war included Eritrea, Mauritania,
Libya and Pakistan (approximately
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40-45% of their wheat supplies), as
well as Tunisia and Egypt (30-35%).
However, these dependency figures
require clarification, as they appear
inconsistent with previously cited data
regarding pre-war import patterns.

In January 2023, the European
Council published data indicating that
developing countries were the main
recipients of Ukrainian wheat exports,
accounting for 65% of total shipments.
However, of the more than 600 grain
ships that departed Ukrainian ports
during this period, only 13 vessels
carrying approximately 380,000 tonnes
of wheat were destined for the most
food-insecure nations: Ethiopia, Yemen,
Djibouti, Somalia and Afghanistan
(European Council, 2023). According
to UN Joint Coordination Centre data,
merely 0.3% of the 23 million tonnes of
grain exported through Black Sea ports
reached Lebanon, 0.2% went to Somalia
and 0.03% to Djibouti (UN Black Sea
Grain Initiative Joint Coordination
Centre, 2023).

The use of Ukrainian grain for
livestock feed in Europe and China raises
critical questions about the underlying
motives of these export initiatives.
Does this distribution pattern effectively
address global food insecurity, or does
it primarily serve other economic and
political objectives? This shift in grain
allocation raises concerns about its
impact on combating world hunger and
whether the grain trade is being utilised
for purposes beyond humanitarian aid.

Moreover, there are valid concerns
about the correlation between the
safety of Odesa ports and the export of
fertilizers from the Russian Federation,
considering that fertilizer exports now
bring in more income than oil (Hervé,
2024). Why are there rumours about
the reopening of the ammonia plant in
Pivdenny port, specifically focused on
Russian fertilizer exports? Around 2.4
million tonnes of ammonia were shipped
from the Pivdenny Port in Odesa in 2021,
of which only 150,000 tonnes were from
Ukraine. The balance comes from the
Russian manufacturers TogliattiAzot
and Rossosh, which, respectively, move
about 1.8 million tonnes and 0.5 million
tonnes of ammonia through Pivdenny
each year.

According to expert interviews,
Russia is expected to increase ammonia
exports by 1 million tonnes from the
new terminal at Taman port by the end
of this year. The Russian Ministry of
Finance announced that nearly EUR
3.15 billion was allocated to the 2023
budget from excess profits, of which
EUR 600 million (20%) was generated
by fertilizer exports. This means that
every tonne of fertilizer exported to the
EU is contributing directly to financing
the war in Ukraine (Fertilizers Europe,
2024).

Questions also arise about whether
the grain deal supports collaboration,
organised crime, corruption, shadow
capitals, budget financing and defence
against Russian aggression. The control
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and distribution of grain revenues by
foreign-owned agricultural holdings also
raises substantial concerns about external
management and the allocation of profits
and transnational organised crime issues.
Reports suggest that criminal networks
have infiltrated supply chains and are
diverting shipments, manipulating prices
and engaging in other illicit activities to
profit from the disruption. The impact
of these criminal activities has been
significant, affecting not only Ukraine but
also the global community. The global
agricultural market has been greatly
destabilised by the Russian invasion of
Ukraine, which is a major producer of
wheat and a key supplier to the European
market (Ghirdha, 2022).

Organised crime has had a long-
standing presence in the Black Sea
region and has become entrenched in
Ukraine’s grain supply chain. This has
resulted in consequences that go beyond
just economic losses. According to
the head of the Odesa Regional State
Administration, an estimated 30—40%
of grain exporters from the Odesa region
operate in the shadows, based on the
findings of a 2023 inspection (Kiper,
2023).

Look only on two interrelated cases
of high-profile financial misconduct
involving Ukrainian entrepreneurs
operating across borders. The first
concerns Thor D, an Odesa-born figure
who orchestrated a complex grain
trading fraud, deceiving business
representatives, criminal networks,

and law enforcement agencies out
of approximately $37 million before
fleeing to Romania. Allegedly operating
under the protection of a Ukrainian-
Romanian criminal authority, D is now
suspected of laundering funds through
the luxury goods sector in Bucharest.
The second case involves Roman T,
founder of T T Holding and owner of
several major grain enterprises, who has
come under investigation by the State
Financial Monitoring Service of Ukraine.
Tereshchenko is accused of illicitly
transferring $3 million abroad, partly
under the implausible guise of receiving
payments as a content creator on the
adult platform OnlyFans. Together, these
cases reveal vulnerabilities in financial
oversight and highlight the evolving
interplay between transnational crime,
digital finance, and regulatory evasion
in the post-war Ukrainian context.

The complex relationship between
organised crime and the grain export
industry in Ukraine has become
a growing concern in recent years. As
a major global producer and exporter
of grains, Ukraine has struggled to
maintain the integrity of its agricultural
supply chains, with reports of criminal
networks infiltrating and exploiting the
industry. The disruption of Ukrainian
grain exports due to the ongoing conflict
with Russia has worsened these issues,
leading to significant global food security
concerns. As a result, Ukraine has sought
alternative export routes, such as through
the Romanian port of Constanta, which
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has struggled to handle the influx of
Ukrainian grain. These challenges
have created an environment ripe for
exploitation by organised crime groups,
which have increasingly targeted the
grain export industry. As Melnychuk
(2017, p. 297) writes:

‘The transformation of economic
relations leads to the extinction of
some forms of criminal activity and the
emergence of new crimes or new ways
of committing them. Their emergence
is because the shadow economy and
economic crime always parasitize the
legal infrastructure of the economy
and reflect adaptive mechanisms of
adaptation to changes in the ‘rules of
the game’ in the regulation of economic
activity, marketing priorities, business
ethics, etc. In this case, economic crime is
a type of deviant socialization, analyzed
in a particular historical formation, taking
into account the realities of production
resources, social capital, the intensity of
business communication, and mentality
of the population’.

This article discusses the complex
implications of criminal networks
infiltrating the grain trade. We will
analyse the legal battles against organised
crime in the south-western region of
Ukraine and explore how intelligence
services, with the help of collaborators,
exploit sanctions and control the supply
chain. This infiltration distorts market
prices and poses a significant threat to
the rule of law. We will also examine
the involvement of organised networks

engaged in illicit activities that threaten
the integrity of the grain trade by
operating between the south and north.

We will examine classic organised
crime groups operating within
institutions. This analysis will emphasise
their participation in fraudulent activities,
abuse of customs regulations and
corruption. These criminal networks
exploit relaxed border controls and easily
accessible maritime routes to unlawfully
transport grain across international
borders. This activity further undermines
security in the Black Sea region.

We aim to provide a comprehensive
understanding of the multifaceted
impacts of organised crime in Ukraine’s
grain supply chain, emphasising the
importance of addressing these issues
to ensure the success of global efforts to
alleviate a food crisis and ensure regional
stability via Ukrainian port safety
(Tuliakov, Alekseievska and Yakubovski,

2021).
METHODOLOGY
Understanding the intricate

connection between organised crime and
Ukraine’s grain supply chain requires
a comprehensive research approach. This
study integrates a number of approaches
to gather insights into the operations of
criminal networks in the grain trade.
The study has a systematic holistic
approach that incorporates comparative
and descriptive methods based on existing
literature, research and statistics provided
by the official agencies of Ukraine.
Various open sources of information,
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such as videos, public statements by
officials and other digital information,
were reviewed for the analysis. Data
and other information are sourced from
the Office of the General Prosecutor,
Economic Security Bureau media content
analyses and interviews with academics
and customs and security experts in the
Odesa region to establish a well-rounded
and multifaceted understanding of the
subject.

Adhering to internationally
recognised best practices and standards,
the paper applies a ‘reasonable grounds to
believe’ standard of proof. This standard
is satisfied when factual information has
been gathered to convince an objective
and prudent observer that the incident has
occurred as described with a reasonable
degree of certainty.

RESULTS AND DISCUSSION

The security of a state depends on
its developmental trajectory, societal
ideology, the primacy accorded to human
rights, and the establishment of equitable
responsibility for rights violations.
The development of criminal law and
criminal policy should be a complex
undertaking, requiring a careful balance
between established principles and
the constantly changing dynamics of
public and social relations. This discord
challenges traditional methods of social
control, involving various stakeholders,
including the state, offenders, victims
and civil society, each with different
perspectives on criminal law and
criminology.

In the context of aligning Ukrainian
criminal legislation with the EU’s
standards and norms of the COE,
contemporary criminal law has a crucial
role in protecting human rights and
businesses. This theoretical framework
should be in line with Recommendation
CM/Rec (2023)2 of the Committee of
Ministers of the European Council,
which emphasises the importance of
safeguarding collective and individual
human rights. According to the
recommendation, crime is a violation of
the rights of both the society and victims.
Member states are urged to ensure that
the rights of victims, including their
liberty, security, property, dignity and
private and family life, are recognised
and respected. This marks a significant
advancement in intergovernmental
communication, notably in the context
of Ukraine’s path towards European
integration during the war. The evolving
circumstances highlight the need for
innovative approaches to aligning with
EU law and protecting both international
and local human rights.

Ensuring that fundamental rights
and freedoms are protected requires
a re-evaluation of certain aspects of
modern criminal law theory, including
identifying specific individuals, legal
and illegal entities and social groups
as objects of social interaction. It is an
essential and continuous process that
aligns with societal expectations.

This also applies to analysing and
optimising criminal policies in the
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maritime industry. Maritime crime
refers to criminal activity that occurs
in or is related to the maritime domain,
such as piracy, armed robbery at sea,
drug trafficking, smuggling, human
trafficking, arms trafficking and illegal
fishing. These crimes pose a significant
threat to maritime security, global
trade and the well-being of humanity.
The war in Ukraine has added to this
a considerable number of torts related
to violations of public order in maritime
practice (Tuliakov, Arakelyan, and
Ivanova, 2021), the rules and customs
of hybrid war, seaport blockades and
acts of environmental and marine
damage, not to mention circumvention
of sanctions and organised maritime
crime and terrorism.

ORGANIZED CRIME DURING
A TIME OF WAR

The emergence and operation
of organised criminal groups pose
significant challenges to the security
and stability of any country, and Ukraine
is no exception. In the context of the
ongoing military aggression in eastern
Ukraine, the country is forced to deal
with an additional complexity: organised
criminal groups that take advantage of the
instability and virtuality of criminal law
prohibitions. This section examines, from
a perspective of Ukrainian criminal law,
the characteristics of crimes related to the
emergence and operation of organised
criminal groups, with a particular focus
on the challenges posed by the ongoing
war in the east of the country.

Ukrainian legislation contains
a strong legal framework for combating
organised criminal groups. The main
provisions can be found in the Criminal
Code of Ukraine, primarily in articles
255-257, which deal with the creation
of criminal organisations, participation
in such organisations and, particularly,
serious forms of criminal activity
(Kivalov et al., 2022). Legal measures
have been implemented to prosecute
both leaders and members of criminal
organizations. These measures have had
a significant role in bringing individuals
involved in organised crime to justice.

However, the ongoing conflict
in Ukraine has created a favourable
environment for the growth and
emergence of organised criminal groups.
The chaos, insecurity and displacement
caused by the war have allowed criminal
groups to flourish in several ways, as
briefly described.

* Arms trafficking: The war has led
to the proliferation of weapons, enabling
organised criminal groups to engage in
arms trafficking, exacerbating conflict
and contributing to violence.

*  Smuggling: The conflict zone has
become a centre for smuggling of goods,
including contraband and illicit drugs,
which is a source of income for criminal
organisations.

* Corruption: Disorganisation
caused by the war has undermined
governance structures, leading to
increased corruption, which often
benefits organised criminal groups.
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* Human trafficking: Conflict-
related population displacement has
made people, especially vulnerable
women and children, more susceptible

to trafficking.

THE GRAIN DEAL:
OPPORTUNITIES FOR
ORGANIZED CRIME?

Ukraine is one of the world’s largest
producers of grain and oilseeds. Until
recently, most of its exports were shipped
to regions outside the EU. However,
the grain deal faces significant security
challenges from organised maritime
crime. Naval attacks, including the
bombing and mining of sea routes,
port infrastructure, and commercial
vessels, have occurred during grain deal
operations, with reports implicating both
civilian criminal networks and Russian
intelligence services. The optimisation
of criminal policy in the maritime sector,
especially in the context of the grain deal,
requires a multifaceted approach that
addresses the unique challenges posed
by hybrid warfare, organised criminal
activity and the involvement of state
intelligence agencies.

But does the grain deal, an important
agreement for the transport of grain
through maritime routes, have significant
implications only for global food
security or also for organised crime and
violations of human rights? According
to the Ukrainian Grain Association,
the new harvest is expected to yield
approximately 48 million tonnes of grains
and oilseeds for export purposes. This is

almost twice as much as the Romanian
port of Constanta, which was the main
export channel for Ukrainian grain in
2022, can handle in a year. Without the
reopening of the grain corridor, which is
undermined by Russian military action
and their collaboration with Ukrainian
nationals, exporting such a volume of
grain from the country is not achievable.

During the 11 months of the grain
deal, more than 1,000 vessels carrying
32.9 million tonnes of agricultural
products, including corn, wheat,
sunflower products, barley, and rapeseed,
departed from the ports of Greater Odesa,
bound for Asia, Europe and Africa.
Beyond grain deal shipments, the ports of
Greater Odesa handled an additional 34.4
million tonnes of cargo in the first six
months of 2023 alone, demonstrating the
broader economic significance of these
facilities. The National Bank estimates
that closing the grain corridor will cost
Ukraine USD 2 billion.

The corridor should be reconnected
to other supply routes. According to
the COE, a sharp increase in imports
of agricultural products from Ukraine
has created problems for farmers from
the closest EU member states — Poland,
Romania, Bulgaria, Hungary, the Czech
Republic and Slovakia —as reported at the
end of January 2023. Poland, in particular,
was concerned about the sharp increase
in imports of Ukrainian corn (6,000
tonnes in November 2021 compared
with 1.6 million tonnes in November
2022). In Bulgaria, imports of Ukrainian
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sunflower products increased 22 times
(from 36,100 tonnes to 804,000 tonnes
between January and December 2022),
which makes it difficult to sell locally
produced sunflower products and drives
down prices in the domestic market. The
countries demanded an urgent response
to the situation, as European farmers
have already suffered from the hostilities
in Ukraine, in particular, from rising
prices for fertilizers, fuel and energy.
There were calls for compensation to
be paid to affected farmers as well as
for ‘sealing’ supply routes from Ukraine
so that products would not harm local
farmers but instead would be sent in
transit to markets that need them (COE,
2023).

CORRUPTION IN THE GRAIN
DEAL

However, Russia’s blockade of the
Black Sea ports means that Ukraine is
now cut off from its traditional export
routes and is forced to rely on other
paths, such as overland transit routes
through Poland, Slovakia, Hungary and
Romania (Lepiarz et al., 2023). 1t also
presents opportunities for exploitation by
criminal entities and state actors, making
it necessary to implement robust policy
measures to safeguard this critical supply
chain. The primary objective of the grain
deal was to facilitate the global release of
much-needed Ukrainian grain, mitigate
rising food prices, and, for Russia,
provide immunity from US and EU
sanctions on agricultural and fertilizer
exports. Under this agreement, Ukraine

has exported approximately 32 million
tonnes of grain, with a value of USD
8-9 billion, including to China, Spain
and Turkey. On average, based on the
latest statistics, 901 trucks are handled in
the Odesa region per day. As of October
2024, 6,712 grain trucks were en route
to the seaports. This extensive export
volume has led to a reduction of 11.6% in
global food prices. In addition, Ukraine
benefits from generating hard currency
and freeing grain silos for upcoming
harvests, preventing domestic price
surges. The number of trucks heading
towards Izmail has now decreased, as
has the daily unloading rate, primarily
owing to constant Russian air raids and
shelling.

However, merely six weeks after
the agreement’s inception, Moscow
voiced dissatisfaction, asserting that the
deal’s terms were not being adhered to,
specifically regarding grain deliveries
to impoverished nations. Yet Russia’s
primary objective appeared to be
eliminating export barriers for its own
grain and fertilizer exports.

An illegal scheme that allowed
exporting companies to evade taxes of
more than UAH 13 million between
2022 and 2023 was recently uncovered.
Through this scheme, which involved
employees of the Odesa State Customs
Service, goods were sold for cash, and the
person involved provided tax credits to
other companies. The employees abused
their official position to intentionally
obtain an unlawful benefit in the
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interest of another legal entity, namely
the officials of the exporting company.
In this way, substantial tax evasion was
made possible, in particular with regard
to customs payments. The requirements
specified in the letters of orientation and
instructions of the Bureau of Economic
Security and the State Tax Service
provided to the Odesa Customs regarding
the exporting company were ignored,
and by the customs officials’ intentional
actions, the export of agricultural
products continued unimpeded outside
the customs territory of Ukraine based on
forged documents and EUR certificates
with falsified information (Kiper, 2023).

The grain deal, which is an important
component of global food security, is
now once again threatened by corruption.
Representatives of the Minister of
Infrastructure named V and K, those who
appointed the former minister, appeared
to have benefited directly from corruption
schemes, maintaining their intermediaries
(‘gaskets’) within the grain deal
operations. The arrangement operated
through a relatively straightforward
mechanism: individuals purchased
grain from farmers, enterprises and
large agricultural holdings, then resold
the products through multiple companies
with questionable characteristics,
removing tracking documentation before
export. The scale of these operations is
substantial: in 2022 alone, 22 million
tonnes of grain passed through the
ports. The State Security Bureau has
investigated 10 such firms to date, yet

many of these intermediaries continue
to operate under the protection of
undisclosed patrons (Chabretz, 2023).

A notably positive development
has been the impact of Ukrainian naval
operations on the Russian fleet, which
contributed to ending the blockade.
However, significant questions remain,
and details of the new grain deal
arrangements are not readily accessible
for analytical review.

THE GRAIN DEAL FROM
A RUSSIAN PERSPECTIVE

In July 2023, Russia declared the
end of its participation in the initiative,
followed by the shelling of the Odesa
port (Stezycki, 2024). The country is also
increasing control over its grain industry
and occupied territories, potentially
giving the state more power over grain
exports amid growing global concern
about rising wheat prices. Major Western
agribusiness companies, including
Cargill and Viterra, stopped exporting
from Russia after the government
demanded that foreign firms transfer
control to local companies.

Moreover, the consolidation of the
industry in the hands of companies close
to the government limits foreign traders’
understanding of Russian supplies at
a time when global wheat prices are
rising owing to a poor harvest. Russian
wheat supplies have had a key role in
curbing global food inflation over the
past few years, but economists note that
the country’s influence over grain is
growing, and the key question is how

PRTE)2026

319



Yearboak
ok rainianylaw

this will affect the global market. In
particular, Moscow is already trying to
set unofficial minimum prices for the
country’s crop, and further tightening
control over the grain sector will allow
the government to influence exports
more easily. In this way, the grain market
will become controlled by only a few
companies and so give Moscow more
influence over wheat supplies.

During the war, particularly between
July and August 2023, Odesa ports were
extensively attacked by missiles and
unmanned aerial vehicles. Approximately
215 facilities were damaged, and 153
vehicles and 8 civilian vessels were
destroyed. Over the past three years,
officials have made glib assurances
that Ukraine has actively and easily
switched its logistics to land. But the
port administration does not share such
optimism and points out that 95% of all
global world trade takes place by sea.

Agricultural commodities and
products from the mining and
metallurgical industries need ports;
planes, trucks and ways cannot deliver
a significant volume of cargo, and the
cost of shipping by sea is much cheaper
than transporting goods over land (Rail
insider, 2023). One big ship, even one of
just 100,000 tonnes, has an equivalent
capacity of 5,000 trucks, which need
5,000 drivers. Before the war, there were
18 ports in Ukraine. Five remained in
Crimea, and three more came under
Russian control during the war, namely
Mariupol, Berdyansk and Skadovsk. In

addition, the Mykolaiv port region cannot
be fully utilised, as military operations
are very close.

POLICIES TO ADDRESS
ORGANIZED CRIME IN
WARTIMES

Hybrid warfare blends conventional
military tactics with irregular methods,
such as cyberattacks, disinformation and
economic coercion. It is increasingly
relevant in the maritime sector, where
Russian intelligence agencies have been
using these tactics to disrupt maritime
operations and undermine international
agreements such as the grain deal.
These actions can include cyberattacks
on shipping infrastructure, the sabotage
of vessels and the spreading of false
information to create uncertainty and fear
among stakeholders. To counter these
threats, criminal policy optimisation
should include enhanced cybersecurity
measures, intelligence- sharing
agreements among allied nations and
the development of rapid-response teams
to address and mitigate the impacts of
hybrid attacks.

Maritime economy, law, and security
should develop in parallel as the main
components of Ukraine’s comprehensive
maritime strategy, given that maritime
exports are a matter of national
and economic security for Ukraine
(Radzivivska and Us, 2021). Over the
past year, Russia has been unable to
leverage the grain deal to its advantage,
recognising that the balance of power
has shifted. The deal has not provided
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the expected leverage over Ukraine and
the West, resulting in Russia becoming
a formal partner rather than a dominant
force.

Klymenko (2023) notes that ‘the
UK'’s maritime security strategy, which
has recently been released, includes the
development of military and economic
blocs. Their entire country depends on
maritime imports, making it a matter
of national and economic security for
them. The same should be true for us.
Ukrainian strategy for maritime economic
development that was approved a month
before the war started should be revised
with this in mind.

Russian invaders are alleged to
have stolen millions of tonnes of grain,
valued at approximately USD 1 billion,
from temporarily occupied Ukrainian
territories. In July 2024, Ukraine seized
the cargo vessel USKO Mfu, which
it claimed was transporting looted
agricultural products from Russian-
occupied territories (Bloomberg, 2024) —
the first such physical seizure since
Moscow’s invasion in 2022. Since the
beginning of the full-scale invasion,
Ukraine’s Prosecutor General’s Office
has been documenting violations of
maritime entry and exit procedures
in temporarily occupied territories, as
well as the export of allegedly stolen
Ukrainian grain through Crimean
seaports. Thor Ponochovnyi, head of the
Prosecutor’s Office of the Autonomous
Republic of Crimea, told national media
that 21 vessels had been subject to arrest

warrants in absentia for such activities.
However, USKO Mfu was the first vessel
to be physically detained (Prosecutors’
General Office, 2024).

Discussions between Turkey and
Russia regarding the grain deal, as well
as the influence of African leaders,
may encourage Russia to rejoin the
agreement. The geopolitical implications
of the grain deal, its suspension and the
factors affecting its future continue to
be a complex and evolving issue with
global ramifications. Despite exemptions
from US and EU sanctions for Russian
agricultural exporters, Western
companies have been hesitant to resume
business with their Russian counterparts.
Various challenges contribute to this
reluctance, including financial transaction
difficulties, increased costs and concerns
about potential new sanctions. Many of
these Russian companies are associated
with the state or have individuals under
sanctions on their management boards.
Nonetheless, Russia has managed to
export over 60 million tonnes of grain,
generating earnings of more than USD
41 billion during the 2024 agricultural
year. Prospects for the new crop and
export revenues remain favourable, given
Russia’s substantial grain reserves and
adaptability to restrictions. Furthermore,
grain is actively exported from territories
annexed from Ukraine.

One notable concern is the safety
of Ukrainian port infrastructure.
While direct attacks on grain carriers
by Russia currently seem unlikely,
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Ukrainian ports in the Black Sea and
along the Danube became potential
targets during the 2023 summer and
autumn. According to Ukrainian
authorities, Russia’s withdrawal from
the grain deal has led to 118 hits on
Ukrainian ports. Consequently, a third
of port infrastructure facilities have
been damaged or destroyed. Despite the
fighting, the field mines and the blast that
destroyed the Kakhovka hydroelectric
power plant, Ukraine will harvest a better
grain and oilseed crop in 2024.

UKRAINIAN INVOLVEMENT
IN CORRUPTION RELATED TO
GRAIN TRANSACTIONS

There is a lot of money to be made
from grain. According to data from the
ESSU, a common method of illegal
grain exports involves the use of risky
enterprises. These enterprises are set
up to export unaccounted-for grain
that was purchased for cash. In other
words, farmers grow the grain and sell
it in cash to buyers that are usually
registered to front companies and do
not engage in regular business activities.
Some companies do not provide any
documents regarding the origin of the
grain they export. They also state fake
producers in their customs declarations.
Once the grain leaves Ukraine, it is sold
multiple times before reaching the final
buyer legally. This results in a loss of
foreign exchange earnings for Ukraine,
and the treasury does not receive any
revenue as the exporting companies
are non-existent. The typical scenario

involves a non- resident company as
the final buyer of grain. This company
transfers the payment for the goods to
another non-resident company, which
is associated with a Ukrainian exporter.

Thus, Ukraine’s agricultural sector
has also been damaged by the country’s
own corruption, a new investigation
by Organized Crime and Corruption
Reporting Project (OCCRP) and the
RISE Project, OCCRP’s Romanian
member centre, has found. Trade data
obtained by reporters show that, in the
first seven months of Russia’s full-
scale invasion of Ukraine, much of
the grain passing through Halmeu and
other border crossings was exported
by dubious Ukrainian companies that
are accused of tax evasion and other
crimes. These companies are among
more than 300 under investigation by
the Ukrainian authorities since last
September 2024. Prosecutors say these
companies have defrauded the state of
at least USD 140 million in 2024 alone.
As part of the investigation, authorities
have seized tens of thousands of tonnes
of grain from some of the companies,
court records seen by reporters show.
Some have challenged these seizures,
and the court cases are ongoing.
Multiple high-ranking officials are
accused of abusing their positions to
help set up the tax evasion mechanism,
including senior customs officers
working at ports in the Odesa region
(Puiulet, Loginova and Shedrofsky,
2023).
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For example, on 7 June 2024, the
business premises of Attollo Granum
LLC, the grain terminal of Olympex
Coupe International LLC, were searched,
as ordered by the investigating judge in
the framework of criminal proceedings
initiated by the BES for tax evasion, as
stated in documents of a ruling in the
Shevchenkivskyi District Court of Kyiv
on 27 June. The court seized more than
33,000 tonnes of corn and 29 containers
filled with 11,000 tonnes of wheat and
other grain. As it was established in
court, ‘risky’ enterprises were used, and
false information regarding the producer
or supplier of grain was entered into
official documents in order to evade
taxes of close to 81 million hryvnias
(InterfaxUkraine, 2025).

The situation 1s exacerbated
by institutional corruption. Viktor
Berestenko, chairman of the board of
the Association of International Freight
Forwarders of Ukraine, notes that drivers
continue to have to pay bribes and that
customs officers demand USD 0.4 per
tonne and USD 1,000 per bill of lading
(Berestenko, 2023). The minimum
amount of cash on land is UAH 20
million. Law enforcers demand 2—4 %
of the contract price for grains and oil,
claiming that they are trying to help.
‘It’s just trash,” he says. ‘I saw this in
2011, the last time. (Argumentum, 2023)
Institutions such as the BES, the SSU
and DBR’, he says, are ‘like pimps of
the customs [service]’.

Our respondents note that the war
has opened several opportunities for
hidden operations and organised crime
associated with the grain deal:

*  Grey cash and documentary grain
(grain transported with documentation
but for which no VAT is paid) can
disrupt supply chains, inflate prices and
contribute to regional instability. This
1s commonly seen when a consignment
changes hands somewhere on the high
seas or in a grain hub. The maritime
sector is particularly vulnerable to
organised criminal activities such as
smuggling, piracy and illicit trafficking.
The vastness of the oceans and the
complexity of international maritime
law create opportunities for criminal
networks to exploit weaknesses in
monitoring and enforcement. Effective
criminal policy must therefore focus on
strengthening international cooperation,
improving the capacity of maritime law
enforcement agencies, and implementing
advanced surveillance technologies. In
addition, fostering partnerships with
private-sector stakeholders can enhance
the overall resilience of maritime
trade routes. Nevertheless, despite
political circumstances, these routes
are associated with criminal risks. For
example, on the Bosphorus, some ships
queue for a month to pass the control,
whereas others go through on the same
day as they arrive.

*  The import of goods from Turkey
and China can involve the transfer of
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foreign currency to the account of a non-
resident individual, who then sells these
goods for cash and provides tax credits
to other companies (ESSU, 2023). The
goods that used to go by ferries and
container ships to Odesa now go to the
port of Constanta in Romania and then
by truck to Ukraine. Its flow is only
growing, as are the offers of minimisers
and optimisers; USD 20,000-50,000 per
‘empty’ truck is a standard offer.

* Inthe past, the SSU has regularly
detained customs officers who, in return
for bribes, ‘helped’ businessmen import
their goods ‘under an accelerated
procedure’ and ‘bypass’ mandatory
import payments. The officials created
their own organised criminal group
and regularly received bribes from
entrepreneurs for the ‘unimpeded’
import of foreign goods into Ukraine.
For example, in Odesa, a deputy head
of the local department of the State
Customs Service was detained for
‘underestimating’ the customs value of
foreign consumer goods for importers.
Every month, the official passed almost
100 shipping containers through the
scheme, each of which was ‘valued’ at
USD 500 (SSU, 2023a).

The State Bureau of Investigation
(SBI) has also found hidden goods
worth over UAH 1.5 billion at Odesa
Customs during searches at the container
terminals, such as a helicopter, luxury
cars, machinery, huge batches of shoes,
including branded ones, and construction
materials and equipment (SBI, 2023).

¢ Fuel smuggling resulted in
budget losses of UAH 14-15 billion
in 2022 owing to non- payment of fuel
taxes (black sales and tax minimisation
by chains) (Hetman, 2023), and in 2023,
losses were expected to reach UAH 10—
11 billion.

POSSIBLE FOREIGN LINKS IN
CORRUPTION, AS RELATES TO
THE GRAIN DEAL

Ethnical elements of these activities
add interesting considerations. Apart
from Turkish groups involved in goods
smuggling, we also noted that groups of
ethnic Romas and representatives of the
Bessarabian region, who traditionally
controlled marijuana smuggling to
Europe through the Danube, are now
controlling the market of fake shell
companies — intermediaries in cross-
border transactions with EU countries
businesses.

Before and after World War II,
the descendants of Spanish Civil War
refugees were settled in Ukraine. Despite
the permanent prohibition of Ukrainian
land trade to foreign citizens, a large
amount of land and many agricultural
industries were controlled by joint
ventures involving Spaniards as managers
and intermediaries. According to the UN,
Spain is in second place in Ukrainian
grain imports after Turkey (UN, 2023).
Given the high value of trade vessels
moving through Ukrainian ports that are
not affected by the war and blockades but
are subject to corruption and other grey
deals, it should be interesting to set up
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a joint task force to analyse this issue,
as well as representatives of the Arab
Emirates, Turkey, Syria and Egypt who
act in the Odesa region as intermediaries.

As of August 2023, Ukraine supplied
1.2 million tonnes of wheat to foreign
markets. Historically, Egypt was one of
the five largest importers, accounting
for 17% of the total volume of grain
(approximately 204,000 tonnes) in
2023. Egypt is one of the largest buyers
of wheat in the world and has been
a key importer of Ukrainian grain for
many years. However, in August 2023
(and also in other months), it had no
direct deliveries. Instead, the entire
consignment of wheat to Egypt was
handled by up to 18 intermediaries. Of
interest is that Spain was the leading
destination of Ukrainian wheat exports
to Europe in physical terms, at over 3.2
million tonnes, between July 2023 and
January 2024, followed by Romania and
Egypt (Statista, 2024).

Now, the point about buying
Ukrainian soil belongs to Saudi interests.
An agricultural holding owned by
Saudi Arabia is expanding in Ukraine.
Continental Farmers Group is acquiring
assets from Odesa-based agricultural
company Exim-Agro. The company is
registered in the Odesa region, but the
group also has assets in western Ukraine,
particularly in the Lviv and Rivne
regions. The real owner of Continental
Farmers Group (almost 200,000 hectares
of land) is the Saudi fund SALIC. This
Arab company is systematically buying

up companies and has already reached
6th place in terms of land bank of
cultivated hectares for grain harvesting.

Trade representatives and relevant
ministries should question why Ukraine
has not yet signed direct contracts with
a country that is a huge market, with
some 100 million people highly reliant
on bread and a state programme for
the procurement of wheat. As a result,
the money for wheat is routed through
Hong Kong, China, Switzerland and
the Seychelles. Moreover, the pricing
seems strange: wheat was sold to Egypt
through Switzerland at USD 182 per
tonne, compared with the global average
of USD 241 per tonne. However, at the
same time, Ukrainian wheat shipped to
Egypt through China was sold at USD
55 per tonne (Samayeva, 2023).

Finally, analyses by the Global
Initiative against Organized Crime
(GI-TOC) show that organised
criminal influence oriented on control
and racketeering is still at work in
Ukraine (GI-TOC, 2023). This criminal
activity extends to attempts to seize
key agricultural infrastructure through
questionable legal proceedings.

On June 6, 2023, the L’viv District
Administrative Court reportedly closed
proceedings in case no. 380/809/23,
which was opened at the request of
Madison Pacific Trust, a credit agent
acting on behalf of Argentem Creek
Partners (ACP) and Innovatus Capital
Partners, who were trying to take over
the Odesa grain terminal of Olympex
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Coupe International LLC (GNT Group).
Dorofeychuk (2023) notes that the
proceedings were closed due to the lack
of jurisdiction of the administrative
courts (the dispute is not of a public law
nature). The court clarified that to resolve
the dispute, the plaintiff had to apply to
the commercial court, which resolves
disputes arising from corporate legal
relations, rather than to the administrative
court.

CONSEQUENCES OF
CORRUPTION DURING WARTIME

War always presents opportunities
for rethinking, working on mistakes and
developing new models of behaviour.
In some areas, governance approaches
have changed. However, in others, all
is the same as before, and the situation
has become even more threatening
during the war. Large amounts of
corrupt money are still being siphoned
off through government agencies such
as customs and tax authorities, flowing
into the pockets of top-level officials and
law enforcement officers and filling the
pockets of those who feed under their
roof and serve their common interests
(Prokopenko, 2023).

Money lost to corruption within the
customs and tax authorities could be
allocated for the needs of the defence
forces; instead, corruption is undermining
the efforts of the nation’s patriots.

Bloated customs and tax structures
directly affect the uncomfortable
conditions for doing business and
volunteering. This behaviour model is

eroding entrepreneurial freedom and
deterring investment in Ukraine. In
general, smuggling causes losses to the
state budget of about UAH 300 billion
a year. Of this, about UAH 100-150
billion is due to inefficient customs
operations. The scale of corruption
and the arbitrary approaches of the
bureaucratic and security forces in
a country at war contribute to a decrease
in the internal drive of even the most
ardent Ukrainian patriots, who are able
to distinguish between the concept of
a homeland for which they are ready to
give their lives and a state that has not yet
learnt to perceive its citizens as having
the highest value (Yefimenko, 2023).

For example, the Security Service of
Ukraine (SSU) has exposed a corruption
scheme in the department of the state
service of Ukraine for food safety
and consumer protection in the Odesa
region. The offenders extorted money
from representatives of companies
exporting Ukrainian agricultural
products. In exchange for bribes, they
‘guaranteed’ grain traders unimpeded
receipt of phytosanitary certificates of
conformity for their products. In case
of refusal to pay the ‘contribution’,
they threatened to substantially delay
bureaucratic procedures. The SSU
officers documented two cases of
receiving almost UAH 400,000 through
an intermediary engaged to transfer
bribes.

It was established that participants
demanded a ‘contribution’ of USD 0.40
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per tonne of exported products. In the
framework of the criminal proceedings,
the SSU documented the transfer of
another ‘deposit’ to the intermediary. He
was served a notice of suspicion under
Part 3 of Art. 369-2 of the Criminal Code
of Ukraine (abuse of influence). The
investigation is ongoing to establish all
the circumstances of the crime and bring
the perpetrators to justice (SSU, 2023b).

According to Law 713-VII of 19
December 2013 (on the rates of certain
taxes and tax exemptions and which
provides for VAT reimbursement for
operations with grain and technical
crops from 1 January 2014), the income
of domestic agricultural producers is
expected to increase, with the profitability
of grain production set to increase by 10—
12% to contribute to the revitalisation of
the development of the agrarian sector of
the economy.

Only grain producers and enterprises
that purchased grain directly from
agricultural producers are eligible for
a VAT refund when exporting.

Export operations are allowed to
involve only one intermediary, not two or
three. In addition, on 17 November 2021,
the president of Ukraine, Volodymyr
Zelensky, signed Law 1888 on amending
administrative and criminal legislation to
introduce the activities of the Economic
Security Bureau of Ukraine.

Certain paragraphs of the law amend
the Criminal Code of Ukraine, including
Article 222, and introduce liability as
a separate type of criminal offence. The

article implies embezzlement or illegal
seizure of budgetary funds by obtaining
budgetary reimbursement, as well as
filing an application for the return of
the amount of budgetary reimbursement,
committed by providing knowingly false
information, including through the use of
a knowingly false document (VAT fraud).

In fact, numerous schemes still exist
where grain imports escape official
oversight, often involving fraudulent
VAT refund claims. Over 20% of grain
imports are connected to undeclared
quantities that evade proper regulatory
control.

For example, a large-scale corrupt
grain sales scheme operated in Odesa in
2023, in which products were exported
from Ukraine without taxes being paid.
Grain crops were bought for cash so
that the transactions were not reflected
in reports. Afterwards, the products were
exported using forged documents. In this
way, all taxes and customs duties were
avoided. According to a statement by
the prosecutor’s office, ‘law enforcement
officers conducted searches at the
enterprise where agricultural products
were stored on the basis of fictitious
documents from a non-existent company’
and found 9,000 tonnes of grain, corn and
wheat, to the value of UAH 65 million.
All the products were seized (Kyiv City
Prosecutor’s Office, 2023, Nik Center,
2023).

To prevent such deals, the
Odesa regional government sent out
a memorandum regarding the control of
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grain supply. In order to exercise their
powers in the areas of socio-economic
development, agriculture, transportation,
employment, law enforcement and
budget and financial control, they noted
that they will impose measures to:

* ensure strict compliance with the
requirements of Ukraine’s constitution,
laws and other regulations, including as
they relate to the payment of taxes and
fees on all types of production, supply,
storage, transportation, processing
and export of agricultural products, in
particular by businesses that function
in the ports of Odesa (port operators,
cargo owners, shipping companies,
agencies, freight forwarding companies,
organisations providing cargo separation
and fumigation services, etc.)

* improve processes for tax
administration, deshadowing of income
and relations in the field of employment
prevent damage to Ukraine’s economic
interests and harm to the interests of the
bona fide business community and create
effective barriers to goods being exported
without the lawfully required taxes and
fees being paid

* promote the protection of the
legitimate interests of agricultural
enterprises in the legal, financial,
economic, social, labour, environmental
and other spheres

e ensure, within the framework
of the current legislation, the balance
of interests of the state and business
entities, namely, by promoting the
improvement of current legislation,

including legislation in the field of
international trade and accelerating and
increasing efficiency and transparency
of tax and customs control procedures
(Kiper, 2023).

Given the International Monetary
Fund’s demanding that Ukraine amend
the Customs Code to strengthen anti-
corruption measures in order to ensure
continued international financial
assistance, Kiev is obliged to bring
customs procedures in line with EU
norms and ensure transparency in the
selection of management and employees.
By the end of September 2024, Ukraine
was to have conducted an external audit
of the National Anti-Corruption Bureau,
with auditors selected by international
partners. In June 2024, the president
signed the draft laws N 10168-2 and
N 10169-2 on amendments to the Tax
Code, other legislative acts of Ukraine,
and the Customs Code to improve the
implementation of foreign economic
operations for the export of certain goods.
The laws propose the introduction of
mechanisms that minimise the possibility
of abuse in the export of agricultural
products.

CONCLUSION
RECOMMENDATIONS

Optimising policy to curb criminal
activity in the maritime sector,
specifically as it relates to grain supply,
requires a seamless integration of
intelligence and enforcement efforts.
Given the sophisticated nature of threats
posed by state actors such as Russian
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intelligence forces and organised
criminal groups, it is essential to
establish robust mechanisms for real-
time intelligence sharing and joint
operations. This includes the creation
of international task forces dedicated
to maritime security, the use of satellite
and drone technology for continuous
monitoring of critical shipping lanes,
and the development of comprehensive
risk assessment frameworks. By aligning
intelligence and enforcement strategies,
stakeholders can more effectively
anticipate and counteract threats to
maritime security.

Several key recommendations for
enhancing maritime security can be
made. Firstly, international frameworks
such as the International Maritime
Organization should be strengthened to
facilitate more effective collaboration
and standardisation of security practices.
Secondly, investment in cutting-
edge technology, including Al-driven
predictive analytics and autonomous
surveillance systems, can provide
a significant boost to monitoring and
enforcement capabilities. Thirdly,
building resilience within local
communities that depend on maritime
trade can help mitigate the socio-
economic impacts of disruptions
caused by criminal activities. Finally,
fostering a culture of compliance and
ethical conduct within the maritime
industry through education and training
programmes can reduce vulnerabilities
and enhance overall security.

In conclusion, optimising
criminological and security policy
in the maritime sector, especially
concerning the grain deal, requires
a comprehensive approach that
addresses the intertwined threats of
hybrid warfare, organised crime and
state-sponsored intelligence operations.
By enhancing international cooperation,
leveraging advanced technologies
and integrating intelligence and
enforcement efforts, policymakers can
better safeguard maritime trade routes
and ensure the stability and security of
global supply chains.

In the vast space where economics
and organised crime intersect, we find
ourselves entangled in a complex web
of human ambition, power and illicit
wealth, as illustrated by examples
from the grain deal. It is important to
reflect on the complex relationship we
have explored between the seemingly
legitimate structures of the economy and
the underground networks of organised
crime groups. The various aspects of
this complex relationship considered in
this paper each reveal a different thread
in this tapestry, from the ever-changing
face of organised crime that thrives in
the cracks of economic opportunity to
economic and political catalysts that can
facilitate organised crime.

Economic imbalances, recessions
and globalisation in the grain deal
can create fertile ground for criminal
enterprises to flourish, and when the
formal economy struggles, the illegal
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economy often expands. Smuggling against organised crime in Ukrainian
and illegal trade, from grain to oil, have ports remains challenging.

profound economic consequences, and COMPETING INTERESTS

such shadow markets can affect the The author has no competing interests
economies of entire regions, and the fight to declare.
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ability in conflict zones. This study addresses the challenges in investigating war crimes,
focusing on integrating effective forensic and criminalistics practices into Ukraine’s
framework. The research aims to summarize best practices in forensic science by drawing
on the experiences of European countries and their application in Ukraine. A structural-
functional approach was employed, utilizing qualitative data from case studies, legal
documents, and forensic reports. Comparative analysis of methods used in Ukraine and
Europe highlights current investigative practices’successes and challenges. Key findings
include the effectiveness of DNA analysis for victim identification, digital technologies for
documenting crimes, and forensic methodologies in evidence collection and analysis. The
study concludes that forensic science and criminalistics are indispensable in war crime
investigations, emphasizing the adoption of innovative techniques to improve justice de-
livery. Integrating advanced forensic practices into Ukraines investigative processes can
enhance accountability and contribute to international standards in war crime investiga-

tions.

Keywords: Crimes Against Humanity;
vations,; Forensic Examination

1. Introduction

The modern world is witnessing
an increase in the number of armed
conflicts accompanied by numerous
war crimes. Ukraine is one of the
countries directly affected by the
hostilities, and the experience of other
European countries in investigating such
crimes is highly relevant for effective
justice. The application of methods and
technologies of forensic examination
and criminalistics used in European
countries can significantly increase
the effectiveness of criminal justice
authorities in investigating war crimes
in Ukraine committed by the Russian
military against civilians. This includes
using the latest technology, innovative
methods of evidence collection, and
expert training. The investigation of
war crimes is aimed at protecting the
rights of victims of the war in Ukraine

Criminalistic Methodic; Criminalistic Inno-

and ensuring justice. Advanced forensic
and investigative techniques help
establish facts more accurately and
bring perpetrators to justice, essential
to restoring justice and trust in the legal
system. Criminalistic methods provide
a detailed reconstruction of events and
the collection of evidence of war crimes
necessary for an effective trial. This is
especially true in the context of the
military conflict between Ukraine and
Russia, where it is important to establish
the truth and bring the perpetrators to
justice. The European experience can
be used to improve cooperation with
international organizations and experts,
facilitating the exchange of knowledge
and resources. This helps Ukraine
implement international standards in
investigating war crimes more effectively.
Thus, the relevance of studying this
topic is due to the need to improve the
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effectiveness of justice, protect human
rights, improve the national legal system,
and fulfill Ukraine’s international
obligations in investigating war crimes
committed by Russia.

Coco, M. Maistrenko, et al.,
V. Y. Shepitko, and M. V. Shepitko
addressed this topic and noted that war
crimes are among the most serious
international crimes, and investigating
such crimes requires specialized forensic
and criminalistics methods.! According
to the findings of A. Coco, modern
technologies, and scientific methods
can be used to collect and analyze
evidence to bring the perpetrators to
justice. According to the results of
V. Y. Shepitko and M. V. Shepitko,
forensic examination and criminalistics
are indispensable in investigating
war crimes. They help ensure justice,
establish the truth, and bring those
responsible to justice. As M. Maistrenko
et al. noted, investigating war crimes is

' Coco, A. (2018). The Universal Duty to Es-
tablish Jurisdiction over, and Investigate, Crimes
Against Humanity: Preliminary Remarks on
Draft Articles 7, 8, 9 and 11 by the Interna-
tional Law Commission. Journal of Interna-
tional Criminal Justice, 16(4), 751-774. https://
doi.org/10.1093/jicj/mqy042; Maistrenko, M.,
Gorelkina, K., & Buzhdyhanchuk, Ye. (2021).
International and National Mechanisms for the
Protection of the Rights of Victims of Armed
Conflict in Eastern Ukraine. Novum Jus, 17-41.
https://doi.org/10.14718/NovumJus.2021.15.E.2;
Shepitko, M., & Shepitko, V. The Role of Fo-
rensic Science and Forensic Examination in
International Cooperation in the Investigation
of Crimes. Journal of the National Academy
of Legal Sciences of Ukraine, 28(1), 179-186
https://doi.org/10.37635/jnalsu.

an exceptionally complex process that
requires an interdisciplinary approach,
international cooperation, and state-of-
the-art technology.

It is an effective investigation that can
help to establish justice, restore peace, and
prevent future conflicts. Investigations
must be independent and impartial, which
can be difficult to achieve in internal or
international conflicts. It is necessary
to ensure transparency and compliance
with legal standards at all stages of the
investigation. Having studied the role
of international cooperation in the field
of forensics in the investigation of war
crimes, G. Calcara, and S. Maruf noted
that it plays an important role in ensuring
the successful detection and prosecution
of war crimes.” Following G. Calcara,
this includes exchanging information
between countries, conducting joint
investigations, conducting examinations,
and other forms of cooperation.
International treaties relating to
forensic activities define the procedure
for international cooperation and
interaction between law enforcement
agencies of different countries in the

2 Calcara, G. (2021). Balancing International
Police Cooperation: INTERPOL and the Unde-
sirable Tradeoff Between Rights of Individuals
and Global Security. Liverpool Law Review,
42(2), 111-142. https://doi.org/10.1007/
$10991-020-09266-9.

3 Maruf Shah. (2024). Environmental Dam-
age in Ukraine as Environmental War Crime
under the Rome Statute: The Kakhovka Dam
Breach in Context. Journal of International
Criminal Justice, 22(1), 99-126. https://
doi.org/10.1093/jicj/mqae004.
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field of war crimes investigation. An
important aspect is also to ensure the
preservation and reliability of evidence
in international investigations for further
use in court proceedings, according
to the findings of A. Florczak et al.,
international organizations such as the
International Criminal Court (ICC),
the United Nations (UN), and the
International Committee of the Red
Cross play an important role in war
crimes investigations, providing support
and resources, as well as coordinating
the efforts of different countries and
organizations. Following S. Maruf, war
crimes are investigated in international
humanitarian law, which includes the
Geneva Conventions and their additional
protocols, the Rome Statute of the
International Criminal Court, and other
international legal acts. Investigating war
crimes requires in-depth knowledge of
these documents and the ability to apply
them in practice.

Modern military conflicts require
continuous improvement of forensic
technologies and expertise to investigate
war crimes effectively. One of the
most promising innovations is using
cyber forensics to detect and analyze
digital traces in military operations;
Yu. G. Zmiyevska, an important
technological innovation, uses modern

! Gunawan, Y., Wibowo Gh. A., & Arumbi-
nang, M. H. (2023). Foreign Fighters in the
Ukrainian Armed Conflict: An International
Humanitarian Law Perspective. Volksgeist: Ju-
rnal Ilmu Hukum Dan Konstitusi, 6(2), 145—157.
https://doi.org/10.24090/volksgeist.v6i2.9315.

means and capabilities of forensic
molecular genetic examination to identify
victims of war crimes and generate
evidence of such crimes. Other promising
areas are the use and implementation of
modern methods of forensic ballistics and
forensic explosives to investigate rocket
attacks and gunshot damage, and the use
of the latest photo and video recording
equipment, as well as the capabilities of
aerial forensics to document war crimes
objectively. Despite the growing interest
in this topic, several issues remain
unexplored or require further study. In
addition, it is necessary to investigate the
psychological aspects of the problem, as
well as methods of psychological support
for witnesses and victims who testify in
war crimes cases.

Therefore, given the above, the study
aims to address the role of forensic
examination and criminalistics in
investigating war crimes and to compare
European and Ukrainian experiences.
Goals include the Definition of the basic
concepts, classifications, and latest
methods used in forensic science and
criminalistics in the investigation of war
crimes, analysis of European practices
and standards in criminalistics and
criminal investigations, and development
of recommendations for improving the
process of investigating war crimes in
Ukraine.

2. Research Method
This study employed a structural
and functional approach to examine
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the concept of “war crimes” and its
interpretations in modern international
law. It analyzed international
cooperation in forensic examinations
and criminalistics during war crime
investigations, highlighting advanced
forensic methods for evidence collection,
analysis, and the use of specialized
knowledge. The study also explored
the challenges of applying forensic
techniques in military conflicts and
assessed the role of international
tribunals, particularly the ICC, in
prosecuting war crimes. Historical and
contemporary applications of forensic
science were reviewed, focusing on
the Srebrenica massacre (1995), the
Kosovo conflict (1998-1999), and
documented war crimes during the
Russian invasion of Ukraine as of June
2024. Legal frameworks in Ukraine,
including the Criminal Procedure
Code and related laws, were analyzed
alongside modern techniques like
DNA analysis, digital forensics, and
ammunition residue studies used to
investigate and document war crimes.
The study proposed recommendations
to enhance the effectiveness of forensic
science and criminalistics in war crime
investigations.

3. Result and Discussion

3.1. Concept and Definition of War
Crimes

In international treaties, selected
as sources of international criminal
law, the term “war crimes” is not

conceptually defined. Nevertheless, it
is necessary to note that war crimes are,
from time to time, described in the legal
instruments of modern international
law as a consequence of the violation
of the basic values and standards of
international law applicable during
armed conflict.! Attacks on civilians
and energy infrastructure, intentional
killings, unlawful detention, torture,
rape, and other forms of sexual violence,
as well as the unauthorized transfer and
displacement of minors, are considered
war crimes. Although it may be difficult
to establish the reality of this type of war
crime, environmental destruction during
armed conflict is also considered a war
crime.’

To investigate such criminal offenses
and bring the perpetrators to justice,
it is necessary to conduct certain
operational and investigative actions
and collect evidence, a major problem
during active hostilities and the physical
impossibility of gathering this evidence
in uncontrolled regions. These criminal
offenses require specific operational and
investigative actions to collect evidence
and bring the perpetrators to justice.
Evidence of a crime committed in the

! Raharja, Y. D., & Widoyoko, W. D. (2023).
The characteristics of war crimes under inter-
national law: A case study of the Russia and
Ukraine war. Journal of Court and Justice, 2(3),
41-53. https://doi.org/10.56943/jcjv213.391.

2 Gunawan, Y., & others. (2023). Journalist
Protection on the Battlefield Under the Interna-
tional Humanitarian Law: Russia-Ukraine War.
Jurnal Hukum Unissula, 39(1), 1-11. https://
doi.org/10.26532/jh.v3911.24685.

338

Yoearbook of Ukrainian law



IHorensicjExaminationfand{CriminaliStics™

[SheychukRVA¥7ZhuravelAVASYevdokimenkolS®gYevdokimenko)S®Myshkoyvaya¥

temporarily occupied territory may
come from various sources, including
information obtained during covert
investigative (search) actions, from
electronic information systems and
transport telecommunication networks
(for example, by tapping the phones of
the persons involved and accessing their
email accounts); information obtained
from the mass media and the global
Internet; and information obtained from
interviews with witnesses or victims who
managed to escape from the territory
controlled by Ukraine.! If certain
settlements have already been liberated
from the occupiers, potential sources
of evidence may include inspection of
crime scenes, interrogation of witnesses
and victims, conducting investigative
tests, and gathering data from
undercover investigations. Nevertheless,
investigating war crimes will be difficult,
as searching for evidence and verifying
the incident site can take a long time,
making it difficult to collect information
and conduct additional research.

Examination
in War Crime

3.2. Forensic
and Criminalistics
Investigations

Forensic examination and
criminalistics are integral elements of

! Verhoglyad-Gerasymenko, O., Kaplina, O.,
Tumanyants, A., & Krytska, I. (2023). Applica-
tion of artificial intelligence systems in criminal
procedure: Key areas, basic legal principles and
problems of correlation with fundamental human
rights. Access to Justice in Eastern Europe, 6(3),
147-166 https://doi.org/10.33327/AJEE — 18—
6.3 —a000314

the war crimes investigation process.
They assist in collecting, analyzing,
and interpreting the evidence needed to
establish the truth and bring perpetrators
to justice. In Ukraine, the use of
forensic science and criminalistics in
the investigation of crimes is regulated
by several regulations, including
the Criminal Procedure Code of
Ukraine — which establishes general
provisions, procedures, and procedures
for conducting criminal proceedings,
including the use of forensic methods for
collecting and analyzing evidence), Law
of Ukraine No. 4038-XII on Forensic
Examination— regulates the procedure for
the appointment and conduct of forensic
examinations, the activities of expert
institutions, and the rights and obligations
of forensic experts); Instruction on the
appointment and conduct of forensic
examinations and expert studies,
Law of Ukraine No. 2135-XII “On
Operational Investigative Activity” —
defines the legal basis for operational
investigative activity, including the use
of forensic methods and technical means
in the investigation of crimes), Orders
of the Ministry of Internal Affairs of
Ukraine, which establish specific rules
and procedures for the use of forensic
methods in the investigation of crimes,
inspection of crime scenes, seizure and
storage of evidence; State standards
and regulations on forensic science,
including guidelines and standards for
conducting forensic investigations, using
technical means, ensuring the quality
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and reliability of expert opinions.'?
In Ukraine, the legislative framework,
including the Criminal Procedure Code,
the Law on Forensic Examination, and
the Law on Operational Investigative
Activity, provides a substantial basis
for conducting forensic analysis and
criminalistics during investigations and
prosecutions.

While these regulations are generally
sufficient to guide proceedings, their
practical effectiveness depends on
consistent enforcement, adequate
resources, and proper coordination
among relevant authorities. As a result,
continued legal refinements and capacity-
building efforts remain essential to ensure
that these laws can be fully invoked in
complex or large-scale cases, thereby
facilitating comprehensive and reliable
outcomes.

The European experience in
this area provides valuable lessons
and methods that can be useful for
Ukraine, especially in current conflicts.

! Drozdov, O., & others. (2021). The Standard
of Proof “beyond a Reasonable Doubt” in Crim-
inal Proceedings of Ukraine in the Context of
the ECHR Case-Law. Amazonia Investiga,
10(46), 281-89. https://doi.org/10.34069/
A1/2021.46.10.28.

2 Sybirna, R., & Havts, O. (2024). Peculiari-
ties of Preparation of Certain Types of Forensic
Examinations. Bulletin of Lviv Polytechnic Na-
tional University. Series: Legal Sciences, 11(2),
128-139. https://doi.org/10.23939/
law2024.42.128.

3 Yatsenko, I. 1. (2020). Forensic Examination
as an Object of Administrative and Legal Regu-
lation of International Cooperation, Law and

Safety, 78(3). https://doi.org/10.32631/
pb.2020.3.12.

Forensic examination can accurately
establish the circumstances of a crime
using methods of analyzing physical
evidence, such as DNA samples, traces
of weapons, explosives, etc. Forensic
techniques, including ballistics, trace
evidence, and fingerprinting, help
identify individuals involved in crimes
and ensure a fair trial by protecting the
rights of both victims and suspects.
Several European countries, such as
Germany, have invoked universal
jurisdiction and relied on methods
consistent with Article 17 of the
Rome Statute (on complementarity)
to investigate alleged war crimes.
In these cases, authorities collected
and analyzed evidence by the ICC’s
Elements of Crimes (Articles 8 and
9) and the ICC Rules of Procedure and
Evidence, thereby mirroring the chain-
of-custody and evidentiary standards
necessary for war crimes prosecution.
This approach, which has resulted in
successful prosecutions before domestic
courts, highlights how the same
forensic methods and criminalistics,
when properly regulated and supported,
can be adopted by Ukraine to achieve
justice. Cooperation with international
organizations, improvement of the
legal framework, and modernization
of the technical base remain key
steps for enhancing the effectiveness
of war crimes investigations, as they
align with the principles enshrined in
the Rome Statute and embody best
practices demonstrated by states that
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have exercised domestic jurisdiction
under the complementarity principle.!
Criminalistics uses scientific methods
and techniques to collect and examine
evidence at crime scenes and during
investigations. This may include crime
scene examination (fixing the scene,
identifying and collecting physical
evidence such as corpses, weapons,
ammunition, explosives, fingerprints,
DNA, etc.); photography and video
recording (documenting the scene
and evidence); forensic ballistics
(examining weapons and ammunition,
determining the trajectory of bullets and
other projectiles); forensic explosives
(examination of explosive devices and
explosives, determination of the type
of explosive, method of detonation and
origin); forensic medicine (examination of
corpses and injuries, determination of the
cause of death, time of death, mechanism
of injury); fingerprinting (examination
of fingerprints to identify individuals);
genetic examination (examination of DNA
to identify individuals, determine their
origin, establish family relationships).>
The forensic examination uses
specialized knowledge and techniques
to examine evidence obtained during
an investigation, which may include the

! Shulha, A., Tkach, A., Murzo, Ye., Horo-
detska, M., & Sokur, T. (2023). Forensic Infor-
mation Sources During the Investigation of War
Crimes. Revista Amazonia Investiga, 12(71),
103—116. https://doi.org/10.34069/ai/2023.71.11.9

2 de Boer and, Hans H., & others. (2022). The
Logic of Forensic Pathology Opinion. Interna-
tional Journal of Legal Medicine, 136(4), 1027—
1036. https://doi.org/10.1007/
s00414-021-02754-1.

examination of weapons and ammunition
(determination of the type of weapon,
ammunition, their suitability for firing,
determination of the correspondence
of firearms and ammunition to the
crime scene); examination of explosive
devices and explosives (determination
of the type of explosive, method of
detonation, the origin of explosives);
forensic examination (examination of
corpses and injuries, determination of the
cause of death, time of death, mechanism
of injury); genetic examination: DNA
testing to identify individuals, determine
their origin, and establish family
ties); forensic chemical examination
(examination of physical evidence, such
as poisons, drugs, and explosives, to
determine their composition, origin, and
use); forensic psychological examination
(examination of the mental state of
persons suspected of committing a crime
or victims, assessment of their ability to
perceive and remember events).?

The peculiarities of forensic
examination and criminalistics in
military conflicts are the complexity
and danger of the work of experts and
forensic scientists due to the military
context. They should address the

3 Page, H., Horsman, G., Sarna, A., & Foster,
Ju. (2019). A Review of Quality Procedures In
The UK Forensic Sciences: What Can the Field
of Digital Forensics Learn? Science and Justice,
59(1), 83-92. https://doi.org/10.1016/j.sci-
jus.2018.09.006.

4 Benhassine, M., & others. (2024). Advanc-
ing Military Medical Planning in Large Scale
Combat Operations: Insights from Computer
Simulation and Experimentation in NATO’s
Vigorous Warrior Exercise 2024. Military Med-
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specifics of military operations, the
possibility of interference by parties to
the conflict in the work of experts, and
the preservation and documentation of
evidence in a military environment. It is
also necessary to account for international
standards and conventions governing the
use of forensic science and criminalistics
in military conflicts to ensure the
objectivity and integrity of evidence. In
addition, experts and forensic scientists
must have special training and experience
to conduct efficient operations in the
context of armed conflict and successfully
investigate war crimes. !

Practical aspects of using criminalistics
in investigating war crimes include
forensic examinations of various types
of evidence, including genetic, ballistic,
fingerprinting, etc.? Another important
aspect is the involvement of forensic
experts in analyzing the traces found at the
crime scene. Investigating war crimes also
involves using special forensic techniques
to collect and analyze data to establish
the circumstances of the crime, identify
suspects, and gather evidence of their

icine, 189, 456—464. https://doi.org/10.1093/
milmed/usael52.

' Hryha, M., & Vozniuk, A. (2023). Topical
Issues of Forensic Medical Examination In the
Investigation of War Crimes. Naukovij Visnik
Nacional'noi Akademii Vnutrisnih Sprav, 28(2),
9-18 http://dx.doi.org/10.56215/naia-her-
ald/2.2023.09.

2 Petrovskyy, P., Fedorchak, O., Shevchuk,
B., Dzyana, H., & Drobot, 1. (2024). Institu-
tional and socio-psychological determinants of
the delinquency of ruscism in the war against
Ukraine. Social and Legal Studios, 7(2), 104—
118 https://doi.org/10.32518/sals2.2024.104

guilt. Forensic examination plays a key
role in detecting and investigating war
crimes, ensuring objectivity and scientific
evidence of violations of international
humanitarian law.?

Ukraine has a long history of using
forensic examination and criminalistics
in the investigation of war crimes. Since
the first wars, forensic science has
become an integral part of war crimes
investigations. Professional Forensic
examinations used their knowledge and
methods to collect evidence during the
war.* This practice continued during the
Second World War when forensic science
was an integral part of the investigation
of crimes against humanity and war
crimes. A historical overview determined
how forensic examination has been
continuously improving in the context
of military conflicts to ensure justice and
accountability for crimes.’

The use of forensic examination
in the investigation of war crimes

3 Trautman, Lawrence J., & McFarlin, M.
(2023). Putin, Russia and Ukraine: Internation-
al human rights violations, war crimes, & future
implications’, SSRN Electronic Journal, 3
https://doi.org/https://doi.org/10.2139/
ssrn.4393282

* Gunawan, Y., & Ervizal Rizqy Pane M.
(2024). Responsibility for Excessive Infrastruc-
ture Damage in Attacks: Analyzing Russia’s
Attack in Ukraine. PETITA: Jurnal Kajian Ilmu
Hukum Dan Syariah, 9(1) https://
doi.org/10.22373/petita.v9il.213.

5 Shrouk Mahmoud Saleh. (2023). The War
Between Russia And Ukraine: Crimes Against
Humanity Under The Rome Statute of The In-
ternational Criminal Court. SCIREA Journal of
Sociology, 7(2), 119—132 https://doi.org/10.54647/
sociology84889.
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plays an important role in clarifying
the circumstances of the crime. The
examination establishes technical
details and circumstances related to
the crime and examines weapons,
ballistics, radiation traces, and other
materials that can be used as evidence
in criminal proceedings. In addition,
forensic examination can identify the
person or persons responsible for a war
crime, making it an integral part of the
investigation of such crimes.!
International Humanitarian Law lays
down fundamental principles designed
to protect individuals and regulate
conduct in armed conflict, yet it does
not provide specific procedures for
forensic examination and criminalistics.
Instead, it generally mandates that
serious breaches be investigated and
prosecuted, leaving the practical details
to states and international bodies.
Beyond traditional treaty-based sources,
other legal frameworks, including soft
law instruments such as the Minnesota
Protocol on the Investigation of
Potentially Unlawful Death and the UN
Manual on the Effective Prevention and
Investigation of Extra-Legal, Arbitrary,
and Summary Executions, can fill
the gap by outlining best practices on
evidence collection and chain-of-custody
procedures. These instruments are not
legally binding in the same manner as the
! Filipov, Yu. (2022). Technical And Forensic
Support For The Investigation Of War Crimes:
Concept, Purpose, Individual Areas Of Devel-
opment. Uridicnij Casopis Nacional'noi

Akademii Vanutrisnih Sprav, 12(4), 72—83 https://
doi.org/10.56215/04221204.72

Rome Statute or Geneva Conventions,
but they offer detailed guidance for
practitioners that can help foster
consistency across different jurisdictions.

In the absence of uniform standards
under International Humanitarian Law,
discrepancies have emerged among
countries investigating war crimes. Each
state may apply divergent procedural
rules, forensic protocols, and evidentiary
requirements, which can create challenges
when comparing the efficacy of forensic
examination and criminalistics across
multiple conflict zones. Nevertheless,
many countries adopt or adapt broad
international guidelines, preserving a core
set of forensic principles that facilitate
cooperation and mutual legal assistance.
Comparing the experiences of states that
have investigated war crimes, such as those
in the former Yugoslavia or those relying
on universal jurisdiction, underscores
the value of a shared methodological
foundation and the potential friction when
legal systems with different procedural
norms attempt to coordinate complex
cross-border investigations.

Although the comparative method
highlights valuable lessons, it can
also reveal gaps or inconsistencies
that arise from cultural, institutional,
or resource-based differences. These
discrepancies may affect how evidence
is gathered, analyzed, and admitted in
court. From a theoretical perspective,
transitional justice and deterrence
theory help explain how robust
forensic processes can restore public
trust and discourage future atrocities.
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The principle of complementarity, as
embodied in the Rome Statute, provides
additional context for understanding
how domestic jurisdictions and the
International Criminal Court can
collaborate or supplement each other’s
efforts in prosecuting war crimes. The
successful use of forensic examination
and criminalistics relies on technical
accuracy and how deeply a state’s legal
and institutional frameworks reflect
international standards and obligations.
3.3. The Russian Invasion of Ukraine:
Impact on Crime and Investigations

The Russian invasion and the
imposition of martial law had a profound
impact on the dynamics of crime
in Ukraine; throughout the conflict,
modifications and transformations of
criminal activity took place. After the
Russian invasion and the outbreak of war
in Ukraine, new categories of crimes that
either did not exist before or existed in
limited numbers appeared. The Office of
the Prosecutor General has identified the
most common crimes committed during
the full-scale Russian invasion as of 23
June 2024 (Table 1).

Table 1: Crimes committed during the period of the full-scale invasion of Russia

Category Registered quantity
Crimes of aggression and war 134565, of which:
crimes Violation of the laws and customs of war (Article 438 of the

Criminal Code of Ukraine) — 130503;
Planning, preparation or initiation and conduct of aggressive
war (Article 437 of the CCU) — 105;
Propaganda of war (Article 436 of the CCU) — 79;

Others — 3878;

Offences against national
security

Encroachment on the territorial integrity and inviolability of
Ukraine (Article 110 of the CCU) —3211;

High treason (Article 111 of the CCU) —3393;
Collaboration activities (Article 1111 of the CCU) — 8241;
Aiding the aggressor state (Article 111-2 of the CCU) — 1269;
Subversion (Article 113 of the CCU) — 139;

17835, of which:

Others — 1582;

The main case of Russian
aggression

698 suspects are representatives of the military and political
leadership of the Russian Federation (military commanders,
officials, ministers, deputies, heads of law enforcement

agencies, etc.)

Crimes against children without
full consideration of the active
hostilities

551 children died
1392 children injured

Source: D. Azarov et al.’

I Azarov, D., & others (2023). Understanding Russia’s Actions in Ukraine as the Crime of Geno-
cide. Journal of International Criminal Justice, 21(2), 233-264. https://doi.org/10.1093/jicj/mqad018.
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The Ukrainian Helsinki Human
Rights Union is still documenting the
crimes committed by Russia against
Ukraine. As of May 2024, 2,171 more
episodes have occurred since the start
of the full-scale invasion, for a total of

52,144. Approximately 25% of officially
registered war crimes involve violations
of civilian rights or deaths. In May 2024,
the following results showed the largest
increase in documented war crimes
(Figure 1).

600

500 -

400

300 +

200 ~

100

.

Figure 1. Number of documented war crimes as of May 2024

Source: B. Hamarowski and M. Lompe'

The changes in crime in Ukraine
during the conflict significantly
impacted forensic science priorities,
expertise development, and employment
under martial law. The main goal of
criminology is to develop and implement
strategies, tactics, and procedures that

! Hamarowski, B., & Lompe, M. (2024). Dig-
ital Witnesses to the Crime: Visual Representa-
tion of the Bucha Massacre across Social Media
Platforms. Media, War & Conflict, 17(4), 578—
602. https://doi.org/10.1177/17506352241243302

allow the collection, analysis, and use
of evidence in the context of modern
warfare and international threats. In these
circumstances, it is urgent to consider
strengthening the role of forensics in
digitalization and combat situations.
One example of the successful use of
forensic examination and criminalistics
in the investigation of war crimes in
Ukraine concerns the establishment
of the circumstances of the shelling
of civilian settlements. Forensic
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examination established the exact
location of the enemy’s firing positions
and fire direction. Forensic investigations
can determine the nature and caliber of
the weapon used, which is an important
detail for further investigation. Out of
252 incidents, detailed information
was received on 62 incidents in the
Luhansk region, including Alchevsk,
Kramatorsk, and Lysychansk, which
were in hostilities at the time of the
attack and where large-caliber artillery,
small arms, and/or multiple launch
rocket systems were used against
these settlements. This information
was obtained from reports, interviews,
videos, photographs, intercepted
communications, telecommunications
data, weapon trajectories, and the
remains of occupation units. The
methods and procedures used in these
forensic investigations were developed
and field-tested in response to the urgent
need to investigate civilian casualties as
quickly as possible in a highly politicized
environment where there was direct
access to the scene of the incident.!
Another important example of the
successful application of forensic science
and forensics in the investigation of
war crimes in Ukraine is the effective
use of biological methods to identify
deceased persons as a result of hostilities.
For instance, the use of DNA research
! Jackson, Ch.M. (2024). Cross-Border Cli-
entelism, Commitment, and the Protraction of
Irredentist Conflicts. European Journal of In-

ternational Security, 2, 1-24. https://
doi.org/10.1017/eis.2024.48.

identified a person who died as a result of
shelling in the east of the country. During
the armed conflict in eastern Ukraine,
several identifications of deceased
servicemen and civilians were carried
out as part of humanitarian operations.
One of these cases occurred during the
identification of victims of the Ilovaisk
battle in August 2014. The bodies of many
of the victims were so damaged that DNA
analysis was the only way to identify
them. DNA samples were collected from
the relatives of the missing persons, and
a comprehensive analysis of the DNA
samples of the deceased was carried
out, which identified many of them
for subsequent transfer of their bodies
to their families for burial. Forensic
experts also use methods to document
traces of war crimes, including the study
of explosive residues and weapons,
which establishes the circumstances of
the crimes and the perpetrators. These
examples demonstrate the importance
of the integrated use of forensic science
and criminalistics in the investigation
of war crimes in Ukraine. These
examples illustrate the importance and
effectiveness of forensic examination and
investigation in investigating war crimes.

Under the complementarity principle,
Ukraine can and should conduct
its domestic investigations to bring
perpetrators of war crimes to justice,
thereby strengthening the rule of law within
its legal framework. At the same time, any
proceedings conducted in Ukraine may
support international processes, such
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as the ICC arrest warrant, by supplying
verifiable evidence gleaned from forensic
investigations. In this manner, Ukraine not
only fulfills its sovereign responsibility
to prosecute serious crimes but also
cooperates with the ICC through shared
or complementary mechanisms, ensuring
that, whether in domestic courts or at the
international level, justice for victims of
war crimes remains a priority.

3.4. International Framework and
Future Prospects

The practical experience of using
forensic examination and criminalistics
in Ukraine demonstrates their critical
role in the investigation of war crimes.
Despite numerous challenges, Ukraine
is actively improving domestic
investigative methods, drawing on
international experience and modern
technology. Further development in
this area is key to ensuring justice and
protecting the rights of victims of war
crimes.'

The current state of affairs in Ukraine
requires the criminalistics to improve,
create, and implement a system of forensic
methods for investigating crimes against
the foundations of national security of
Ukraine; war crimes committed in the
country by Russia; crimes against peace,
human security and international law;

' Vilks, A., Kipane, A., & Krivins, A. (2024).
Preventing International Threats in the Context
of Improving the Legal Framework For Nation-
al and Regional Security. Social and Legal Stu-
dios, 7(1)|, 97-105. https://doi.org/10.32518/
sals1.2024.97

crimes related to the misuse of free or
charitable aid, humanitarian assistance
or donations; and illegal crossing of
the state border of Ukraine, among
other crimes. The widespread use of
information and computer technologies
ensures the efficiency and effectiveness
of the judicial process and the further
growth of the criminal investigation
process’s algorithm mission.?

The organizational and legal
framework for forensic examination and
criminalistics in Europe is based on the
legislation of each country, as well as
international standards, in particular, the
European Convention for the Protection
of Human Rights and Fundamental
Freedoms. In many European countries,
forensic science and criminalistics
operate within the national police or
the Ministry of Justice. The legislation
also defines the rights and obligations of
experts, the procedures for conducting
forensic investigations, and interaction
with law enforcement agencies and
judicial institutions.’

The legal framework for forensic
examination and criminalistics in Europe

2 Dufeniuk, O. (2022). Investigation Of War
Crimes In Ukraine: Challenges, Standards, Inno-
vations. Baltic Journal of Legal and Social Sci-
ences, 1, 46-56. https://doi.org/10.30525/2592—
8813-2022-1-6

3 Qiao, Yan. (2024). Assessing War Crimes
Accountability Through Just War Theory:
A Comparative Legal Analysis Of Russia —
Ukraine Conflict. Proceedings of the 2nd Inter-
national Conference on Global Politics and
Socio — Humanities, 0, 63—-69 https://
doi.org/10.54254/2753-7048/70/20241010.
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includes several legal acts that regulate
the conduct of examinations and the use
of forensic methods to investigate war
crimes.! These are laws, regulations,
directives, and other acts that define the
competence and procedure of forensic
experts and criminalists, as well as
the rules for preserving, collecting,
and analyzing evidence in criminal
proceedings. The European experience
also includes international agreements
signed by the member states of the
European Union and other European
countries aimed at cooperation in
forensic science and criminalistics in
investigating war crimes. The massacre
of more than 8,000 Bosnian Muslims
in Srebrenica in July 1995 was one of
the largest war crimes in Europe after
World War II. The main forensic methods
used in the investigation of this crime are
geophysical methods (the use of radar
to detect mass graves), DNA analysis
(identification of victims through DNA
tests, which allowed the return of remains
to relatives and confirmation of the scale
of the crime), forensic anthropology
(study of bone remains to determine the
cause of death and circumstances of the
murder).

The greatest loss of human life during
the breakup of Yugoslavia occurred during

! Haltsova, V. V., Kharytonov, S. A., Kh-
ramtsov, O. M., Zhytnyi, O. O., & Vasyliev,
A. A. (2021). Criminal Law As A Means Of
Protecting Human Rights And Freedoms In The
Modern World. Journal of the National Acad-
emy of Legal Sciences of Ukraine, 28(3), 248—
256 https://doi.org/10.37635/jnalsu.28(3)

the fall of Srebrenica in July 1995. More
than 200.000 people died in the ground
war that led to the breakup of Yugoslavia,
with the majority of the deaths occurring
in Croatia, Bosnia and Herzegovina
between 1991 and 1995, and Kosovo
in 1999. An additional 20.000-30.000
people remained missing after the end of
hostilities. The high number of missing
persons caused political controversy
throughout the former Yugoslavia and
served as a catalyst for instability in
several newly formed countries. Many
of these missing persons could not have
been accurately identified without the
use of sophisticated forensic procedures
based on DNA analysis. Considering
this, the world’s most successful DNA-
based identification method was created.
In addition to advancing scientific
understanding, identifying thousands of
missing persons has catalyzed uniting
disparate groups around a common
goal. It also demonstrated the ability
of forensics to hold individuals and
countries accountable for their actions,
serving as a model for future missions
of a similar nature and contributing to
the understanding of how forensics can
be designed to prevent violence and
genocide.?

Numerous war crimes accompanied
the war in Kosovo (1998-1999) on both

2 Tchobo, D. L. R. (2022). Potential Interna-
tional Crimes In Ukraine: Should Atrocities In
Bucha Be Classified As Genocide, War Crimes,
Or Crimes Against Humanity? Law and Safety,
85(2), 13-20 https://doi.org/10.32631/
pb.2022.2.01
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sides of the conflict. The Federal Republic
of Yugoslavia and the European Union
(EU) had some freedom to intervene
in the ethnic conflict in Kosovo. One
action was the deployment of the EU-
FET Finnish forensic team under EU
leadership to investigate reports of
mass graves in the region.' Different
groups involved in the ethnic conflict
have different explanations of events.
Two statements were made: one claimed
that armed men were injured during the
shooting, while the other claimed that
armed police killed civilians. As a result,
EU-FET became involved in these
investigations in addition to the original
investigation. EU-FET’s responsibility
was to verify the objectivity of the
autopsy.”? During the full forensic
autopsies carried out by EUFET
following Interpol and UN guidelines,
standard forensic methods were used,
namely forensic medical examination
(examination of the bodies of the dead to
determine the cause of death, including
cases of executions and torture), forensic
analysis of explosives (examination of
explosion sites to determine the type of
explosives used and their origin), digital
forensics (analysis of electronic data

I Haliti, D., Swales, D., & Robinson, A.
(2023). Analysis of Skeletal Trauma on the Bod-
ies Found in a Mass Grave. International Jour-
nal of Legal Medicine, 137(1), 157-167 https://
doi.org/10.1007/s00414-022-02806-0.

2 Sarnavskyi, O. (2020). Differentiation of
Criminal Liability For War Crimes. Legal
Ukraine, 6, 55—61. https://doi.org/10.37749/2308—
9636-2020-6(210) — 7.

and documents to identify evidence of
planning and execution of war crimes).’
Examples from European practice
demonstrate the importance of using
modern forensic and criminalistics
methods in the investigation of war
crimes. Victim identification, crime
scene analysis, DNA analysis, and other
technologies help ensure justice and bring
perpetrators to justice. This experience
can be useful for other countries,
including Ukraine, in investigating war
crimes and protecting human rights. The
importance of international cooperation
in conducting forensic examinations
and forensic investigations in war
crimes cases cannot be underestimated.
In war crimes with a global dimension,
collaboration between countries in
conducting forensic examinations and
forensic investigations is of particular
importance. Information exchange, joint
operations, research, and the application
of international standards are all essential
for successful investigations and effective
decision-making concerning war crimes.
The issue of wusing digital
technologies to improve the effectiveness
of investigations of modern crimes,
such as cybercrime and war crimes, is
one of those that need to be addressed
immediately. Other names, such as
“computer forensics,” “electronic
forensics,” and “forensics in computer
3 Aybeyan S. & Ilker, A. (2024, December).
The Role of Digital Forensic Analysis in Modern
Investigations. Journal of Emerging Computer

Technologies, 4, 1-5 https://doi.org/10.57020/
ject.1445625
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systems,” also indicate this direction.'
Without the widespread application of
innovative and fundamental knowledge
in the field of digital forensics — a new
branch of forensics that is currently
developing dynamically and forming
the theoretical and methodological
foundations in this area of knowledge —
forensics cannot continue to develop in
the context of the information society,
digitalization, and modern military
realities. Currently, there are three main
ways of developing digital forensics: the
creation of digital forensics as a separate
scientific field, the use of specialized
knowledge when working with digital
evidence, and forensic examinations,
including technical and computer
examinations.

As the practice described in open
sources has shown, digital forensics
methods play a crucial role in identifying,
detecting, and investigating war crimes
in a modern environment of fullscale
aggression. The facts of mass killings and
war crimes committed in the towns of
Kyiv region between 27 February 2022
and 31 March 2022 were established
using digital forensic techniques and data
from available sources. After liberating
Bucha, the Ukrainian Armed Forces
found a significant number of civilian
bodies on the streets. The Russian

' Casino, F., Dasaklis, T. K., Spathoulas,
G. P., Anagnostopoulos, M., Ghosal, A., &
Borocz, I. (2022). Research trends, challenges,
and emerging topics in digital forensics: A re-
view of reviews. IEEE Access, 10, 25464-25493.
https://doi.org/10.1109/ACCESS.2022.3154059

government has been promoting the
narrative that this was an order and
that the dead were disposed of after
the liberation of the town following
the release of video of these bodies.
However, satellite imagery demonstrated
that the bodies appeared during the
Russian occupation. Mass funerals are
an important topic to keep in mind in this
scenario. Most of them are in temporarily
occupied and inaccessible territories,
so digital forensics, i.e. the study and
comparison of satellite images, can be
very helpful in locating the perpetrators.
This was the case with the mass grave
that took place near St Andrew’s Church
in Bucha, which was revealed by Maxar
satellite imagery.?

War crimes are prosecuted by
international tribunals, such as the ICC,
which tries the most serious crimes
that pose a threat to global peace and
security.’ The day that the Statute of the
International Criminal Court entered
into force will go down in history as
a landmark step towards strengthening
the international criminal justice
system, providing better protection
from fear against crimes recognized
by the international community as
the most serious threats to peace and

2 Shevchuk, V., & others. (2023). Criminal-
istic Support of Combating latrogenic Criminal
Offenses: Information System Prospects. Social
and Legal Studios, 6(4), 208-216. https://
doi.org/10.32518/sals4.2023.208.

3 Steinberg, R. H. (2024). Politics and Justice
at the International Criminal Court. Israel Law

Review, 57(2), 308-350. https://doi.org/10.1017/
S0021223724000049.
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security. Given the urgent need for the
international community to act and
restore the appearance of deterrence,
the ICC structure will provide the best
mechanism for a swift and fair response.

The events in the former Yugoslavia,
as well as in other countries around
the world, provoked the international
community to establish a permanent ICC
responsible for convicting individuals
accused of the most serious crimes of
global concern, such as genocide, crimes
against humanity, and war crimes. The
Statute of the International Criminal
Court was adopted in Rome on 17 July
1998 and entered into force on 11 April
2002. The intensive work to establish the
International Criminal Court coincided
with establishing the ad hoc International
Criminal Tribunals for the former
Yugoslavia and Rwanda. The decision
taken by the drafters of the Rome Statute
to include references to these tribunals
in the ICC Statute was a sign of the
influence and interconnected nature of
these events.'

To improve the effectiveness of
forensic examination in the investigation
of war crimes, it is important to expand
and improve the training of forensic
science and forensics specialists focusing
on war crimes investigations. It is also
necessary to develop and implement
standardized procedures for conducting

! Shepitko, M. (2022). Problems of Russian
aggression investigation against Ukraine. The-
ory and Practice of Forensic Science and Crim-

inalistics, 27(2), 32—43. https://doi.org/10.32353/
khrife.2.2022.03

forensic examinations in cases of
war crimes, which will help to unify
methods and increase the objectivity of
the results. In addition, for the effective
use of forensics in the investigation of
war crimes, it is necessary to provide
specialized laboratories and equipment
for collecting and analyzing evidence and
to increase the availability of personnel
with relevant skills and knowledge in
criminalistics.

War crimes are among the most
serious violations of international law.
Effective investigation of such crimes is
critical to establishing justice, bringing
perpetrators to justice, and preventing
future violations. In this context, forensic
science and forensics play a key role in
gathering and analyzing the evidence
necessary for the successful prosecution
of perpetrators.? War crimes were found
to include attacks on civilian targets and
energy infrastructure, intentional deaths,
unjust imprisonment, torture, rape, and
other sexual violence, and the transfer of
minors without authorization. According
to the findings of A. Chehtman?® the most
common definition of a war crime is
a “criminalized” violation of war law,
but this lacks a strong rationale, leading
to varying definitions across statutes.

2 Aleksandrenko, O. (2022). Problematic is-
sues on the use of forensic analysis during in-
vestigation of crimes. Theory and Practice of
Forensic Science and Criminalistics, 27(2),
76—88. https://doi.org/10.32353/khrife.2.2022.06

* Chehtman, A. (2018). Revisionist Just War
Theory and the Concept of War Crimes. Leiden

Journal of International Law, 31(1), 171-194.
https://doi.org/10.1017/S0922156517000498
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This raises questions about whether
past criminalization is necessary for
a crime to be prosecutable and whether
international criminal law is flexible
enough to change over time.

According to current research, the
effective investigation of war crimes is
carried out despite many challenges and
limitations. J. Piccini' noted in a study
of this aspect that the biggest obstacle to
justice is that after the regime change, it is
in the interests of those political, military,
and paramilitary groups involved in these
crimes to cover up and erase traces of the
crimes as much as possible. Documents
and physical evidence are destroyed
in an organized or individual manner.
Bodies and survivors must be recovered;
documents of great importance, such
as explosives disposal, accidents, and
munitions-related illnesses, will always
be destroyed. Some killings result in
legal requests for autopsies due to limited
resources in the countries concerned and
international support for authorities to
investigate and analyze.

According to the findings of
A. Waterman and J. Worrall,? the political
will of the governments of conflicting
countries and warring factions may
sometimes be the main challenge in any

' Piccini, J. (2023). On the Genocide Con-
cept. Thesis Eleven, 174(1), 135—143. https://
doi.org/10.1177/07255136231151500

2 Waterman, A., & Worrall, J. (2020). Spin-
ning multiple plates under fire: The importance
of ordering processes in civil wars. Civil Wars,
22(4), 567-590. https://doi.org/10.1080/1369824
9.2020.1858527

such investigation. Summarizing the
research material, M. de Arcos Tejerizo’
notes that war crimes investigations
pose many political, legal, and technical
challenges. War crime investigations
often require evidence collection and
preservation under physical constraints,
requiring careful reconstruction and
withstanding restrictions to prove
criminal responsibility beyond
a reasonable doubt.

C. Roux et al.* identified the reasons
for the difficulty of applying forensic
science and criminalistics in investigating
war crimes. It notes that practical, legal,
or bureaucratic problems can determine
them. The resulting limitations affect the
ability to identify and protect evidence
and the scientific integrity, context, and
probative value of forensic evidence in
court. In the absence of forensic evidence,
investigators often rely on eyewitness
testimony. However, the conclusions of
K. King and J. Meernik® that eyewitness
testimony has limitations, as it is often
less reliable than other forms of evidence

? Maria De Arcos Tejerizo. (2023). Digital
Evidence and Fair Trial Rights at the Interna-
tional Criminal Court. Leiden Journal of Inter-
national Law, 36(3), 749-769. https://
doi.org/10.1017/S0922156523000031

4 Roux, C., Willis, Sh., & Weyermann, C.
(2021). Shifting Forensic Science Focus From
Means To Purpose: A Path Forward For The
Discipline? Science and Justice, 61(6), 678—686.
https://doi.org/10.1016/j.scijus.2021.08.005

5 King, K., & Meernik, J. (2019). The Burden
of Bearing Witness: The Impact of Testifying
At War Crimes Tribunals. Journal of Conflict
Resolution, 63(2), 348-372. https://
doi.org/10.1177/0022002717736567
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and can easily be subject to bias or
outright deception.

According to the study by
S. 1. Ashbridge et al.,' the use of forensic
science in investigations of war crimes
and political violence carries significant
risks both for the innocent person who
is accused and later found to be falsely
accused and for the forensic expert who
may find himself in the emotionally
and politically charged arena of
forensic examination. J. HroneSova?
highlighted ethical issues in forensics
for war crimes investigation, including
consent, respect for the dead, justice,
privacy, confidentiality, challenges,
new technologies, and community
relationships.

According to D. A. Lewis,’ the
definition of war crimes should not be
based solely on criminological criteria.
Even if not alleged during an armed

' Ashbridge, S. I., Randolph-Quinney, P. S.,
Janaway, R. C., Forbes, Sh.L., & Ivshina, O.
(2022). Environmental Conditions And Bodily
Decomposition: Implications For Long Term
Management Of War Fatalities And The Identi-
fication of The Dead During The Ongoing
Ukrainian Conflict. Forensic Science Interna-
tional: Synergy, 5 100284, https://
doi.org/10.1016/}.fsisyn.2022.100284

2 HroneSovA, J. (2018). Bones and Recogni-
tion: Compensating Families of Missing Persons
in Post-War Bosnia and Herzegovina. Journal
of Peacebuilding and Development, 13(2), 47—
60. https://doi.org/10.1080/15423166.2018.14677
84.

> Dustin A. Lewis. (2023). War Crimes In-
volving Autonomous Weapons: Responsibility,
Liability and Accountability. Journal of Inter-
national Criminal Justice, 21(5), 965-980.
https://doi.org/10.1093/jicj/mqad027

conflict, it is still significant due to its
scale and cruelty. Recognizing such
acts’ systematic and organized nature is
crucial, as they remain unpunished 50
years later. Thus, forensic examination
and criminalistics in the context of
war crimes are an important part
of investigating events related to
hostilities. These sciences help establish
the circumstances of crimes, collect
evidence, and provide expert opinions to
bring perpetrators to justice. Determining
the principles and methods of forensic
science and criminalistics is necessary
to ensure an objective and competent
investigation of war crimes.

4. Conclusion

Criminalistics and forensic science
play a crucial role in war crimes
investigations, providing a scientific
approach to evidence collection and
analysis to ensure justice for victims.
Ukraine can benefit from the experience
of European countries in improving
investigative methods, utilizing modern
technologies, and fostering international
cooperation. Enhancing the effectiveness
of war crimes investigations requires
modernizing equipment, strengthening
the capacity of forensic experts, and
standardizing forensic procedures to
increase the objectivity of findings.
Challenges in war crimes research,
such as limited access to information
and witness protection, demand
a more systematic and internationally
standardized approach. Moving forward,
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research efforts and global cooperation comprehensive and science-based
should focus on developing new protocols approach, war crimes investigations in
for evidence collection and strengthening Ukraine can become more effective in
cross-border collaboration. With amore uncovering the truth and ensuring justice.
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THE ROLE OF THE CONCEPT OF “LEGAL
AWARENESS?” in the Study of Delinquent Behaviour

Abstract. The relevance of this study is determined by the urgent need to eliminate
actors contributing to the distortion of legal awareness and unlawful behaviour. This ar-
ticle aimed to examine the relationship between the concepts of “legal awareness” and
“delinquent behaviour” and to initiate a scholarly discussion on the theoretical founda-
tions of effective approaches to addressing the distortion of legal consciousness and pre-
venting delinquent behaviour. The methodological framework of the study is based on
sociological, phenomenological, and synergetic approaches, as well as formal-logical,
systemic, and structural-functional methods. The study explore how the interaction be-
tween an individual s inherent characteristics and the social environment determines the
level of legal awareness and, consequently, the nature of human activity, including legal
activity. The formation of delinquent behaviour is largely influenced by the combination
of internal factors, such as an individual'’s moral and psychological state and distorted
legal consciousness, and external factors, including motives, causes, and conditions. Le-
gal awareness and an individual s value orientations are examined as factors in fostering
legal activity and legally significant behaviour. These elements constitute a distinct set of
personal attitudes shaped by motives, goals, and needs. The study theorised the role of
conviction in the necessity of complying with existing legislation as a key determinant of
legal behaviour and its relationship with other components of legal culture. It is demon-
strated that legal behaviour depends on and can only develop based on legal knowledge
and a high level of legal awareness. Given this interdependence, delinquent behaviour
prevention is considered concerning such concepts as human and citizen rights and free-
doms, social inequality and injustice, and corruption. The practical significance of the
article lies in its provision of specific, scientifically grounded proposals and recommenda-
tions that can be applied in empirical research on delinquent behaviour prevention.

Keywords: crime; offence; law, legal attitude, distortion; motive.

Introduction crises across Eastern Europe, has
The protracted reformation of the placed significant strain on populations
socio-political system in post-Soviet and democratic institutions. Corruption
states, coupled with socioeconomic remains rampant in post-Soviet countries
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(In Ukraine, the second..., 2024),
accompanied by economic decline,
socio-economic inequality, and human
rights violations (NISS, 2024). The crisis
within the social sphere contributes
to the formation of a conflict-prone
environment (Kizilkaya, 2021). All of
these factors provoke the distortion
of legal awareness and delinquent
behaviour, which undermines national
security and poses a substantial threat.
A perspective exists that delinquent
behaviour may stem from a complex
interplay of factors, including
individual, group, and societal legal
awareness, social contradictions, and
more. However, this assertion requires
further theoretical substantiation and
empirical validation, particularly in light
of the crisis of classical approaches to
understanding the origins of crime. The
claim that preventing the consequences
of offences necessitates the elimination of
their causes and motives sparks debate,
especially regarding the feasibility and
effectiveness of completely eradicating
such factors in contemporary societies.
Within theoretical discussions,
considering these factors in law-making,
law enforcement, and preventive
activities can be understood as
contributing to the optimisation of the
formation of a rule of law state, ensuring
national security, and realising human
rights. To prevent such expectations
from becoming overly idealised, given
the complexity of social processes
and the limitations of existing legal

regulatory tools, a theoretical verification
of the conceptual foundations of these
discussions is necessary. These conceptual
foundations are the concepts of “legal
awareness” and “delinquent behaviour”.
Further research is also needed into the
relationship between the understanding
of prevailing societal attitudes and the
ability to predict offences, as reflected
in the articles of certain scholars, such
as T. Raymen (2016). A systematic
analysis of the factors influencing
crime could potentially yield practical
benefits, although its effectiveness and
comprehensiveness remain debatable.
The driving factors behind deviant,
including delinquent, behaviour have
been analysed by G. DeAngelo et al.
(2017), who substantiated the idea that
in combating such behaviour, policies
aimed at influencing social norms may
be more effective than sanctions. The
relationship between violence, deviance,
and crime was investigated by J. Regalado
et al. (2022), who concluded that crime
and violence create stressful conditions
and induce changes in human behaviour.
Deviant behaviour in the workplace was
analysed by I. Nacinovi¢ Braje et al.
(2020), who identified personality traits
and examined the organisational culture
within institutions and enterprises that
contribute to deviant behaviour. A relevant
example of research into the causes of
criminal behaviour in the context of socio-
environmental and psychological factors
is the study by Z. Bjelajac (2024). The
impact of social factors on the behaviour
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of offenders was also analysed by
T. Yanovska (2023) and R. Abhishek &
J. Balamurugan (2024), who concluded
that to reduce crime, it is necessary
to create conditions that facilitate the
satisfaction of basic human needs
N. K. Tharshini et al. (2021), including
psychopathy, low self-control, and difficult
temperament. Another dimension of the
discussion is presented in the research
of Ya. S. Bohiv (2022), who examined
the role of legal awareness in building
a rule-of-law state.The study concluded
that legal consciousness is an ideological
category that underpins the guarantee and
observance of human and citizen rights
and freedoms, the protection of legitimate
interests, and the unconditional fulfilment
of legal obligations.

The study of this author is a significant
contribution to the development of
theories that assert that positive results
in curbing criminal behaviour can be
achieved through rational social policy.
In the empirical realm, it should be noted
that the level of research on these specific
factors is currently insufficient.

This research aimed to conduct
a general theoretical analysis of legal
awareness as a factor in delinquent
behaviour, as well as the specification of
ways to overcome the distortion of legal
awareness, as one of the ways to prevent
offences. The research objectives were:

— to identify the main approaches
to understanding legal awareness in
the context of the study of delinquent
behaviour;

— to analyse the theoretical and
methodological problems that arise in
studies of legal awareness and its impact
on delinquent behaviour;

— to assess the current state of
research on the problem and identify
prospects for its further development.

The methodological basis of the
article was comprised of hermeneutic
and contextual methods. These methods
were applied to elucidate the essence of
the constructs “legal awareness”, its
components, the essence of “delinquent
behaviour”, its distinction from “deviant
behaviour”, and its connection to other
concepts. The utilisation of the laws of
formal logic, primarily contradiction,
identity, sufficient reason, etc., contributed
to the definiteness, consistency, and
validity of the conclusions. The
systemic method was employed in the
process of analysing the components
of the concept of “legal awareness” in
contemporary scientific research, as
well as the phenomena and processes
that are identified as factors influencing
each component. The phenomena
and processes under investigation are
considered in their interconnection and
interdependence with the surrounding
environment against the backdrop of
which the system functions. The systemic
approach required, in the analysis of
system elements, an emphasis on their
significance for the system as a whole, on
the functions that the elements perform
in the system, and on the connections
and relationships between the elements
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of the concepts. At the same time, the
conceptual framework of this study is
shaped by the principle of the priority
of the whole over the part (Tymoshenko,
2024), aligning with a sociological
approach rooted in the principle of social
determinism.

Defining the scope of the concepts
of “delinquent” and “legal awareness”

The term “delinquent” (from
the Latin delinquens — one who
commits an act) refers to a subject
whose “deviant behaviour, in extreme
manifestations, constitutes criminally
punishable actions” (Shapar, 2007). The
consequences of such behaviour affect
the life of an individual and society,
hinder the sustainable development of
the country, violate existing legislation,
create obstacles to the realisation of
human and civil rights and freedoms,
undermine the authority of the state at
the international level, and pose a threat
to national security.

The concepts of “delinquent” and
“delinquent behaviour” are employed
in general Legal theory, Criminology,
Sociology, Pedagogy, Psychology, Social
pedagogy, and other fields of knowledge.
Initially, the term “delinquent” was used
with meanings such as “a person who
has committed an offence”, “a person
who fails to fulfil a legal or contractual
obligation”, and even “a rebel”. Later,
it began to be used more broadly, also
denoting persons with any unacceptable,
unlawful, or culpable behaviour. This

term is also used as a “neutral” or
“politically correct” alternative to avoid
synonyms with negative connotations
(such as criminal, thief, or fraudster)
if they are perceived as discriminatory
or overly derogatory (Blaha, 2019).
Examples of delinquent behaviour
include administrative offences,
disciplinary infractions, and criminal
offences, which are divided into criminal
misdemeanours and felonies. Delinquent
behaviour differs from deviant
behaviour (from the Latin deviation —
deviation), which encompasses acts that
contradict the rules of conduct that have
developed in a particular community
(customs, traditions, moral norms), and
significantly deviate from generally
accepted standards and norms. That is,
the concept of “deviant behaviour” is
broader (Tymoshenko & Korolchuk,
2023).

Legal awareness is an attribute,
a component of the legal life of society,
and the most important category of legal
culture. Law and legal awareness are
phenomena that are inextricably linked.
Being a correlate of law, legal awareness
acts as a form of awareness as a specific
phenomenon of social reality and an
“equivalent for the legitimacy of law”
(Horék et al., 2021). Legal awareness can
be considered as a system of knowledge
about law and the proper order of legal
regulation. It is also a reflection in
people’s minds of legal phenomena
and ideas about the proper legal order,
a psychological reflection of state-
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legal reality. At the same time, it is also
a consequence of such reflection. It can
be said that “legal awareness is a belief
in the values contained in humans about
the law” (Haitao, 2022). Legal awareness
is also a person’s attitude to existing
law, people’s attitude to the behaviour
of other people, and people’s attitude
to their rights and obligations. Hence
the multi-level nature of the spheres of
its implementation, which include both
legal knowledge and legal assessments,
as well as the specific historical practice
of implementing legal relations. At the
same time, legal awareness is part of the
theoretical triangle “legal awareness —
legal values — legal behaviour” (Nelken,
2017), in which it occupies the place of
intellectual, as well as emotional and
value perception of information about
legal reality.

Considering these semantic
boundaries, within contemporary
legal theory, legal awareness partially
encompasses legal psychology and
legal ideology. Legal psychology is the
collection of feelings, moods, emotions,
experiences, skills, and habits through
which various social groups, as well
as individuals, express their attitudes
towards legal phenomena. This includes,
for example, a sense of justice, attitudes
towards arbitrariness, lawlessness,
crime, corruption, and so on. Legal
psychology, as the lower level of legal
awareness, is formed spontaneously,
under the influence of people’s direct life
experience, the actual practice of legal

relations that arise from the inevitable
encounter with legal phenomena. The
legal knowledge acquired at this level is
disorganised and unsystematic.

Legal ideology, which aligns with
the theoretical level of legal awareness,
constitutes a framework of legal ideas,
viewpoints, and theories that either
justify the necessity of specific legal
norms or demonstrate their illegitimacy
(Martyniuk, 2019). This extends
beyond mere spontaneous knowledge
to encompass a value-driven system that
facilitates a profound comprehension
of legal phenomena, elucidates the
internal mechanisms of legal regulation,
or substantiates alterations conducive
to the practical realisation of particular
value orientations (Adam & Sen, 2021).
At this echelon, a complex of legal
sciences is formulated, and empirically
validated recommendations are devised
for legislative and law enforcement
agencies. As astutely observed by
A. Halpin (2013), any legal theory
purporting to expunge ideological
content from legal practice is merely
a veiled manifestation of an alternative
ideological paradigm. It is imperative to
underscore that the dichotomy between
legal psychology and ideology exists
solely within the realm of abstraction.
Analogous to the intrinsic unity of
emotions and intellect, the structural
constituents of legal awareness,
predicated upon these foundations,
are intrinsically and dialectically
interconnected.
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An individual’s legal awareness
manifests its substantive content
through legal, or legally significant,
behaviour (Savchenko, 2020). The
behavioural, practical components are
predominantly evident in individual
legal awareness, which harmonises the
fulfilment of an individual’s needs in
specific life scenarios with legal norms.
The behavioural components of legal
awareness that influence an individual’s
legal conduct encompass legal attitudes,
personal value orientations, convictions,
goals, and motives.

An attitude is conventionally defined
as the primary, initial response of
a subject to the influence of a situation
necessitating problem formulation and
resolution, reflecting a readiness to act
in the presence of an immediate need
and an objective situation. Attitudes
can be either conscious or unconscious.
Legal attitudes, as a structural element of
legal awareness, are manifested through
active engagement with the law, directly
characterising the cognitive-evaluative
and regulatory-formative mechanisms
of legal awareness. Serving as a crucial
target orientation, they stimulate legal
activity, prompting legal subjects to
engage in legally significant behaviour.

“Legal attitudes are the basis for
legal value orientations” (Shulga,
2022). They possess a complex structure
encompassing emotional, rational, and
behavioural components. However,
a legal attitude can only function as an
effective internal driver if it is grounded

in legal knowledge, positive legal
sentiments, skills, and competencies.
Collectively, these elements ensure
readiness to engage in activities aimed
at realising the law. A legal attitude
can manifest as either a reluctance on
the part of the subject to assert their
lawful rights or a deliberate violation of
existing legal prohibitions. The subject
may acknowledge the illegitimacy of
their actions, the social conditioning
of laws, their objective expediency,
and their alignment with personal
interests, in addition to societal interests.
Nevertheless, an individual’s internal
intuition, akin to their system of moral
values, may not consistently orient
towards socially beneficial conduct.
Value orientations constitute a unique
complex of personal attitudes, formulated
based on an individual’s motives,
goals, and needs (Kyslynska, 2015).
Value orientations are manifested in
conjunction with a worldview, enabling
individuals to formulate a subjective
stance towards their surrounding reality.
It is these personal value orientations
that dictate an individual’s disposition
towards legal reality. In this context,
the law may serve as an instrumental
value for an individual. In other words,
under specific circumstances, it is valued
because it facilitates the realisation of
other personal values, such as material
well-being. The law may also possess
intrinsic value for subjects, as it fosters
the stability of social relations and the
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proper realisation of human and civil
rights and freedoms.

The primary factor influencing the
formation of lawful behaviour is the
conviction in the necessity of adhering
to existing legislation, which is formed
based on legal knowledge and a high level
of legal awareness. Legal convictions are
internally perceived and assimilated legal
views that generate a readiness to act.
“Awareness of the law and following the
rules are two factors that contribute to
law-abiding conduct. The emergence of
legal consciousness stems from people’s
abstract concepts of the equilibrium
between desired order and peace. There
is a strong association between legal
awareness and other values, including
those of a social, political, economic, and
legal nature” (Dong & Zeb, 2022). The
formation of legal knowledge is one of
how the level of education influences the
reduction of crime rates (Hjalmarsson &
Lochner, 2012).

Human legal awareness and legal
behaviour, through a sociological
approach, are linked to the concepts
of “social justice/injustice” (Kearns
& Sarat, 2009). The substantive basis
of social injustice is formed by unjust,
primarily unequal, social relations that
provide advantages to certain individuals
or communities, thereby degrading the
human dignity of other individuals and
communities and violating human rights.
Important determinants of social injustice
include the immorality of subjects’
behaviour, egoism, aggressiveness,

the dehumanisation of power, legal,
political, and economic relations, low
levels of social responsibility, and the
understanding of freedom as a personal
license. In general, the phenomena
of justice and injustice at the level of
individual consciousness and behaviour
are extremely contradictory, a complex
interplay of positive and negative aspects,
vulnerability and human resources. The
foundations for understanding injustice
can be ideological or purely emotionally
motivated, based on the set of values
and orientations characteristic of an
individual, a specific group, or society
as a whole.

External circumstances, such as
poverty and social inequality, also
influence legal awareness and legal
behaviour. According to the World Bank,
the world is currently experiencing the
largest increase in global inequality and
poverty since the Second World War
(Topchii, 2023; Abramova, 2023; Due
to the war..., 2023). Social inequality
and injustice are one of the causes of
delinquent behaviour (Anser et al., 2020).
High levels of poverty and unemployment
tend to increase crime rates in a country
(Stasiuk, 2022; Kostenko, 2023). The
material situation of a legal subject
is important, as is the social and (real
or perceived) marginalisation of the
population, especially those who have
served sentences of imprisonment
(Bedaso et al., 2020). The main role in
the mechanism of unlawful behaviour
belongs to individual legal awareness,

PRTE)2026

365



Yearboak
ok rainianylaw

which is a collection of legal and moral
ideas formed over time with the decisive
participation of a person’s personal
qualities.

Goals and motives are important
components of individual legal
awareness. A goal is what one strives
for; it regulates human activity. Goals are
formed when there is a need and interest.
A goal, as a behavioural component
of legal awareness, is a mental model
of a future outcome. A motive is an
incentive, a reason for any action. In
the sphere of individual legal awareness,
a motive is an internal impulse that
evokes a readiness for activity. Motives
can be positive (e.g., the realisation of
rights) and negative (e.g., the desire to
enrich oneself by committing a crime).
Personality traits, such as a tendency
to solve problems violently, a lack of
empathy for others, and narcissism,
are conditions of unlawful behaviour.
In particular, narcissism, according
to E. Jauk & P. Kanske (2021), is
“associated with both grandiose self-
assuredness and dominance, as well as
vulnerable insecurity and reactivity”.

Legal awareness is of particular
importance for the realisation of rights
and freedoms, as the internalisation of
the necessity to comply with legal norms,
which becomes an internal attitude of
the individual, is a factor that deters
a person from unlawful behaviour and
becomes an important element in crime
prevention (Cheung & Jia, 2024). The
forms of expressing legal awareness can

vary: recognition, respect, compliance
with legal norms, views and beliefs that
aspire to be implemented in legislation,
criticism of existing legislation,
objections to certain provisions, protest
that escalates to rejection and even
resistance (if existing legislation violates
human rights). This latter form falls
under the category of distorted legal
awareness.

Distorted legal awareness refers
to a complex of negative changes in
an individual’s consciousness, views,
beliefs, and ideas regarding the law,
which are conditioned by the surrounding
legal reality (Melnyk, 2019). Under its
influence, the bearers of legal awareness
develop ideological and psychological
stereotypes that express a negative,
biased attitude towards existing law,
which manifests in behaviour. Distorted
legal awareness can be a driving force in
the formation of delinquent behaviour,
which is most dangerous to society
because it contradicts legal norms.
In general, certain factors cause the
behaviour of a legal subject to become
delinquent, namely: external natural
conditions of the environment in which
a person lives and is influenced (these
are influenced by climatic, geographical,
and ecological features); social factors
formed by the community to which
a person belongs (this includes the
influence of education, nationality,
moral atmosphere in society, political
processes in society and the state, etc.);
internal biological characteristics of the
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individual that determine the strength
and nature of a person’s reactions to
any environmental influences (gender,
age characteristics, health status, etc.);
personal psychological characteristics
of a particular individual, such as
impulsiveness, recklessness, etc.

Overcoming distorted
awareness

There are several well-known types
of distorted legal awareness: legal
fetishism (a biased attitude towards the
law and its role in solving the problems
of'the state and society); legal infantilism
(lack of information in the field of law);
legal dilettantism (a careless attitude
towards the law and legal values
without mercenary or criminal intent);
transformation of legal awareness (this
is the maximum change and perversion
of legal awareness, which involves
achieving a criminal goal); legal nihilism
(a conscious disregard for existing
legislation, uncertainty in the ability
of the law to fulfil its main task — the
regulation of social relations) (Mukhin,
2007). A common form of distorted
legal awareness is legal nihilism. This
is a direction of socio-legal thought that
denies the social value of law, cultivates
anegative attitude towards it, especially
intensifying during crisis periods of
social development. The most negative
result of distorted legal awareness,
which manifests itself in concrete
actions, is the commission of a crime.
Therefore, activities to raise the level

legal

of legal awareness, to educate a person
in attitudes of respect for the law and
the law, will be an effective component
of a comprehensive approach to the
prevention of offences.

One of the most crucial directions
in overcoming the distortion of legal
awareness is raising the level of legal
culture within the population, cultivating
an internal need to comply with legal
requirements and fostering socio-legal
activity. The term “legal culture” denotes
“a system of spiritual values created by
the activities of legal subjects, functioning
as a form (method) of implementing
the progressive legal development of
individuals, humanity, and the social
conditions of their lives” (Makarenko,
2019). Essentially, it represents the
qualitative state of legal life within
a society, manifested in the corresponding
level of development of legal reality,
law-making, law implementation,
and law enforcement (Szilagyi,
2023). Simultaneously, it is a value-
normative system oriented towards
legal convictions and perspectives that
facilitate the understanding of the law and
the ability to implement it correctly. An
individual’s legal culture comprises legal
education, legal awareness, a profound
understanding of legal principles, and
confidence in the justice of laws, legal
rights, and duties. A high level of legal
culture contributes to achieving peace,
stabilising the socio-political situation
in a country, and success in combating
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corruption, particularly in ensuring the
punishment of corrupt individuals.
Reducing the level of distorted legal
awareness will also be facilitated by
social and normative education, which
is a comprehensive process that includes,
in addition to legal education, moral,
labour, physical, and aesthetic education,
aimed at forming a harmonious,
comprehensively developed personality
as a key unit of society. It also involves
stimulating the active position of the
individual, developing in them a sense of
positive legal responsibility, which helps
to resist nihilistic attitudes in society and
defend their own civic position. Social
and normative education is not limited
to the legal aspect. It also includes
moral, labour, physical, and aesthetic
education, which together contribute to
the formation of a holistic understanding
of values, norms, and rules of behaviour
in society. Legal education is an integral
part of social and normative education. It
involves the formation of legal culture,
respect for the law, and awareness of their
rights and duties among citizens. Legal
education contributes to the development
of critical thinking, the ability to analyse
legal situations, and make informed
decisions. Moral education is aimed
at forming moral values in a person,
such as kindness, honesty, justice, and
responsibility. Moral values are the
foundation of legal awareness, as they
determine a person’s attitude towards
the law and their willingness to abide by
it. Labour education fosters diligence,

responsibility, and discipline. These
qualities are important for the successful
socialisation of an individual and
their integration into society. Physical
education aims to strengthen a person’s
health and develop their physical abilities.
A healthy person is more active, energetic,
and able to resist negative influences.
Aesthetic education fosters a sense of
beauty and develops creative abilities.
Aesthetic education helps a person see
beauty in the surrounding world and
strive for harmony. An important aspect
of social and normative education is
the stimulation of an individual’s active
position and the development of a sense
of positive legal responsibility. A person
who is aware of their responsibility
for their own actions and is willing
to participate in society is less prone
to delinquent behaviour. Social and
normative education helps a person resist
nihilistic attitudes in society and defend
their own civic position. It contributes to
the formation of an active life position,
a willingness to fight for their rights and
interests, as well as for the interests of
society as a whole.

The specificity of legal awareness
in offenders lies in the absence of
generally accepted moral concepts and
the presence of exclusively negative
attitudes. An offender’s knowledge of
legislation is unsystematic and chaotic,
based on personal experience or the
experience of those in their social circle.
By their behaviour, an offender denies
a specific legal norm or group of norms
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that protect the social relations they
have violated (Shimotsukasa et al.,
2019). In this case, the preventive role
of the law does not achieve its intended
goal. Even if an offender perceives the
existing legal norm under which they
were convicted as “correct” and “just”
in an abstract sense, they still consider
the sentence unjust in their own case. It
is the defects in legal awareness in the
sphere of perceptions about criminal law
that determine an individual’s unlawful
behaviour. Any defect in legal awareness,
regardless of the sphere in which the
offence is committed, is determined by
an individual’s attitude towards the law.
Deviations in the legal awareness of
offenders are most evident when they
choose a particular course of action in
a conflict. Moreover, antisocial groups
have effective mechanisms for rewarding
offenders, which reduces internal tension
and allows them to feel part of something
larger, achieve certain successes, and
self-actualise. Criminal methods of self-
actualisation, actively reinforced by the
antisocial group, become the norm of
behaviour, which is the final stage in the
formation of a criminal personality. The
chosen mode of behaviour demonstrates
a distorted value system, in which legal
principles are far from taking priority.
Legal education contributes to
raising the level of legal awareness
and preventing delinquent behaviour
by reinforcing behavioural models in
people’s minds that need to be followed
and respected (Adamski & Florczak,

2022). Legal education of the population
in a criminological context is a targeted
process organised specifically to achieve
law enforcement goals. At the same time,
it is a system of measures carried out by
the state, citizens, and other organisations
to form a positive legal awareness and
legal culture of the individual and
society as a whole. The goal of legal
education is usually to raise the level
of legal awareness and legal culture of
an individual, public organisation, and
society as a whole. That is, the goal
of legal education integrates personal,
social, state needs, and interests. In
general, legal education of the population
is carried out in the following main
forms: using the capabilities of the mass
media; working with small social groups;
individual work with a citizen and their
microenvironment (family). Methods
of legal education can be: persuasion,
assistance, encouragement, education,
suggestion, and creating situations that
promote education.

Individual legal education measures
are designed not only to eliminate or
correct negative personality traits, to
provide the necessary knowledge to
ensure their own safety and reduce
victimisation, but also to gradually
form qualities that can ensure consistent
adherence to social norms and rules.
Individual legal education is typically
carried out for the following categories
of individuals: persons with increased
victimisation due to their behaviour,
lifestyle, or physical or mental
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characteristics; actual or potential victims
of crime; persons who systematically
consume alcohol; pensioners, minors,
people with disabilities, and certain
other vulnerable categories of the
population; schoolchildren and students;
homeless people; minors detained in
special institutions; persons who have
been brought to administrative or
criminal responsibility, persons who
violate their duties to raise children;
the social microenvironment of the
above categories of persons. To obtain
positive results from the process of legal
education, it is necessary to consider
the relationship between law and legal
awareness. It is also important whether
society or a specific individual treats the
law as a value.

Conclusions

Thus, in contemporary research,
“legal awareness” is a concept understood
as a conscious-volitional and intuitive
(unconscious) environment in which
the law is comprehended, and motives
and impulses for legally significant
behaviour are formed. Legal awareness
is determined by external objective
conditions and internal personal
factors, individual psychophysiological
characteristics, and the socio-cultural
level of an individual. Research
may conflate these levels, leading to
inaccuracies in the interpretation of
results. Value orientations, which reside
within the structure of an individual’s
motivational sphere, play a significant

role in this process, determining their
activity in the legal system. The degree of
actualisation of legal values at the societal
and individual levels is a determining
factor in the dynamics of legal awareness
and legal behaviour. Social inequality
and injustice, as well as corruption, not
only lead to a decline in the quality and
standard of living of the population but
also to an increase in the destructive
and pessimistic potential of public
consciousness, and distortions in value
orientations and legal awareness. This
poses a significant threat to the spread of
delinquent behaviour and crime. Studies
often focus on individual aspects, which
complicates a comprehensive assessment
of the impact of legal awareness on
delinquent behaviour.

Research indicates that legal
behaviour depends on the level and
direction of legal awareness, which acts
as a powerful behavioural regulator.
The presence of distorted legal
awareness is a significant risk factor
for delinquent behaviour. The unity of
natural characteristics and the social
environment determines the level of legal
awareness, and therefore the nature of
human activity, including legal activity.
Legal awareness is not a static formation;
it changes under the influence of social,
economic, and personal factors. Studies
that do not take this dynamic into
account may miss important aspects of
the impact on behaviour. An important
factor influencing the overcoming of
delinquent behaviour is the conviction
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of the need to comply with the law,
which can only be formed based on
legal knowledge and a high level of
legal awareness. An effective system
for preventing delinquent behaviour is
understood as one that should provide
for the creation of conditions for the
realisation of human and civil rights and
freedoms, the formation of an effective,
“Jjust” system of sanctions that stop and
punish violations of existing legislation,
raising the level of legal culture and legal
awareness, and focusing on the legal
education of the population.

In contemporary studies of delinquent
behaviour, a close relationship is
observed between the concepts of “legal
awareness” and “justice”, which shapes
the interpretive frameworks of these
studies. These interpretive frameworks
are defined by analysing legal beliefs,
social norms, and the mechanisms of
socialisation of the individual within the
context of law and order. Legal awareness
is often equated with legal culture, legal
attitudes, or value orientations. This

blurs the boundaries of research and
complicates the comparison of results
from different articles.

New approaches to organising the
prevention of delinquent behaviour
by raising the level of legal awareness
require not only additional theoretical
substantiation but also the development
of new applied and technological
solutions that can be successfully
implemented in law enforcement. Further
research on the problems of delinquent
behaviour should not only improve
the systematisation and structuring of
general theoretical knowledge but also
integrate criminological issues into the
general scientific context, and establish
criminology as a full-fledged object
of study within the methodology of
science.
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