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INTRODUCTION

Nowadays more than a hundred spe-
cialized legal journals and collections
are annually issued in Ukraine, in which
thousands of scientific articles from
various branches of legal science are
published.

In 2008 by the decision of the Pre-
sidium of the Academy the nationwide
scientific periodical — Yearbook of
Ukrainian law was founded, in which
the most important legal articles of aca-
demicians and corresponding Members
of the National Academy of Legal Sci-
ences of Ukraine and also research as-
sociates, who work in research institu-
tions of the National Academy of Legal
Sciences of Ukraine and other leading
research and higher education institu-
tions of Kiev, Kharkiv, Donetsk, Lviv,
Odessa are published.

Yearbook aims to become a kind of
guide in the field of various scientific
information that has already been print-
ed in domestic and foreign journals dur-
ing the previous year. «Yearbook of
Ukrainian law» is a unique legal peri-
odical dedicated to the widest range of
legal science’s problems that should be
concentrated source of modern scien-
tific and legal thought on current issues
in the theory and history of state and law,
constitutional, criminal, civil, economic,
international and other branches of law,
that has no analogues in Ukraine. On the
pages of this journal modern legal con-
cepts and theories of further develop-

ment of Ukraine as a democratic, social,
law-governed state, the most interesting
and current ideas, fundamental and pri-
ority issues of jurisprudence are accu-
mulated.

Selection of articles is carried out by
the branches of the Academy (theory and
history of state and law, state-legal sci-
ences and international law, civil-legal
sciences, environmental, economic and
agricultural law, criminal-legal scien-
ces), which combine leading scientists
and legal scholars from all over Ukraine.

This is the seventh number of Year-
book that from now on will be published
in English. The main purpose of these
changes — enable scientists from other
countries to get acquainted with the
problems relevant to Ukrainian legal sci-
ence both the general theoretical, so in
different branches of law, modern Ukrai-
nian legislation and practice, to provide
opportunities for international scientific
cooperation.

This periodical will be of interest to
a wider audience: academic and teaching
staff, graduate students, adjutants, stu-
dents of higher educational institutions
and to all those who are interested in the
main lines of development of the Ukrai-
nian legal science.

Editor in chief,

President of the National Academy
of Legal Sciences of Ukraine

V. Ya. Tatsii.
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O. Petryshyn, First Vice President of the
National Academy of Legal Sciences of
Ukraine, Head of the Department of Theory
of State and Law of Yaroslav the Wise Na-
tional Law University, Doctor of Laws, Pro-
fessor, Academician of the National Acad-
emy of Legal Sciences of Ukraine

VASYL YAKOVYCH TATSII

On the 13", September, 2015 the
prominent scholar and lawyer, talented
educator, Doctor of Legal Sciences, pro-
fessor, member of the National Academy
of Sciences of Ukraine, President of the
National Academy of Legal Sciences of
Ukraine, Rector of Yaroslav Mudryi Na-
tional Law University, Honoured Work-
er of Science and Engineering of
Ukraine, Ukrainian State Prizes Winner,
State Counsellor of Justice of the I*
Class, Hero of Ukraine Vasyl Yakovych
Tatsii celebrates his 75" anniversary and
50 years of scientific, pedagogical and
public activity.

V. Ya. Tatsii was born in Poltava in
the family of employees. He started his
work career in 1957 as a turner of the
Poltava locomotive depot. After graduat-
ing from the Kharkiv Law Institute he
worked as a district prosecutor’s assis-
tant and a prosecutor of the department
of supervision over criminal proceedings

in the Poltava Regional Prosecutor’s Of-
fice.

Since 1966 Vasyl Yakovych Tatsii’s
life and activity are connected with
Yaroslav Mudryi National Law Univer-
sity (former Kharkiv Law Institute):
a postgraduate researcher, senior lec-
turer, associate professor, deputy dean
of the full-time faculty, Vice-Rector for
Scientific Work, since July, 1987 till
present time — Rector of Yaroslav Mu-
dryi National Law University and si-
multaneously (since 1991) Head of
Department of Criminal Law of the
University.

He defended his Candidate’s thesis
in 1970, and was awarded the title of
Associate Professor in 1973. He defend-
ed his Doctor’s thesis on the topic «Prob-
lems of Responsibility for Economic
Crimes: the Object and the System» in
1984. In 1985 he was awarded the title
of Professor.

10
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V. Ya. Tatsii is an author of over 500
scientific publications, including about
50 monographs, manuals and textbooks
that made an important contribution to
the development of legal science. Areas
of his current scientific activity are
Criminal Law, problems of Theory of
State and Law, Constitutional Law.

Being a talented scientist and a gifted
person, V. Ya. Tatsii explores a wide
range of criminal and legal issues: issue
of an object and a target of a crime, a
subject of a crime, systematization of
crimes; issue of criminal responsibility
for crimes against persons, crimes
against the state, economic crimes,
crimes against the environment, etc.

V. Ya. Tatsii has developed the scien-
tific theory of social relations as an ob-
ject of a crime, making a clear classifica-
tion of objects of crimes is his merit.

The scientist paid special attention to
research of such complex social catego-
ry as interest and its criminal and legal
aspects. V. Ya. Tatsii proved that interest
cannot be a part of the structure of social
relations, and is to some extent indepen-
dent phenomenon. However, he was
against the artificial division and con-
trasting categories of «public relationsy»
and «interest», showing their inseparable
dialectical relationship.

While projecting the general doctrine
of crime object, created and developed
by him, on the system of economic
crimes, V. Ya. Tatsii gave a definition of
a generic object of these crimes, which
has not lost its relevance even after those
significant changes that took place in the
economic system of the country and its
internal structure.

Making criminal law research, draft-
ing proposals for improvement of cur-
rent legislation, V. Ya. Tatsii has always
been guided by the principles of the rule
of law, legality, humanism, democracy.
Scientific heritage of V. Ya. Tatsii has
significant effect on the correct applica-
tion of current legislation in criminal
proceedings, protection of rights and in-
terests of a person as the main value of
our society.

V. Ya. Tatsii’s research activities also
include a number of current trends of
modern jurisprudence. He has published
a lot of scientific papers, dedicated to
methodology of legal science, methodol-
ogy of comparative and legal studies
and, importantly, methodology of law
enforcement.

V. Ya. Tatsii is actively developing a
theory of a law governed state and direc-
tions of its formation in Ukraine, which
was reflected not only in his publica-
tions, but also in the Constitution of
Ukraine, the draft of judicial reform,
legal acts.

One of the areas of V. Ya. Tatsii’s
research activity is problems of consti-
tutional law. The scholar has comprehen-
sively justified proposals concerning
structure of the parliament, principles of
legislative drafting process, legal nature
and hierarchy of legal acts, adopted by
different subjects of executive power
and local self-government bodies, which
materialized in corresponding bills.

V. Ya. Tatsii is a recognized orga-
nizer of higher legal education in
Ukraine. Heading Yaroslav Mudryi Na-
tional Law University since 1987, he has
made a significant contribution to orga-
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nization of its activities, creation of ap-
propriate conditions for educational pro-
cess, work and leisure of students, pro-
fessors, lecturers and staff. Today it is
the leading law higher education institu-
tion in Ukraine, which trains highly
qualified specialists for different areas of
legal practice. The University conducts
significant research work, makes sig-
nificant contribution to the development
of the law governed state in Ukraine, has
a strong scientific and pedagogical po-
tential, modern resource base.

V. Ya. Tatsii has made a significant
contribution to renovation of the entire
system of legal education in Ukraine, to
improvement of its content, scientific
organization and methodology of the
teaching process, expansion of advanced
teaching methods, intensification of in-
tegration of education, research and legal
practice.

He is a talented educator, a brilliant
lecturer. He conducts significant work on
training of the academic staff. Many can-
didates and doctors of legal sciences be-
gan their scientific activity under his
leadership. He headed the Expert Coun-
cil on Legal Sciences of the Ministry of
Education and Science of Ukraine for
many years, was a member of the High-
er Attestation Commission of Ukraine.

Since 1993 V. Ya. Tatsii is the Presi-
dent and Full Member (Academician) of
the National Academy of Legal Sciences
of Ukraine — the highest sectoral self-
governing research institution in Ukraine
in the field of state and law, established
on his initiative and with direct active
participation. The Academy is a legal
research centre, recognized in Ukraine

and abroad. It works on consolidation of
intellectual potential of legal scientists
of Ukraine, organization and conduction
of fundamental and applied research in
the field of state and law, coordination
of research work, promotion of integra-
tion of academic and university science,
generalization of European and interna-
tional experience of legal regulation of
social relations. The Academy makes a
significant contribution to scientific sub-
stantiation of legislative work of the
Verkhovna Rada of Ukraine, state ex-
ecutive bodies and law enforcement bod-
ies. He was elected a Full Member (Ac-
ademician) of the National Academy of
Sciences of Ukraine (Department of His-
tory, Philosophy and Law) in 1997.
Vasyl Yakovych Tatsii is significant-
ly involved in public work. He is a mem-
ber of several presidential and govern-
mental commissions, public organiza-
tions, including the State Prizes
Committee of Ukraine in the Field of
Science and Technology, the Scientific
and Methodological Council of the Gen-
eral Prosecutor’s Office of Ukraine,
Consultative and Expert Council of the
Ministry of Internal Affairs of Ukraine,
the Scientific and Expert Council of Se-
curity Service of Ukraine, the Presidium
of the National Academy of Sciences of
Ukraine, the Interagency Coordination
Council on Fundamental Research, the
Council Bureau of the North-East Sci-
entific Centre of the National Academy
of Sciences of Ukraine and the Ministry
of Education of Ukraine, the Council of
the Union of Lawyers of Ukraine, the
Coordinating Council of the Internation-
al Union of Lawyers, the International
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Association of Legislation, the Interna-
tional Association of Legal Methodolo-
gy, the Board of Directors of the Euro-
pean Public Law Organization, the In-
ternational Criminal Law Association,
the head of PO «Ukrainian Association
of Criminal Lawy, Vice-President of the
Union of Rectors of Higher Education
Institutions of Ukraine and others.

As a member of the Constitutional
Commission, he participated in the draft-
ing of the Constitution of Ukraine of
1996, was the chairman of the working
group of the Cabinet of Ministers on
development of the Criminal Code of
Ukraine of 2001. He headed the govern-
ment delegation of Ukraine at the Dip-
lomatic Conference of Plenipotentiaries
of States under the auspices of the UN
on creation of the International Criminal
Court. He participated in drafting the
Statute of the International Criminal
Court and in the preparation of many
other draft laws.

V. Ya. Tatsii actively participated in
the activities of the Constitutional As-
sembly. The Commission on Law En-
forcement Activity Issues under his lead-
ership conducted a great work: analysed
constitutions of other countries, provid-
ed suggestions on the Concept of
Amending the Constitution of Ukraine,
drafted sections «The Prosecutor’s Of-
fice», «The Constitutional Court of
Ukraine», proposed new sections of the
Constitution of Ukraine — «Bodies of the
Constitution Protection and State Con-
trol» and others.

V. Ya. Tatsii pays special attention to
Kharkiv community, taking an active
part in its life not only as the head of the

powerful educational and scientific in-
stitutions, but also as a member of the
Executive Committee of the Kharkiv
City Council, Kharkiv Regional Com-
mittee on Economic Reforms of Kharkiv
Regional State Administration, the First
Deputy Head of the Coordination Coun-
cil on Development and Implementation
of the «Technopolis «Pyatykhatky» proj-
ect, a member of Kharkiv Regional
Council, Kharkiv Scientific Coordina-
tion Council and others. Reasonable
views, professional legal thinking, abil-
ity to convincingly defend his position,
responsiveness and kindness of Vasyl
Yakovych always help the city and re-
gional authorities to solve complex ques-
tions of Kharkiv and its inhabitants’ life,
he is the example of selfless work for the
benefit of his native city.

Due to activities of Yaroslav Mudryi
National Law University and the Na-
tional Academy of Legal Sciences of
Ukraine, Kharkiv acquired the status of
the leading legal centre of Ukraine.
V. Ya. Tatsii’s efforts help to rebuild the
city centre. On his initiative the Palace
of Students of Yaroslav Mudryi Nation-
al Law University was built in Kharkiv
— an architectural «miracle», equipped
with the latest technology. Group of ar-
chitects and builders led by Vasyl Ya-
kovych, who created this complex, was
awarded the State Prize of Ukraine in
Architecture. The Palace of Students has
become the traditional venue for local
and regional business events, celebra-
tions and concerts in Kharkiv and all
Slobozhanshchyna. Work on construc-
tion of a new building of scientific li-
brary of the university is in progress — a
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10-storey building with a total area of
over 16,000 square meters. The complex
will be a resource centre that accumu-
lates books and electronic publications
on law, published in Ukraine and abroad.

Vasyl Yakovych also pays significant
attention to his home town — Poltava.
Poltava Law Faculty (now — Poltava
Law Institute of Yaroslav Mudryi Na-
tional Law University) was created in
2002 in order to provide Poltava and
adjacent regions with legal staff. The
Institute has a modern resource base,
consisting of educational buildings, li-
brary, sport complex with swimming
pool, canteen, students’ hotel, etc. The
teaching complex of Poltava Law Insti-
tute is a unique structure, which is con-
sidered one of the five best buildings of
the Eastern region.

Vasyl Yakovych Tatsii takes care of
current problems of childhood, orphan-
age, social vulnerability, family prob-
lems. Movement of philanthropic sup-
port of children’s education institutions
for orphans started in Kharkiv with his
active participation. He initiated the es-
tablishment of Kharkiv regional higher
humanitarian college for orphans and
children from disadvantaged and social-
ly vulnerable families in 1997.

V. Ya. Tatsii is the editor-in-chief of
the collection of scientific articles «Bul-
letin of the National Academy of Legal
Sciences of Ukraine», the managing
editor of the collection of scientific ar-
ticles «Problems of Legality», the
Chairman of the Scientific Council of
the journal «Law of Ukrainey, the edi-
tor-in-chief of the electronic edition
«Bulletin of the Association of Criminal

Law of Ukrainey», the Chairman of the
Editorial Board of the newspaper «Vi-
vat Lex», a member of editorial boards
and scientific councils of a number of
editions.

V. Ya. Tatsii is an Honorary Doctor
of T. G. Shevchenko Kiev National Uni-
versity, Kharkiv National University of
Internal Affairs, 1. I. Mechnikov Odessa
National University, Emeritus Professor
of Yaroslav Mudryi National Law Uni-
versity, Honorary Academician of Os-
trog Academic Fellowship, Honorary
Academician of the Community of Aca-
demicians of Petro Vasylenko Kharkiv
National Technical University of Agri-
culture, Emeritus Professor of Alfred
Nobel Dnipropetrovsk University and
others.

For significant merits to the science
and the state V. Ya. Tatsii is awarded the
title of the Hero of Ukraine with award-
ing the Order of the State, and has re-
ceived many state awards: the Order of
Prince Yaroslav Mudryi of the 5%, 4™ and
31 ranks, the Order «For Merits» of the
2" and 1* ranks, the Honorary Diploma
of the Verkhovna Rada of Ukraine and
the Cabinet of Ministers of Ukraine, Or-
der of the Badge of Honour, two medals.
He is the Honoured Worker of Science
and Engineering of Ukraine, Ukrainian
State Prize Winner in Architecture,
Ukrainian State Prize Winner in Science
and Engineering, winner of V. Verna-
dsky Prize, Yaroslav Mudryi Prize, the
«Themis-99» Prize. He has a number of
institutional, public, church and govern-
mental awards of other states. He is a
State Counsellor of Justice of the 1%
Class.
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THEORY AND HISTORY

OF STATE

UDC 340.15:94(477)

AND LAW

V. Honcharenko, Doctor of Law, Professor,
Head of the Department of History of State
and Law of Ukraine and foreign countries of
Yaroslav the Wise National Law University

Procedure for the formation
of the all-ukrainian congress
of soviets in nep period (1921-1929)

Introduction. Statement of the prob-
lem. There are many supporters of the
reorganization of the Parliament of
Ukraine toward bicameralism among
modern domestic researchers of its orga-
nization and activities. At the same time
they offer a wide variety of options for
the formation of the upper house of par-
liament. Search for the optimal model of
the way of formation of such a Chamber
requires not only refer to the current
practice of electing the members of the
upper chamber in a number of foreign
countries, but also to the experience of
modern Ukrainian constitutionalism at
different stages of its history. A quite
useful and original was the experience
of formation of the supreme legislative
body in Ukraine in the period of New
Economic Policy (1921 — 1929), when
All-Ukrainian Congress of Soviets of
Workers’, Peasants’ and Red Army Dep-
uties was such a kind of the authority.

Status of the study. Certain issues

about the republican congress of Soviets’
formation during the NEP were observed
in the works of modern scientists:
B. Borev, S. Brodovich, A. Butsenko,
G. Gurvich, A. Malitsky, E. Engel. In the
later Soviet period, some aspects of the
procedure for forming the All-Ukrainian
Congress of Soviets were studied by
B. Babii, A. Taranova, D. Yakovenko.
However these researchers were not in
the depth of scientific analysis of this
problem presented. Moreover, current
Ukrainian historians don’t pay enough
attention to the study of the organization
and activities of the supreme bodies of
USSR’s state power during the period of
the New Economic Policy.

Relevance of the research topic. It
consists primarily in the fact that knowl-
edge of a wide variety of models of the
formation of the higher representative
bodies at different stages of their history
helps to find the ways of creation an ef-
ficient design of the parliament in mod-
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ern Ukraine. In the Ukrainian historical
and legal science there is still a signifi-
cant gap in the objective knowledge of
the organization and activities of the
representative bodies in the UkrSSR that
also actualizes the research topic.

The purpose of the article. The pur-
pose of this paper is to highlight the for-
mation’s mechanism of the supreme
body of the Ukrainian SSR under the
New Economic Policy, which provided
a sufficiently rapid and effective renova-
tion and stable development of the na-
tional economy in the analyzed period.
The novelty of the publication lies in a
comprehensive approach to the consid-
eration of these issues and in use of com-
parative legal method for presentation of
the materials.

Basic material. At the beginning of
the New Economic Policy the highest
legal status of the All-Ukrainian Con-
gress of Soviets was determined by the
Constitution of the USSR of 1919. Thus,
the article 10 of the Constitution states:
«Congress of Soviets is the supreme
governing body of the Ukrainian Soviet
Socialist Republic». The Constitution of
the All-Ukrainian Congress of Soviets as
amended in 1925 assigned the status of
«supreme authority of the USSR». The
Constitution of the Ukrainian SSR 1929
fixed that «the supreme authority of the
Ukrainian Soviet Socialist Republic is
the All-Ukrainian Congress of Soviets of
Workers’, Peasants’ and Soldiers’
Deputies»'. On behalf of a public author-
ity it meant, that it was a kind of repub-

! IcTopist KOHCTHTYUIHHOTO 3aKOHOIABCTBA
VYxpainan : 36. nok. / Ynopsiza. B. 1. Toruapenko.
— X.: IIpaBo, 2007. — C. 89.

lican forum of the Soviets, the system,
which was also regulated by the Consti-
tution of the USSR of 1919 and 1929.
Thus, the article 18 of the Constitution
of the USSR 1919 provides: «18. The
Soviet authorities in the field are: a) the
Soviets of Workers’, Peasants’ and Sol-
diers’ Deputies (urban and rural), as well
as elected executive committees (the
Board), and b) Congress of Soviets (pro-
vincial, district and county), as well as
elected executive committee (ExCom)»?.
The Constitution of the Ukrainian SSR
in 1929 defined also the system of local
government in the country, taking into
consideration the administrative-territo-
rial reform undertaken in the mid-1920s
in the USSR. According to Article 49 of
the Constitution of the USSR 1929 the
Soviet authorities in the field are: a) the
Soviets of Workers’, Peasants’ and Sol-
diers’ Deputies; b) Congress of Soviets —
district and county and their elected ex-
ecutive committees (ExCom). The Sovi-
ets were divided into urban, village and
settlement territorial entities®.

Regular re-election campaigns for
grassroots Soviets (urban, village and
settlement), provided by the legislation
of the republic in the USSR in 1920,
having passed a stage of convening and
work of Congresses’ Soviets of the cor-
responding administrative and territorial
units, finished with regular convocation

2 Cpe3abl CoBeToB B OoKyMeHTax. COOpHHUK
JOKyMeHTOB. 1917-1922 rr. Tom 2. — M.: Tocy-
JTapCTBEHHOE MU3/aTEIbCTBO I0OPHINIECKON JIN-
Tepatypsl, 1960. — C. 56.

? IcTopist KOHCTHTYLIITHOTO 3aKOHOJABCTBA
VYxpainn : 30. nox. / Ymopsn. B. 1. ['onuapenko
.— X.: IIparo, 2007. — C. 95.

16

Yearbook of ukrainiamn law



Vo

HforAthe) offthePAIZWkrainian
off Soviels fin (192151929)

of All-Ukrainian Congress of Soviets of
Workers, Peasants and Soldiers Depu-
ties. During the period of NEP seven
Ukrainian Congresses’ Soviets were
held. In 1921 V and VI All-Ukrainian
Congress of Soviets, in 1922 — VII All-
Ukrainian Congress of Soviets, in 1924 —
VIII All-Ukrainian Congress of Soviets,
in 1925 — XI All-Ukrainian Congress of
Soviets, in 1927 — X All-Ukrainian Con-
gress of Soviets and, finally, in 1929 — X1
All-Ukrainian Congress of Soviets took
place.

Each of the All-Ukrainian Congress-
es’ Soviets was formed on the basis of
multistage elections. Elections to the re-
publican congress of Soviets in literature
sometimes also defined as «multi-step»'.
This method of forming the All-Ukrai-
nian Congress of Soviets prescribed in
All-Ukrainian Central Executive Com-
mittee’s resolution on May 26, 1920 «On
All-Ukrainian Congress of Soviets of
Workers’, Peasants’ and Soldiers’ Depu-
ties». The resolution stated that «if the
All-Ukrainian Congress of Soviets im-
mediately precedes the provincial con-
gress, delegates from the provinces are
sent directly to the Provincial Congress
of Soviets, if provincial congress of So-
viets doesn’t preceded by the All-Ukrai-
nian Congress of Soviets, delegates may
be sent directly to the county congress
of Soviets. Elections directly from the

! Briciiue opranbl rocy1apCTBEHHOM BIACTH
U OpTaHbl IeHTpajpHoro ynpasnenus PCOCP
(1917 — 1967 rr.) CnpaBounuk . — M.: LlenTp.
roc. apxuB PCOCP, 1971. — C. 35; Ceipono-
eB H. A. Kpynuslit mar Ha myTn peopMsl 11o-
nutndeckoit cucteMbl / H. A. Ceiponoes // 13-
BecTHs By30B. [IpaBoBenenue . — 1989 . — Ne2

members of the Red Army are held in
cases where one part of the institutions
can’t take part in provincial, district con-
ventions and City Hall’s elections»?. En-
shrined in the VUTSIK’s resolution from
May 26, 1920 the principle of the forma-
tion of the All-Ukrainian Congress of
Soviets delegates, which were primarily
elected by Congresses of Soviets of the
largest administrative-territorial unit of
the Republic (in this case, the Provincial
Congress of Soviets), was consistently
adhered to in legislation and in future.
Since the X All-Ukrainian Congress of
Soviets the delegates at the Republican
Congress of Soviets were elected not by
provincial, but by other Congress of So-
viets. Thus, carrying out the changes in
the administrative-territorial division of
the Republic on the basis of IX All-
Ukrainian Congress of Soviets Resolu-
tion «On the transition to the three-stage
management system in Ukraine» led to
the elimination of provinces. They were
replaced by districts. The right to elect
delegates of the Republican Congress of
Soviets was given by the district Con-
gresses of Soviets®. After the formation
of the Moldavian Autonomous Soviet
Socialist Republic (MASSR) in 1924 as
a part of the USSR’s right to elect dele-
gates of the All-Ukrainian Congress of
Soviets obtained All-Moldavian Con-
gress of Workers’, Peasants’ and Sol-
diers’ Deputies.

Thus, the legislation specified that
the delegates to the All-Ukrainian Con-
gress of Soviets were elected by the most
fully-fledged local authorities — the Con-

2CY YCCP .- 1920 . — Ne44 . — Cr. 2009.
SCY YCCP .- 1925 . —Ned44 . —Cr. 295.
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gress of Soviets (at the beginning of the
NEP - provincial, and since the mid-
1920s — district and the All-Moldavian).
Nevertheless, this did not mean that the
All-Ukrainian Congress of Soviets was,
so to speak, cut off from other subordi-
nate local authorities. After local con-
gresses of Soviets at all levels, including
those, that directly elected delegates to
the Republican Congress of Soviets, pri-
mary elections to local Soviets were
held. This situation can be well illus-
trated by the following example. Thus,
in accordance with Article 2 of the «Reg-
ulations on the District Congress of So-
viets and district executive committees»
from July 1, 1925, a District Congress of
Soviets, which was competent to elect
delegates to the All-Ukrainian Congress
of Soviets constituted «of representa-
tives elected municipal and village coun-
cils and regional congress of Soviets, as
well as factories and plants located out-
side the city and factory settlements»'.
According with Article 2 of the «Regula-
tions on the Regional Congress of Sovi-
ets and district executive committee» of
28 October, 1925, a Regional Congress
of Soviets was formed of delegates,
«elected by village, settlement and city
councils in the Area»?. Thus, the District
Congress of Soviets formed of represen-
tatives of all Soviets existed on the ter-
ritory of the district. From them the del-
egates from this Congress were elected
to the Republican Congress of the Sovi-
ets. Eventually, the delegates of the All-
Ukrainian Congress of Soviets were
representatives of local councils — local

' CY YCCP .- 1925 . — Ne44 . — Cr. 295.
2 CYVCCP .- 1925 .— Ne84 . —Cr. 488.

authorities directly elected by the citi-
zens. It should be noted that the vast
majority of delegates to the local con-
gresses of Soviets were elected from
among the deputies of local councils —
urban, rural, village.

The elections of local Congresses
and the convening of Congresses of the
Soviets until the Republican Congress of
Soviets were successive stages of forma-
tion of a single public authority in the
period under review. This unified system
functioned on the territory of the Soviets
of the USSR crowned by the All-Ukrai-
nian Congress of Soviets originated in
local councils. There are interesting
opinions expressed by P. Stuchka on the
unity government with the Congressio-
nal version of their construction. He, in
particular, wrote that the features of the
Soviet system lie in the fact that «in this
system the power of the particle are
closely linked and soldered together
from top to bottom. Our Constitution
puts forward the principle of close and
continuing contact with the center with-
out stagnation of the state’s circulation
«of the organism»’. As rightly pointed
out in the literature, «not lower bodies
are the result of the differentiation of the
supreme bodies of state power, but the
supreme bodies are the result of an inte-
grated combination of lower public au-
thorities. Lower bodies — the Council — is
a primary body, supreme bodies are sec-
ondary, but not vice versa... Principled
position that the supreme bodies are the
result of the integrated organizational

3 Cryuka I1. Y. YyeHue o0 COBETCKOM rocy-
napctBe u ero kouctTutynuu / I1. M. Ctyuka
.—M.-JL, 1931. - C. 150.
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unification of the lower bodies — the So-
viets — is also emphasized by the struc-
ture and the name of the main body of
each higher administrative unit — the
Congress of Soviets»'.

Multistage procedure of the forma-
tion of All-Ukrainian Congress of Sovi-
ets included a number of rational prin-
ciples. It provided in the supreme body
of the Ukrainian SSR such participants,
who were well-informed about the situ-
ation in those regions of the country,
from where they arrived in the capital of
Ukraine — Kharkov at the All-Ukrainian
Congress of Soviets as its delegates. Af-
ter the All-Ukrainian Congress of Sovi-
ets of the delegates the majority of dep-
uties was from the local Soviets, so that
they were well versed in the affairs of
these basic grassroots authorities, work-
ing in the midst of the masses, and there-
fore knew the mood of the voters. In
addition, the delegates of the provincial
(and then the county and All-Moldavian)
Congresses of the Soviets received dur-
ing the plenary session of the Congress
comprehensive information about the
status and prospects of the state, eco-
nomic, social and cultural development
of the territory of such a large adminis-
trative unit, as the province (District),
from which they were delegated to the
Republican Congress of Soviets. Verba-
tim records of local congresses of the
Soviets, legal acts adopted by their, as
well as other very important for dele-
gates information materials were also

! Konecuukos A. B3auMHbIe OTHOILIEHU S
MEXJAY BBICIIMMHU U HU3IMHUMH OpTaHAMU
PCOCP / A. Konecuuxkos / Banacts CoBeToB
.—1923 . — Ne4 . - C. 26.

published. At the same time, the order of
formation of the All-Ukrainian Congress
of Soviets prevented the decrease of the
knowledge level of its delegates. The
matter is that the end of work of local
congresses of Soviets that had the right
to elect and to be elected by the delegates
to the Republican Congress of Soviets,
held in conjunction with the beginning
of working time of the All-Ukrainian
Congress of the Soviets. The Presidium
of the All-Ukrainian Central Election
Commission followed this. Thus, having
considered the issue of «Convocation of
the VII All-Ukrainian Congress of Sovi-
ets and the beginning of the election
campaigny, 23 August, 1922, the Pre-
sidium of VUTsIK determined the time
of the convening of the Congress (10
December, 1922) and also stated: «end
of the county congresses of Soviets to
time directly to the convening provincial
congresses, and the latter to coincide
with the convening of the 7th All-Ukrai-
nian Congress of Soviets»?. Having re-
viewed the November 17, 1923 issue of
convening VIII All-Ukrainian Congress
of Soviets and going to convene it in the
period from § to 10 January 1924 Small
Presidium of VUTsIK agreed: «offer
provincial executive committees time
Provincial Congress of Soviets to the
convening of All-Ukrainian Congress of
Soviets, in advance having reported
about the date of their convocationy.
Having considered at its meeting on Feb-
ruary 27, 1929 issue of the preparation
of XI All-Ukrainian Congress of Soviets,

2 TocynapcTBeHHBIH apxuB XapbKOBCKOU
obmactu . — ®@. P-203 . - Om. 1 . - 1. 777 . —
JI. 63.
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the Presidium of VUTsIK agreed with
the need «to coincide with the convening
of the District Executive Committees to
propose district congresses of Soviets to
the convening of the XI All-Ukrainian
Congress of Sovietsy.!

Thus, the delegates of the All-Ukrai-
nian Congress of Soviets, well-informed
on the progress of state, economic and
socio-cultural development in its terri-
tory, having finished involvement of lo-
cal congresses of Soviets immediately
went to the Republican Congress of So-
viets, bringing back the business spirit
and the activity that reigned at meetings
of local congresses of Soviets. As noted,
for example, a review of the previous IX
Ukrainian Congress of Soviets of the
provincial congresses of Soviets, «ac-
cording to each report at congresses of
persons interested to act was so much
that if pledged all the word, it should
drag out congresses for some weeksy.?
That is, the delegates could construc-
tively, thoroughly discuss the issues for
consideration by the All-Ukrainian Con-
gress of Soviets, competently adopt legal
acts of the highest authority of the repub-
lic.

This was largely facilitated by the
fact that the agenda of the All-Ukrainian
Congress of Soviets, as a rule, were such
questions that have been previously con-
sidered at the provincial (then district)
Congress of Soviets, although at a local
level. We illustrate this with the example

! IleHTpaJIbHBIH TOCYIaPCTBEHHBIN apXUB
BBICIIIMX OPTAHOB BJIACTH U YIPABICHUS YKpa-
uHpl, — ®. 1. —Om. 5. — 1. 36. — JI. 33 oGoporT.

2 PansHcbKa Ykpaina . — 1925. — Ne3. — C.
46.

of X All-Ukrainian Congress of Soviets,
held 6 — 13 April, 1927. In the agenda of
this congress there were such questions:
1. The Report of the Government of
Ukraine. 2. Report on the state of the
industry and its development prospects.
3. Status of Agriculture and objectives
for its development: a) land manage-
ment; b) agricultural cooperation; a) ag-
ricultural credit. 4. Report on the Red
Army. 5. Organization of trade and co-
operation. 6. Information on changes in
individual items of the Constitution of
Ukraine. 7. Report on the work of the
Soviets. 8. Elections.? The agenda of
District Congress of Soviets, held on the
eve of the X-Ukrainian Congress of So-
viets, was the question, which in many
respects was similar to the issues of the
agenda of the Republican Congress of
Soviets. Thus, the District XI Congress
of Soviets of [zum Region (26-31 March
1927) had the following agenda: 1. Re-
port of the Government of Ukraine.
2. Report of the District Executive Com-
mittee on its work. 3. Status of indus-
trial districts and the prospects for its
development; municipal and road devel-
opment. 4. Status of Agriculture: a) land
management; b) agricultural cooperation
and collectivization; a) loans and the
value of its reorganization in agriculture.
5. Construction of the Red Army. 6. Sta-
tus of trade cooperation and the imple-
mentation of the directive on the reduc-
tion of retail prices. 7. Adoption of the

3 X Bceeykpaincbkuii 3’31 Pajg pobiTHHYNX,
CEJISTHCHKHMX Ta YePBOHOAPMIMCHKUX AEIyTa-
TiB.6 — 13 xBiTHs 1927 p. CTeHOrpadiuHmii 3BIT
Ta mocTaHoBH. — XapkiB : Opriactp BYIIBK,
1927.—-C. 7.
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lay judges. 8. Elections of: a) the District
Executive Committee members and can-
didates; b) delegates to the All-Ukraini-
an Congress of Soviets; c) delegates to
the All-Union Congress of Soviets.!
Opened on March 27, 1927 the District
X Congress of Soviets Kiev district was
approved the following agenda: 1. Re-
port of the Government of Ukraine.
2. Report of the District Executive Com-
mittee and approval of the district bud-
get. 3. Report on the state of agriculture,
the problem on its development and land
management. 4. Report on Education.
5. Report on the Trade and Cooperation.
6. Elections.? Similar questions were on
the agenda and other district Congress
of Soviets.* This suggests that the con-
sideration of identical questions on the
level of local congresses of Soviets and
the All-Ukrainian Congress of Soviets is
one of the many compelling confirma-
tions of the existence of the integrity and
unity of the Republic of Soviets as the
representative bodies of power and that
is especially important to emphasize
build from the bottom up.

In the literature, attention was drawn
to the close relationship with the regions
and center at Congressional model of
power organization. Thus, according to
G. Gurvitch, inextricably linked with the
local Councils central Congresses of So-
viets was that «Congress delegates leave

' TocynapcTBeHHbBIN apXuB XapbKOBCKOM
oomactu.—®.P—-1639.—-On. 1. /. 148 . - JL.
12-12 oGopor.

> TocynapctBeHHbIH apxuB Kuesckoit o0a-
ctu. —@. P-112 .- Om. 1 . — /1. 3363 . - JI 11.

3 Tlonepe/Hi MiICyMKH OKPYXHUX 3’13/1iB
Pan // Pansaceka Ykpaina . — 1927 . — Ne3—4. —
C. 85.

the Soviets, remain to be deputies of the
Council during a brief session of Con-
gress and come back to the Soviets after
Congress occupation. The Congress is
concise, focused energy of the same
Soviets».* In another work G. Gurvich,
referring to the same problem, noted that
local Soviets report to the Congress of
Soviets their rights and authority, and not
vice versa. «This — the researchers
note, — achieved the most correct archi-
tecture of power: not from the top down
and the bottom up. But thus given and
highly valuable content inside of power:
essentially, here and get it direct rule,
people’s rule, where people either for a
moment no one assigns his power, and
actually implementing it continuously».
Reduced G. Gurvich’s point of view
shared by A. Malitsky, who noted that
«the principle of the Soviet state system,
the Soviet state apparatus from below
and not from above — is one of the basic
principles of the Soviet state law.» In this
connection it should be noted that the
procedure for the formation of multi-
stage-Ukrainian Congress of Soviets was
not the exclusive invention of Soviet
power. Indirect elections to the supreme
representative body were provided by a
number of constitutions of foreign coun-
tries in which acted bicameral parlia-
ments. For example, according to the
Constitution of Belgium 1831, the Sen-
ate as the upper house of parliament, was
formed on the basis of election. Half of
the members of the Senate were elected
directly by the population, and half of

4 Typsuu I. C. O Coroze CCP : O61ue ocHo-
BEI coBeTckoi koHcTuTynwu / I. C. I'ypBuy . —
M.: Baacts Cosetos, 1931. — C. 14.
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the Senate elected by the provincial
councils.! According to Article 46 of the
Constitution of Argentina 1860 Argen-
tina’s upper house of Congress — the
Senate, had a composition, which con-
sists of two Senators from each province,
elected by the legislatures of the prov-
inces, and the two senators from the
capital®>. Speaking about the positive
qualities of the multistage procedure of
formation of the highest representative
body of the country, should pay attention
to the judgment, which was expressed at
the expense of Leon Duguit. In his opin-
ion «no doubt, indirect voting provides
the best selection, weakens the bitterness
of the election struggle, protects against
reckless lifestyle. Therefore, in countries

' CoBpemeHHbIe KOHCTUTYLIHH, COOPHHK
JEHCTBYIONINX KOHCTUTYIIMOHHBIX aKTOB : B 2 T.
T. 1. KoucTuTynnoHHbIe MOHAPXUHU / TIEP.
10 pell. ¥ co BeTyIl. ouepkamu B. M. I'eccena
u b. D. Honbnie . — CI16.: U3a-¢ ropui. KHUK.
ckaaga «IIpaso», 1905 . — C. 125.

2 CoBpeMeHHBbIC KOHCTUTYI[MH, COOPHHUK
JIEUCTBYIOIMX KOHCTUTYIIMOHHBIX aKTOB : B 2 T.
T. 2. ®enepanuu n pecnyOonuku / mep. mox
pen. u co BeryIm. ouepkamu B. M. I'eccena u
Bb. O. Honpne . — CII0.: M3n-e ropua. KHIXK.
ckiana «IIpasoy, 1907. — C. 100.

where education is not widely where
political education is also poorly devel-
oped, it is prudent to establish a two-
level voting».®> Domestic and foreign
practice of constitutionalism allows you
to design different models of the order
of the upper chamber formation of the
Parliament of Ukraine in the case of its
introduction in the country. Members of
this chamber can be, for example, to vote
on the regional congress in an amount
established by the Constitution of
Ukraine. This will facilitate the integra-
tion of the interests of the country’s re-
gions in the multi-faceted practice of
state building.

Published: Legea si viata. — 2014. —
Nell/1. — P. 39-43.

> Jroru Jleon. KOHCTUTYILIHOHHOE MPaBO.
O6mas teopus rocynapctsa / Jleon droru. —
M. : Tunorpadus T-sa U. /1. Crituna, 1908. —
C. 506 - 507.
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Civic education:
the moral and legal components

Nowadays, unfortunately, even a sig-
nificant improvement of the economic
situation in the country will not be able
to put quickly in order the civil respon-
sibility, the basis of which is a proper
citizenship. However, in our view, the
basis for overcoming these negative phe-
nomena should be not only economic or
social factors, but also its own citizen-
ship, own ability to fight back negative
manifestations of our lives. So, in other
words, persevering, painstaking active
citizenship in all spheres of society. In
many ways, this «ability» for personal
decisive action (the action’s name, and
not only complaints) depends on civil
education.

This is the problem of personality
formation that is able to think indepen-
dently, make decisions, publicly express
own opinions, to recognize and take re-
sponsibility for the consequences of pub-
lic, including political, activity. There-
fore, speaking today about the proper
political and legal activity of the person,
we should start from the beginning —

from a proper civic education (as a pro-
cess) and an appropriate civic education
(as a result).

After all, only a person educated in
the ideals of democracy, the best model
for the development of civil society, hu-
manity, decency, high service to human-
ity and devotion to civil position — can
become a worthy member of the Ukrai-
nian society.

Today, society needs a revival of re-
spect for the law, the principle of the rule
of law, strengthening the credibility of
public opinion formation and develop-
ment of citizenship.

Given a specific format, [ would like
to dwell on the consideration at a scien-
tific category«civil education», more
precisely, its moral and legal compo-
nents of saturation. Civil education is
composed of many different factors: eth-
ics, aesthetics, religion etc. Nevertheless,
moral and legal aspects are now lies at
the basis of our attention as a foundation
in the formation and development of
civil education.
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Morale is an important social institu-
tion. It is a set of principles, views, esti-
mates, beliefs which are formed and
developed historically, and based on
these standards of conduct, define and
regulate the relationship of people to
each other, to society, state, family, col-
lective, surrounding reality. Important
immorality — an idea of good and evil'.

One of the main problems facing the
modern Ukrainian society is a significant
moral and ethical inertia caused by the
imposition of value priorities decades of
totalitarian society. One of the main
challenges of today’s human science and
education in the country is to overcome
this negative tendency.

At first glance, it seemed that the
spiritual, moral, national surge, which
was observed at the beginning of Ukrai-
nian independence, should contribute to
the development of a new civil morality,
which would be based on the principles
of self-esteem and national dignity. At
the beginning of Ukrainian indepen-
dence was not unfounded hope that un-
der the direct influence of germs of civ-
il society will be held waking activity
and enterprising people — this has not
happened for a number of objective and
subjective reasons and factors that are
well known to all. In many ways, this
process is due to the lack of people
formed the ideal of civil behavior.

State rapidly absorbed from the So-
viet model principles of nomenclature
administration and stat corporate moral-
ity, while society had no moral and spir-

' Moralnosc prawa B kH. Zeksykon wspo-
legesnej teorii i filologii prawa. 100 podsta-
wowych pojec. Warscawa 2007. P. 195-196.

itual traditions of building democratic,
equal relationship with the state. Revo-
lutionary fervor quickly passes, and
daily citizenship can only be based on a
sound moral and value-conscious man-
ner’. And it is quite significant in our
time.

However, civil society does not ap-
pear out of nowhere. It is preceded by
the formation of social and national de-
velopment and perfection of both— soci-
ety and the state in certain area dimen-
sions depends on the degree of perfec-
tion of civil society, it more or less,
unfortunately, less maturity and develop-
ment.

About the moral and ethical content
of civil society scientists have identified
two approaches to this problem. Some
authors prefer the civilizational approach
to public consciousness, in contrast to
the formation analysis that prevailed ear-
lier directive, although not completely
rule out the latter. I must admit that such
separation is typical for social science
both in Ukraine and abroad.

Formational approach is essentially
historical: it considers the development
of society as a change of qualitative
states, therefore, society is constantly in
the making. This means that none of its
shape can't be considered complete, in-
cluding civil society. Civilizational ap-
proach, despite the diversity of its inter-
pretations, «closes» the development of

2 Ipuenko O. I. MopasibHi 3acajn JeMOKpa-
THYHOTO PO3BUTKY YKPAiHCHKOT'O CYCIIJIbCTBA
[Texct] / O. I. IBuenko // I'ines: HayKoBU Bi-
CHUK : 30. Hayk. np. / Ham. mex. yH-T iM.
M. II. AparomanoBa, YAH; romnos. pen.
B. M. Bamkesuu. — K., 2011. - Bum. 43. — C.
551-560.
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society. Under this approach, it is essen-
tial to first of all opposition to barbarism.
It is believed that civilizational achieve-
ments (private property, state, family,
etc.) are eternal. In addition, if the for-
mation approach focuses on the changes
in the form and perfection of society that
emerged from barbarism, it warns
against the degradation of civilization to
barbarism. Formational approach sees
the barbarity of the initial stage of his-
tory that is in the past, and considering
the barbarism of civilization as a direct
basis, a condition that must be constant-
ly overcome that, in fact, is the essence
of civilization.

The most important direction of sci-
entific research is, so to speak, «micro-
scopic» analysis of the morality of civil
society. Modern scientists have not fo-
cused on criticism of moral conscious-
ness and self-awareness of civil society,
and in their explanations, study, theoreti-
cal arguments and especially — in the cul-
tivation of the best postulates and mani-
festations. However, it is necessary to
reflect on the fact that civil society can't
coexist two opposing morality as it is,
unfortunately, is happening in Ukraine:
the moral activists, protesters and moral-
ity of their opponents. Therefore, the
moral principles sometimes turn into
committing illegal acts by both parties,
and civil society in this context reminds
anarchist movements and expressions.

It is necessary to take into account
the fact thatcivil society canserve asa
kind of moralcanon.In turn, themorali-
tyof civil societycalled the «ethic of
citizenship», a newethic, which is based
onlove of neighbor. Besides the moral

state is defined as a natural morality,
which idealizes the communal forms of
life which is based on (pay special atten-
tion to this!) Is the love of neighboor?

Today, if a position to defend the
truth and openness, it is hardly possible
to imagine competitive and conflicting
requirements of political relations «love
thy neighbor» or «do not wish others
what you do not want to imagine». What
is it that you can and should be consid-
ered a moral civil society? At least that
is written about these modern scholars?

Firstly, the morality of civil society
is characterized by a high degree of re-
flex actions.

This means that their foundation is
not a motivating feeling, customs, tradi-
tions or rituals, and careful calculation
of all the «pros» and «consy». So, modern
morality is rational — it is the main focus
of the normative value system of civil
society.

Second, the rational morality of civ-
il society pragmatic, utilitarian-oriented
success and performance. We are talking
about morality specification on the vari-
ous spheres of public life: politics, eco-
nomics, law and the like.

Third, rational and pragmatic moral-
ity of civil society devoidovergoal (over-
valued), which is outside the specific
pragmatic activities. So, the society need
to come to terms with the lack of a com-
mon ideal '.

! T'yceitnoB A. A. ['uMH rpakaanckoMy 06-
miecTBy U ero Mmopaiu (o kaure B. . bakiira-
HoBckoro # 0. B. Coromonosa «I'paxgaHckoe
0011ecTBO: HOBast 3THKay). 2004 // BemoMmocTH.
Bem. 25: O6mme mpodeccrnonanbHast 3THKA. T10-
MeHb, 2004.
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However, as noted by A. Guseynov,
it is necessary to find out whether indeed
morality morals or how it relates to mo-
rality and ethics, how to perceive and
reproduce the concept of «justice», «dig-
nity», «treason» and the like, what invest
in these concepts representatives of dif-
ferent societies and different social stra-
ta'. Without this, civil education of the
person will only «good intentionsy.

An important feature of the forma-
tion of humanistic morality of civil so-
ciety in Ukraine is value in it national
and universal priorities. It should be
noted that the Ukrainian culture and pub-
lic opinion have always had a humanis-
tic foundation. Therefore, in connection
with globalization processes that occur
in the world, for our society, it is impor-
tant not to lose humanistic anthropo-
logical potential. The principles of tradi-
tional family ethics, aesthetic perception
of reality, indifferent attitude towards the
suffering of others, the Orthodox reli-
gious morality, etc. must be stored and
used in order to establish the humanistic
moral compass of civil society?.

Development of a national system of
civil education and upbringing which is
designed to affirm moral priorities of the
person as a member of civil society is the
immediate task of its structures, institu-
tions and organizations. Here before us
is a problem peculiar hermeneutic circle,

' Tb.

2 Isuenxko O. I'. HarionansHi # 3araiapHo-
JIIOJICHKI 3aca/ii PO3BUTKY I'yMaHICTUYHOT MO-
paii rpomazasiacbkoro cycninbera / O. I IB-
yeHko // I'ines: HaykoBHH BICHUK : 30. HayK. TIp.
/ Ham. men. yH-T iMm. M. 1. [lparomanoBa, YAH;
rojoB. pea. B. M. Bamkesnu. — K., 2011. — Bum.
43. — C. 551-560.

when the availability of part depends on
the presence of the whole, and the avail-
ability of the whole — the presence of its
constituent parts. Indeed, scientists be-
lieve, is one of the most difficult prob-
lems of the societies that develop in the
direction of democracy is not a natural
way of centuries-old assertions of moral
priorities of civil society, and on the ad-
vanced model. In this regard, we must
first realize that the only deep personal
experience and confidence in the value
of civil virtue will enable us to overcome
the problem of the «vicious circle» and
get our national community in the new
stage of development.

It should also be noted that at present
the society takes great practical interest
and demands on law and legal institu-
tions, their efficiency and effectiveness.
In practice, this trend is expressed in the
desire to improve and enhance the ef-
fectiveness of legislative work and real-
ization of law to protect the rights, free-
doms and legitimate interests. Now,
more than ever, updated the problem of
obtaining proper legal education.

A few accents in the Orthodox world-
view and Christian morality, which have
in Ukraine a long tradition and deep
roots. This gives hope that the formation
of civil society, Ukraine will be able to
use a humanistic and integrative poten-
tial of the Christian foundations of mo-
rality. Moreover, some researchers be-
lieve that it is from the perspectives of
adoption in this country Christian moral-
ity depends on the future establishment
of a civil society and rule of law.

It should also be noted that today’s
society there is a great practical interest

26

Yearbook of ukrainiamn law



NS

Ciyicfeducation:Rthe}morall
anil legrll compeneis

and demands on law, legal institutions,
their efficiency and effectiveness. This
is reflected in the desire to improve and
enhance the effectiveness of legislative
work in the process of realization of the
right to protect the rights, freedoms and
legitimate interests. Today, more than
ever, updated issue proper legal educa-
tion.

How important category of «legal
education» in human life? If we examine
not only within the search of theoretical
models and practical angles and direc-
tions, we can say that our quality of life
is certainly connected with thiscategory
of the business plan for the quality of
health care, from proper working condi-
tions in appropriate conditions of rest.

Thus, we are directly confronted
with the necessity of personal mastery is
not only «the ABC lawy, but need a
higher level of legal literacy. No matter
how many problems of our economic,
social and political life, how many com-
plaints about the extra power, the state,
society, employers, etc. could have been
avoided if every ordinary citizen, regard-
less of age, sex and social status would
be characterized by greater legal literacy
today.

Like every theoretical and applied
problem, this is no exception and should
be considered as new approaches, meth-
ods, methods of study, and the appropri-
ate methodology for its implementation.
According to the first position should
immediately emphasize the need for the
introduction of other, different from pre-
vious times approach: offer mastery is
not «legal minimum» (this is not
enough), as necessary, appropriate civi-

lized society level of legal knowledge in
the plane of the modern constitutional
state.

Legal education can be regarded as
a system of educational and training ac-
tivities aimed at creating conditions for
the formation of:

* respect for the law;

* their own perceptions and attitudes
based on modern legal values of the so-
ciety;

 concepts, sufficient to protect the
rights, freedoms and legitimate interests
of the individual and the realization of
its legitimate citizenship.

The objectives of legal education are
determined facing legal educational pro-
cess. These include:

1) the formation and development of
the citizens of legal knowledge in the
field of public administration;

2) the development of respect for the
law as a social value, the principles of
the rule of law;

3) development of the needs and
skills of active protection in accordance
with the law of their rights, freedoms and
legitimate interests.

Implementation of the above goals
and objectives will form an adequate
level of legal citizens.

Legal education can't exist in isola-
tion in society, it is based on data peda-
gogy and jurisprudence, and the peda-
gogy used for the most effective legal
education, developed using the princi-
ples and methods, forms and methods of
upbringing. In this regard, the theory and
practice of formation and development
of legal culture should be closely linked
not only with the science of law, but also
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with other branches of human knowl-
edge. Extremely relevant today, the
problems associated with legal pedago-
gy.

Successful conditions for the forma-
tion of this process should be consid-
ered:

 establishment and activities of
non-governmental organizations (pos-
sibly on the basis of large corporate cen-
ters), which are involved in various so-
cial projects;

* training courses, providing a pro-
file of broadening and deepening under-
standing of the law as much a social
institution, the phenomenon of legal cul-
ture, its principles, characteristics of dif-
ferent forms of regulation of social rela-
tions, especially in the political and eco-
nomic spheres to the general public.

Why this mission is not to take the
College of Law, Institute, Faculty within
and formats specified by the State? At
the very least, it could indicate a certain
degree of their social utility and neces-
sity. As an example, it becomes indis-
pensable when introduced into the legal
life of the new institutions of law, say the
institution of mediation.

Of great importance in connection
with the above social gains control of the
process of education law.

Introducing the process of integrated
mini system, it can be noted that the con-
tent side of the panel consists of two
areas: external and internal.

The first is a deliberate state action,
which aims to organize and provide im-
portant from the point of view of legal
policy directions for the implementation
of educational influence and the devel-

opment of public policy on legal educa-
tion; as well as the organization of the
subject composition of the educational
process and the implementation of ap-
propriate controls. The second — the in-
ner direction that is displayed in the form
of specific programs of educational in-
fluence implemented certain range of
actors to implement this kind of educa-
tional activities.

The educational work in the field of
law — is concrete measures to implement
the subject of the effects of certain legal
actions based on the implementation of
the developed programs of legal educa-
tion in the community. So, the educa-
tional process in the right — a set of ac-
tivities carried out in order to achieve the
optimum result possible under the edu-
cational impact of the subject of legal
education in the society, aimed at creat-
ing a sense of justice and high legal cul-
ture, coupled with the use of special le-
gal tools and educational tools.

Legal education — an integral part of
the general culture of the citizen, the
condition of the formation of justice.
Life in civil society forms the legal con-
sciousness (positive or negative), regard-
less of whether this process occurs spon-
taneously or purposefully within the le-
gal education. But legal education is the
guarantee that the right to life of the in-
dividual becomes a regulator rather than
an obstacle to solving his personal prob-
lems. In modern conditions it is legal
education can be an important factor in
the development of personality, the de-
velopment of civil society and the dem-
ocratic rule of law in modern Ukraine,
whose citizens can live in socio-legal
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agreement with each other, with the state
authorities, political parties, social
movements and so on.

Formation of legal opinion (from ex-
ternal needs that society imposes the
individual, to the inner conviction, and
from him — to the action)- is a way of
formation of legal consciousness as a
prerequisite for the rule of law. Without
formation of legal convictions can't be
a legitimate behavior. The process of
implementation of legal norms — the in-
teraction of its requirements with the
consciousness of the individual. We
can't agree with the point of view of
scientists that without studying human
beliefs, his behavior, the psychological
mechanism of interaction between the
requirements of the human mind and it
is impossible to understand the motives
of legitimate behavior.

Acquired legal knowledge must pass
through values, become inner convic-
tion, get emotional, to gain a foothold in
the legal habits.

The task of legal education is that in
their implementation to achieve this
level of justice when every member of
society adhered to the rules of social
behavior and the rule of law, solely by
virtue of an inner necessity, their own
beliefs, not in fear of coercion. This is
the formation of motives and habits law-
ful, socially active behavior. Human be-
havior must be conscious. Development
of habits of respect for the rule of law, to
good behavior — the most important and
most difficult task of legal education.

The ideological value of legal educa-
tion is that it is socially necessary phe-
nomenon, caused by the objective laws
of construction and development of so-
ciety.

The second consideration is the posi-
tion of this methodology that is associ-
ated with the «tools» implementation of
legal education. The current stage of
legal development is marked by new
trends in legal education. Their features
are: practically-oriented approach in
teaching the content of the legal rate,
taking into account the social experience
of people involved in various legal rela-
tions in real life, active citizenship iden-
tity, respect for human rights and inter-
national law, to ensure the required
level of legal literacy man issues of pro-
fessional orientation. Legal education
should be focused on ways of under-
standing reality retransmission: thinking,
activities, communication and behavior.

Legal education — is a unified na-
tional system of awareness of the role
and effectiveness of the rights of existing
laws; system that covers all segments of
the population.

Given the above, we would like to
emphasize once again that the great
achievement of the Revolution of Dig-
nity should be considered the formation
and development of a new identity — me-
dia best democratic traditions regarding
the education of citizenship.

Published: Veche. —2014. —Ne23. —
P 17-21.
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A jury trial in ukraine: historical and legal aspects
(to the 150th anniversary of judicial reform of 1864)

On the basis of the constitutional
provision that the carrier sovereignty and
the only source of power in Ukraine on-
genus h. 4 tbsp. 124 of the Constitution
establishes the form of its participation
in the administration of justice through
people’s assessors and jurors. The order
of their election and the formation of the
jury, the regulation of their powers and
activities, the definition of the category
of unfinished cases in which they are
involved, defined by the Law of Ukraine
«On the Judicial System and Status of
Judges», as amended, and procedural
codes. In this, the legislative strengthen-
ing resumption of trial by jury in Ukraine
will contribute to solving one of the
main tasks of the judiciary reform — the
democratization of justice.

As you know, the jury is an integral
part proceedings of many countries (UK,
USA, Australia, Canada, Germany, Aus-

tria, Spain, the neighboring Russian Fed-
eration and others), in which are its
various models. Authors of scientific and
practical commentary the new Criminal
Procedural Code of Ukraine noted that
«the Ukrainian legislation to implement
the European (Continental) model of the
jury»! that certainly led to the develop-
ment of the relevant provisions of the
Satversme Ukraine and thus bring mod-
ern domestic legislation to recognized
European and world democratic values.

However, this has not yet exhausted
all the discussion of issues related to
theory and practice of trial by jury, intro-
ducing it in Ukraine, Specifically, one of
them, but enough is taken into account
the legislator important condition as a

! KpuMiHaNbpHUU MpoLecyanbHUI KOJICKC
VYkpainu. HaykoBo-nnpakTUYHUUM KOMEHTap:
y 2 1. /3a3ar pex. B. S. Tamis, B. I1. ITmonkn,
A. B. IloptrOBa. — X., 2012. — C. 168.
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clear understanding of democratic judg-
es’ traditional justice? After Basic Law
obliges the state to promote the develop-
ment of the Ukrainian nation, its his-
torical consciousness, traditions and
culture, identity-sti all indigenous peo-
ples and national minorities.

According to our estimates, in 1992
the theme was devoted to a jury trial (or
she dis-regarded among others) about
250 publications. At the same time, stud-
ies of historical and legal genesis of this
institute legal proceeding in Ukraine, the
experience of its functioning, have a
few!.

Therefore, the aim of this article is to
define the basic traditions and stages of
proceedings in Ukraine with the partici-
pation of national representatives on the
materials the early Middle Ages, his-
torical and legal capacity of the judicial
statutes in 1864, Soviet legislation on
People’s Court, as well as presentation
of our views on the administration of
justice in the court jury in connection

! Hamyxk A. . Cyn i cynounncTso Ha JliBo-
Oepexnii Ykpaini B XVII — XVIII cT. (1648~
1782) / A. W. Tlamyx. — JI.: Buza-Bo JIbBiB. yH-TY,
1967. — 179 c.; UlepOuna I1. ®. Cynebnas pe-
(opma 1864 rona na [IpaBoOepexxHoi Ykpanne
/ II. @. llepbuna. — JI.: Buma. mxk., 1974. —
191 c.; Yanrymni I I. Cya npucsiHIX — aHAXpO-
Hi3M 4y HeoOxiaHicTs? / I I. Yanryni / AHTO-
Joris ykpaincekoi ropunnyHoi nymku. T. 9. /3a
3ar. pex. 0. C. lemmrygenka. — K., 2004. —
C. 709-718; Hosruit T. Cyx npucs>xHux (10
BiJTHOBJICHHS JaBHBOI MPaBOBOi TpaauIlii B
VYkpaini) / T. Jlosruii / CydacHicts. — 1994. —
Ne6. — C. 63—69; Pycanosa 1. O. Cyn mpucsix-
HUX B YKpaiHi: 1poOiIeMy CTaHOBJICHHS Ta pO3-
BUTKY: [MoHOTpadis] /1. O. Pycanosa. — X.: BJ|
«IHXEK», 2005. — 184 c.; TepnaBcbka B. M. In-
CTUTYT Cyy MPUCSIKHAUX B YKpaiHi (icTOpuKo-
NMpaBOBUM acmekT): aBToped. AHC. ... KAH].

with the adoption of the Law of Ukraine
«On the Judicial System and Status of
Judges «and the new Procedural Code of
Ukraine.

The history of civilization knows the
different forms of participation of the
people in Justice: College geliastov in
ancient Greece, tidingi in the Nordic
countries, the jury indictment in Eng-
land, «the court equals» in France, in
Germany Sheff. On their basis there was
a modern Anglo-American and Franco-
German (continental) model of the jury.
This legal institution had every nation
has its own prehistory and evolution
stages.

Features the historical and legal gen-
esis of the jury in Ukraine, in our view,
suggest the following main stages. The
first refers to the time of Kievan Rus’,
when the system Judiciary existed
vervnye (community), the courts, the
institution «Vessel meny, the procedure
to deal with civil and criminal cases with
the participation of the local community,

topun. Hayk / B. M. Tepnasceka. — K., 2007. —
20 c.; l'punumun A .b. BiTuususuuii 1ocBin
yd4acTi IPUCSHKHUX 3aciaTelNiB y 3a1HCHEeHH]
NnpaBoCyAasl B KPUMIHAJBHUX clpaBax /
A. B. T'punnmus / lepxasa i mpaBo. But. 48. —
K., 2010. — C. 512-518; MambkeBuu M. M. Cyn
NPUCSHKHUX B YKpaiHi micist cyaoBoi peopmu
1864 p./ M. M. ManpkeBud / YHIB. HayK. 3a1l. —
2010. — Bun. 2. — Cep. IIpaso. — C. 48-56; Cu-
nopuayk O. O. KoMrieTeH11is Ta TisUTBHICT CyLy
npucsokaux y [IpaBoOepexHiit YkpaiHi 3a cy-
noBumu ctatytamu 1864 p. /O. O. Cumopuyk //
Hayk. BicH. JIbBIB. IepX. YH-TY BHYTp. CIIPaB. —
Cep. IOpun. — Bun. 2. — 2010. — C. 52-60; Cu-
nopuayk O. O. ®yHKIIOHYBaHHS CYIy TPUCSIK-
Hux y [IpaBoOepexHiit YKpaiHi 3a CyJOBUMHU
cratytamu 1864 p. / O. O. Cugopuyk // Hacom.
Kwuis. yu-Ty npaBa. —2012. — Ne2. — C. 105-108.
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applied treatment oath, various tests (or-
deal) for the determination of guilt de-
fendant. Such proceedings found its leg-
islative consolidation in the norms of
Russian Pravda.

Another one of the oldest forms of
popular participation in the implementa-
tion of Justice in Russia were Candle-
light. Although the management and the
court belonged to the exclusive jurisdic-
tion of the princes, the Chamber often
violated their jurisdiction, and the rulers
recognize this right Candlelight'. Pecu-
liar of prototype of the jury can be con-
sidered and the supreme court of ancient
Russian Novgorod, where court cases
have been governor of the prince, Posad-
nik or Tiunov together with representa-
tives of the «ends» (streets) of the city.

The second stage of the history of
jury trials in Ukraine falls on the Polish-
Lithuanian domination in the Ukrainian
lands late XIV — the first half of the XVII
century. The legal system of the King-
dom of Poland and Grand Duchy of
Lithuania was formed on the basis of a
synthesis local customary law and regu-
lations: Code of Law, Charter, decision
of the Seimas, privileges and other acts
continued operate a significant number
of rules and Russian Pravda. Common
in the Ukrainian lands was the Magde-
burg Law, skirted the right to sue in ac-
cordance with its provisions, with the
participation radtsev and shopkeepers.
In Ukraine, a long time continued com-
munity there, «mop» courts, which at the

' €pmonaer B. M. Buiii npeicraBHHUIBKI
OpraHu Biaau B YKpaiHi (iCTOPHKO-TIpaBOBE
nocaimxernHs) / B. M. €pmomnaes. — X.: [Ipaso,
2005. - C. 35.

request of victim, guided by custom to
achieve justice together, «kopoy» inde-
pendently carries out search of the ac-
cused, considered on the merits, handed
down the sentence, which was final and
is to be executed immediately. Despite
the gradual limit the jurisdiction of the
courts in mop Lithuanian statutes on
Right-Bank Ukraine, they continued to
exist in the first half of the XVIII cen-
tury.

Peculiar democratic judicial system
existed in Cossacks. Judicial functions
are carried out by representatives of the
Cossack. And in the most complicated
cases as a court of first instance some-
times spoke all Kosh, and the highest
court — council of war.

Ukrainian National Revolution of
1648 steps for the construction of State
and Republican state initiated new, third
stage, when the process of creating great
power was founded his own judicial sys-
tem — the General Court, regimental,
hundreds and community (village)
courts. In the Magistrate, Town Hall,
mop courts will hold the previous legal
proceedings on Civil and criminal cases,
which are fixed as in the regulations and
in administrative and judicial practice.
Litigation meetings are usually held in
public, with the active participation of
the public. Continued to exist two forms
of the process — adversarial and investi-
gative (inquisition) latest subject to pro-
ceedings for serious crimes.

In the context of Ukrainian autono-
my under the protectorate of Russia to
1654 there were significant changes in
the substantive and procedural law, al-
though all the hetman of clauses with the
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Muscovite tsar secured the inviolability
of «Little Russian rights». The great in-
fluence of customary law in the proceed-
ings Getmanschina showed frequent
departures from the judges of written
procedures. Remained wide competence
regimental and hundreds of ships that
could impose the death sentence without
approval by the court. Cossacks subject
to the jurisdiction of the court only Cos-
sack, who acted on the principle that
«where three Cossacks, where one is
judged.» However, in Sloboda Ukraine
actively implement the Russian legisla-
tion, displaces rules customary law.
Since 1775 in suburban-Ukrainian,
Kherson, Ekaterinoslav, Tauride prov-
ince launched the Russian judicial sys-
tem. Right-bank Ukraine continued to
exist the judicial system of the Com-
monwealth. West-land in the second half
of the XVIII century. were under the rule
of the Austrian monarchy, began the pro-
cess of replacing the Polish law Austrian.

Thus, the Ukrainian judicial process
has long been characterized by the fea-
tures of democracy. Vervnye courts,
princely courts or courts posadniks, ti-
uns, «vessel husbands’ mop courts con-
sidered the most important civil and
criminal cases involving members of the
public or local community. The process
was transparent and had a competitive
nature. This type of proceedings has
much in common with European, espe-
cially French, model jury. On the judicial
system and the administration of justice
in Ukraine is largely influenced by the
norms Russian Pravda, Lithuanian stat-
utes, self-organization Goro-ing on the
Magdeburg law Cossack government,
customary law. Thus was born and de-

veloped judicial system Hetmanate with
its integral attribute — representatives of
the people: the Cossacks, peasants and
commoners.

The fourth stage in the history of the
jury in Ukraine is connected with hold-
ing in the Russian Empire judicial re-
form of 1864, implementation and op-
eration of this institute proceedings in
the Ukrainian lands. An important role
in the development of ideas of separation
of judicial and administrative authority,
create a jury trial played reform projects
of public and legal institutions MMSper-
anskii, Ukrainian-nezhintsa, the first
doctor of law in Russia S. Yu. Desnitsk-
0go, preparation of bills in the Council
of State Russian Commission under the
chairmanship of Ukrainian S. I. Zarud-
nogo who investigated models judiciary
jury trial involving France, Belgium,
Germany, Italy, and England and the
United States'.

Alexander II approved November
20, 1864 four reform act: «The establish-
ment of judicial determinationy, the
«Charter of civil proceedings «, the»
Charter of criminal proceedings «, the»
Charter of penalties imposed by magis-
trates «, which amounted to legislative
framework for judicial reform?. For the
first time such a reform based on the

' Konu A. ®. OT1ibl 1 ieTH cyiedHoi pedop-
MBI (K isaTuaecsaTuneTnio CyaeOHbIX YCTaBOB)
/ A. @. Koun. — M., 1914. — C. 76-90; Kynbuu-
uskuit B., boiiko 1., Cunopuyk O. ®ynaarop
cyznoBoi pedpopmu y napeekiii Pocii C. 1. 3apyn-
Huit / B. Kynpunnpkuii, 1. botiko., O Cunopuyk
// TlpaBo Ykpainu. —2004. — Ne8. — C. 114-115.

2 TloxHoe cobpanue 3ak0HOB Poccuiickoii
nmrepun (gani — [IC3PN). — T. 39. — Cobp. BTO-
poe. Otnenenue Bropoe. — 1864. Ot 41319-
41641. — CI16., 1867. — 573 ¢. (¢ mor.)
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principles of separation the judiciary
from the legislative, executive and ad-
ministrative, independence and immuta-
bility of the court, and the court intro-
duced vsesoslovnye institution of the
jury in the district courts. The district
court was the court of first instance in all
criminal and civil cases, which are be-
yond the jurisdiction of the Magistrates’
Courts.

Highlighting the most important pro-
visions of the laws on the status and
competence of the jury. The law «Estab-
lishment court of justice,» the legislator
has provided the place of the jury system
proceedings: «In order to determine guilt
in criminal cases or innocence of the
defendants in the court in the case re-
ferred to in the Charter of criminal pro-
ceedings are brought jurors »(Ne41475,
p. 7). Chapter II, Section II «On jurors»
establishes their composition, the proce-
dure of election and preparation of gen-
eral and regular lists (Articles 81 — 109).
Here indicated that the jurors are elected
from places-tion of inhabitants of all
classes, who is in the Russian citizenship
who are not less than 25 and not more
than 70 years and who live at least two
years in the county, where the election
of jurors. They may not be the person
under investigation, who are excluded
from the service, the debtors, who is un-
der the care of the blind, deaf, dumb,
«mindless» who do not know the Rus-
sian language.

At the first stage a general list of ju-
rors drawn up Interim Commission each
county, appointed by the Zemstvo Coun-
ty Council. The law defines the range of
persons entitled to be included in the

lists of jurors and those who do not shall
be included on such lists: the clergy and
religious, military officials, teachers of
public schools who serve private indi-
viduals. Set deadlines for changes in the
general list, and then it are up to October
1, shall be submitted to the Governor for
review and approval.

In the second stage the temporary
county commission makes regular array
of individuals who meet the require-
ments and have been called upon to par-
ticipate in court hearings next year (no
more than once a year). Simultaneously
with a list drawn up list of spare asses-
sors. The law regulated the number in
According to the population of the coun-
ty or city. In lists made only by persons
of the Orthodox religion. Order attract
jurors to participate in court hearings and
resolving criminal cases regulated by the
Charter of the criminal proceedings
(Ne4176).

The Charter defines the basic prin-
ciples of criminal proceedings, particu-
larly in cases of crimes and wine, which
entail penalty involving deprivation of
civil rights or the loss of all or some spe-
cial rights and privileges, determination
of guilt or innocence of the defendants
were charged the jury. The Constitution
states that trials involving them occur in
public, orally (Art. 624).

Three weeks before the opening of
the courtroom with jury assessors from
the next list of 30 appointed by draw
assessors and 6 spare «for the presence
during the whole period of meetings.»
About the draw to draw up reports and
elect jurors in court invited agendas (Ar-
ticles 550 — 553). List their names heard

34

Yearbook of ukrainiamn law



pYermolaie VAV

PAYjurydtrialfinjukraineghistoricalfand§legalfaspects]
o The 150 anmivarsery of fudidil ratuem of 1384

prosecution and the defense. Both parties
have the right to unmotivated removal
of six judges. Slips of paper with the
names of 18 jurors selected so invested
in the box for the draw, after which 12
people whose names are identified the
draw, formed the jury box. Called and
the names of two replacement jurors
(Articles 654—658).

The opening of the court session with
the participation of jurors began with the
announcement of their composition and
bringing it to the oath priest who pro-
claimed her a solemn sense. Everyone
swears kissed oath, cross and pro-
nounced the word «swear». The non-
sworn in accordance with their rite faith.
In the absence of a court session cleric
non-Orthodox religious jurors are sworn
in President of the Court (Articles 666—
668). The jury foreman was chosen
amongst themselves to organize their
meetings.

Further explanation of the Charter
defines the procedure for the Chief Jus-
tice a jury of their rights, duties and re-
sponsibilities. The court Therefore, they
have an equal right to judge both the
inspection should be crime, physical
evidence and the right to put interro-
gated persons questions. Jurors also have
the right to refer to the president of the
court for clarification of content read in
court documents, and other elements of
a crime incomprehensible to them ques-
tions. They were allowed during the
trial meeting to make written notes. Ju-
rors were not allowed to leave the room,
contact with outsiders without obtaining
the permission of the court chairman.
They were forbidden to collect any in-

formation on the case outside the court,
to disclose secrets deliberation room. For
violation of these rules sworn was elim-
inated from further participation in the
proceedings and it impose fines (Articles
671-677).

Charter of criminal proceedings to
regulate the procedure and rendering
verdict and without a jury (Art. 755).
After the presentation of the chairman of
the court session foreman interrogation
sheet, the chairman declared parting
word, which explained the jury the most
important facts and laws, concerning the
definition of the category of the crime,
general legal judgment on the evidence
presented, and for against the defendant.
The presiding judge reminded the jury
about need to decide on the guilt or in-
nocence of the accused by their inner
conviction after joint discussion of all
the circumstances of the case (Articles
801-804).

Under the Charter of the order of the
decision by the jury provided a unani-
mous decision or, in the case of failure
unanimity — the majority of votes. When
the votes are equally, the decision was
made in favor of the accused. If there
was handed down a guilty verdict, the
jury could be noted that the the defen-
dant is entitled to mitigation of punish-
ment. In such a case, the court had to
sentence lower than required by law. The
jury also endowed with the right to sup-
plement your answer is «yes» or «noy»
by the presence or absence of intent, cir-
cumstances crime, etc. Answer jurors
shall be signed by their elders, who are
elected by a jury in a particular case. He
announced their decision after the return
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of all of the jury room, and their ques-
tionnaire handed to the presiding judge
for signature. Judges do not always have
to have to disagree with the decision of
the jury, if their was unanimously con-
demned the innocent, the case was trans-
ferred to the new members of the jury,
the solution of which in all cases was the
final (Articles 801 — 818).

A well-known Russian lawyer
A. F. Koni in the article «Judicial reform
and the jury» noted that the jury «has
combined both in focus all the general
principles introduced in the administra-
tion of judicial statutes criminal justice»'.

Thus, the legal forms of participation
of the people in the administration Jus-
tice evolved historically in Ukraine and
Russia and embodied in the classical
model of a jury for judicial reform in
1864, implement the idea of separation
of administrative and judicial authori-
ties, taking into account the achieve-
ments of legal science, the best traditions
of British and The French model of this
legal institution.

The first district courts as courts of
first instance occurred on Sloboda
Ukraine in 1867. Thus, during 1867 —
1868. in the district Kharkiv Court of
Justice have been eliminated and verbal
county courts and introduced new — dis-
trict. The jurisdiction of the District
Court of Kharkiv spread to several prov-
inces: Kharkov, Kursk, Orel, Voronezh?.

' . Konu A. ®@. Cobp. cou. B8 T.— T. 4. — M.,
1967 — C. 202.

2 TIC3PU. — T. 42. — Orta. 1: 1867. — CIIG.,
1871. Ne 44094, Ne 45104,

9. TIC3PU. — T. 43. — Otx. 1: 1868. —CII6.,
1873. Ne45490

Jury trials were opened in Kharkiv,
Izyum, Sumy vessels. Odessa judicial
courts Chambers were opened during the
first third of 1869 in Kherson, Ekateri-
noslav and Tauride province®. Thus, the
territorial boundaries of the Chambers
not only did not coincide with provin-
cial, and were much wider, which con-
tributed independence of the judiciary
from the administration.

The functioning of the jury, the com-
petence and the main indicators of its
activity on the right bank of Ukraine on
legal regulations in 1864, as illustrated
by the works of AI Pashukov, PF
Scherbyna, OO Sidorchuk and other sci-
entists have general and specific fea-
tures. Introduction of the jury was de-
layed, and the first of them appeared here
only in 1880. The district courts in the
right-bank provinces were created in
Kiev, Uman, Zhytomyr, Kamenetz-Po-
dolsk and Lutsk, which belonged to two
judicial districts: Kiev and Odessa. Re-
searchers led interesting information
about part of the district courts, the com-
position of the jury, the dynamics an-
nual amount of outstanding criminal
cases involving them and without it dur-
ing 1880-1916 gg, the data on the orga-
nization’s performance meetings of the
district courts, the percentage made by
juries’ convictions, etc.

During the 70 — 90th. XIX century in
Russia as a result of counter-reform a
system of general courts, democracy and
the principles of the judicial system and
legal proceedings have undergone seri-
ous limitations. Was narrowed compe-

3 TIC3PHU. — T. 43. — Ota. 1: 1868. — CII6,
1873. Ne46062;

36

Yearbook of ukrainiamn law



pYermolaie VAV

PAYjurydtrialfinjukraineghistoricalfand§legalfaspects]
o The 150 anmivarsery of fudidil ratuem of 1384

tence of the jury: the Act of June 12,
1884 Police officials have been admitted
to the formation of its composition, Act
of April 28, 1887 doubles the property
qualification jurors became optional pro-
cedure to bring them under oath, etc. On
the first place of their allegiance.

The final pages of the history of for-
mation and development of the court
with the participation of representatives
of the people in the judicial system of
Ukraine connected with the epoch Na-
tional liberation struggle of 1917 — 1920
years. After the collapse of the Russian
Empire, the Ukrainian Central Rada be-
gan reform of the judicial system, trying
to keep the well-established democratic
forms of the judicial system, «streamline
proceedings and lead to an agreement
with the legal concepts people»'. How-
ever, the extremely difficult conditions
of continuing world, the beginning of the
civil war and the presence of foreign
troops on Ukrainian lands led to the in-
completeness of judicial reform in the
UPR, the establishment of courts with
special jurisdiction. The Ukrainian state
hetman Skoropadsky acted «mixed»
court system — with judicial institutions
of the Russian Empire and the UCR,
with the ordinary courts, as well as the
military. During the Directory UNR in
practice continued to operate emergency
judicial system, far from the declared
principles: the separation of administra-
tion from the court, independence of the
judiciary, rule of law, and others. In the
constitutional UCR legislation, the Het-

! Vkpainceka llentpansia Paga. Jlokymen-
T i Matepianm: y 2-x T.— T.1. — K.: Hayk. nymka,
1996. — C. 400.

manate, the Directorate, the project «Ba-
sic State law UNR «1920 restoration of
the jury was not provided, so consider
some exaggeration to conclude research-
ers of the «further development of the
jury in the court system of Ukraine dur-
ing the 1917-1920»%. At the same time
the jury continued to operate in the
Ukrainian lands, which were part of the
Austro-Hungary and Poland. The idea of
participation the people in the adminis-
tration of justice with the participation
of lay judges or jurors secured in its con-
stitutional draft «Constitution West
Ukrainian Republic «(1920), Doctor of
Laws S. Dnistryansky”.

With the termination of the existence
of a jury trial in Ukraine in Soviet times
under the domination of the so-called
dictatorship of the proletariat, dictates
the Bolshevik Party, the class character
of legislation declared in their participa-
tion of the people in the administration
of justice took place through the elec-
tions of people’s judges and lay judges.
So began a new Soviet era in the history
of popular participation in the imple-
mentation of justice in the form of elect-
ed judges and people’s assessors. The
first document of the new, Soviet court
in Ukraine was the decision of the Peo-
ple’s Secretariat on January 4, 1918 «On
the introduction of the People’s Court»*.
According to the decree abolished the

2 TepuaBcbka B. M. Ykas3. pabora, C. 4, 10;
I'puaumma A. B. Bkas. po6oTa, C. 516.

3 IcTopist BYUCHD PO MPABO 1 AEPIKABY: Xpe-
CTOMATIsl IS FOPUJI. BUII. HaBY. 3aKJ. i p-TiB /
aBT.-yknan. I. I JleMuaeHko; 3a 3ar. pen.
O. B. [leTpuinnna. — 6-T¢ BUJ., JOIOB. i 3MiH. —
X.: IIpaBo, 2014. — C. 767.

4 Bectn. YHP. — 1918, 10 ciu.
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old «bourgeois» courts instead created
district, county and municipal people’s
courts. The judges were to be elected
by direct universal suffrage of the pop-
ulation in elections that were organized
by local Councils. With the develop-
ment of «military communism «and the
Civil War, when a state of emergency
and non-judicial system of revolution-
ary tribunals VUCHK, supervision
«Revolutionary legality» was carried
out and the people’s courts. People’s
Commissars of the USSR 26 October
1920 adopted the «Regulation on peo-
ple’s courts»!. In accordance with the
situation of the Court acted as part of a
single judge, or as part of a judge and
two lay judges regular or regular judges
and six lay judges (Art. 5). The final
composition of the court dealt with
criminal cases. The following articles
are provisions regulate the composition
of the court with the participation of
people jurors in civil, criminal fine of-
fenses equated with the legal status of
judges to the status of judges deter-
mined the social composition of the lay
judges, established the procedure for
compiling their lists (for 6 months), the
right of withdrawal lay judges and lay
judges, etc. Thus, people’s assessors
become full participants in the trial.
After the Civil War, the refusal of the
ruling Bolshevik Party from the policy
of «war communism» and transition to
the NEP was been restructured judicial
system of Ukraine. December 16, 1922
VUTSIK adopted a resolution approving
the «Regulation on Judicial System of

' CY YCPP. 1920. — Ne25 — Cr. 536.

the USSR»?. In accordance with the
Regulation introduces a single judicial
system — People’s Court, consisting of a
permanent judge and two lay assessors,
provincial courts and the Supreme Court
of Ukraine. With the adoption in 1924 of
all-union law «Fundamentals of the ju-
dicial system of the USSR and the Union
Republic «and the transition to three-tier
management system VUTSIK in 1925
approved the new» Regulations on the
judicial system of the USSR»*. Position
to define the basis the judicial system of
the USSR People’s Court, which pro-
vides Justice collectively as part of the
national judge and two lay behind-the
President (Art. 3). Further development
was the principle of election of people’s
judges and lay judges, expanded the list
of the last for each area, reinforcing pro-
cedures for the election of candidates for
lay judges (Art. 19-44).

The Constitution of the USSR in
1937, adopted after the «Stalinist» Con-
stitution of the USSR in 1936, reproduce
its main provisions, states that «consid-
eration of cases in all courts is carried
out with the participation of people’s
assessors, except as otherwise expressly
provided by law» (Art. 103) and that
«people’s courts are elected by the citi-
zens of the district on the basis of uni-
versal, direct and equal suffrage by se-
cret ballot for a term of three years «(v.
108). important provisions on the imple-
mentation of procedural justice only by
the court, the publicity of the trial, the
legal status of people’s assessors, the
independence of judges and their subor-

2 CY YCPP - 1922. — Ne54. — Cr. 779.
3 3V VCPP. — 1925. — Ne92-93. — Cr. 522.
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dination only to the law in the face of
massive repression had declarative.

Constitutional provisions for a So-
viet court were developed and specified
in the law «On the Judicial System of the
USSR, union and autonomous repub-
lics» in August 1938, which, inter alia,
regulate the procedure for the election of
judges and lay judges, involvement of
the latter to Casework, giving them
rights of a judge, the order of their sala-
ries, reviews voters'. Repressive prac-
tices of extrajudicial enforcement, courts
dependence of Party and government
bodies has led to the emergence of norms
that is without tsedentnoy-in-law: «In
the temporary absence of the national
judges (disease-from the start, and so on.
D.) to perform judicial duties during his
absence rests District Soviets on one of
the lay judges»(v. 19). The law has a
special role of the court in the education
of Soviet citizens.

In the postwar period in the time of
de-Stalinization occurred significant
changes in the organization of the judi-
ciary, strengthening of democratic prin-
ciples in their work. This was facilitated
by increase in the number of lay judges,
empowerment regional courts and the
Supreme Court. Guided «Basic Law on
the Judiciary of the USSR, union and
autonomous republics» (1958), the Su-
preme Soviet of the USSR adopted a
«Law Judicial System of the Russian
Federation «(1960), according to which
sets common people’s courts and the
district of the city, elected for 5 years?.

' C6. 3akonoB CCCP u ykazos [Ipesuanyma
Bepxosnoro Coseta CCCP. 1938 — uoHb
1944 r. — M.: Tocnutusgar, 1944. — C. 207, 208.

2 BBP YPCP. — 1960. — Ne23. — Cr. 176

The law increased the timing of its peo-
ple’s assessors duties in court from 10 to
14 days a year, introduced a new proce-
dure for their election. Now they were
elected at general meetings of the work-
ers, servants and peasants at their place
of work or residence, military — in mili-
tary units. The election was conducted by
open ballot for a term of two years (Art.
21). Such a rule of law contributed to the
qualitative composition of lay judges,
increase their accountability to the elec-
torate. Although the law requires system-
atic reporting only lay judges before the
voters, became the rule statements and
people’s assessors, which was supported
by the possibility of early withdrawal. For
the first time in the history of the Soviet
judicial guarantees judges were extended
to the lay judges of the Supreme Court of
Ukraine. People’s assessors of district and
regional courts no such guarantees have’.
But their responsibilities are not limited
to participation in consideration and res-
olution of cases in court — they were ex-
planatory work on the judgment of a
court in groups of workers with probation
and parole, assisted by friendly vessels
read as judges, lectures for the public. In
1957-1958 for the first time there was a
form of public initiative of lay judges, as
councils of people’s assessors, which are
widespread in the country. Through them,
the courts and sent coordinate the work
of assessors*.

3 Icropis nepxaBu i mpaBa Ykpaincbkoi PCP:
B 2-x T. / pen. xon. b. M. ba6iit Ta in. — T. 2. —
1937-1967 pp. — K.: Hayk. nymka, 1967. — C. 323.
* Ictopis aepxaBu i mpaBa Ykpaincekoi PCP:
B 2-x T. / pen. xon. b. M. ba6iit ta in. — T. 2. —
1937-1967 pp. — K.: Hayk. nymxa, 1967. — C. 324.
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These important changes in the prac-
tice of Soviet justice and participation in
the people’s assessors were legislated by
the Constitution of the USSR in 1978
according h. 1, 2, 4 tbsp. 150 of the Con-
stitution all courts of the USSR were
established on the principles of election
of judges and lay judges. The Basic Law
has made significant changes in the elec-
tion of people’s assessors: lay judges of
district, municipal people’s courts are
elected at meetings of citizens at their
place of work or residence by open bal-
lot for a term of two and a half years, and
lay judges of the higher courts — corre-
sponding Councils of People’s Deputies.
Judges and people assessors are respon-
sible to the voters or entities that elected
them, are accountable to them and can
be withdrawn. Democratic character had
and Art. Art. 152, 153 of the Constitu-
tion: Civil and criminal cases in all
courts is collegial; the Court of First in-
stance — with the participation of lay
judges who enjoy rights of a judge; judg-
es and lay judges are independent and
subject only to the law. Last remained
purely constitutional norm declarative,
because the Basic Law does not provide
for separation authorities in the state, but
in the art. 6 fixed the monopoly position
of the Communist Party in the political
system of the USSR as the leading and
guiding force of Soviet society. For the
Soviet proceedings important novel in
the Constitution was the recognition of
the rights of non-governmental organiza-
tions and labor groups to participate in
proceedings in civil and criminal cases.

The broad involvement of the public
in the administration of justice reflected
and consolidated the procedural law.

Thus, Code of Criminal Procedure of the
USSR, approved by the Supreme Soviet
of the USSR 28 December 1960, pro-
vided for the transfer of the case of mi-
nor crimes committed for the first time
on consideration of the comrades’ court
(Art. 8) or to the Commission on Minors
(v. 9), the possibility of transferring the
guilty to Bail public organization or team
of workers to rehabilitation and correc-
tion (Art. 10) [21]. PDAs for the par-
ticipation of lay judges and collegiality
in the proceedings, their rights (Art. 1,
2,3,v. 17). As legislation and decisions
of the Plenum Supreme Court of Ukraine
on August 15, 1997 h. 2 and 3 tbsp. 17
were amended, this narrowed the scope
of the participation of lay judges in crim-
inal proceedings: they are involved only
in the analysis criminal cases involving
crimes for which the law prescribes im-
position of the death penalty. Such cases
are dealt with in a court of first instance
composed of two judges and three lay
judges that the administration of justice
shall enjoy all the rights of a judge.
History of domestic and foreign jury
trial does not know such publicity of the
trial, the Criminal Procedure Code which
provides for the USSR: in order to in-
crease the educational role of litigation
and prevent crimes «in necessary cases
reported to workers at the place of work
or residence of the accused trials» to be
held, or their results. «The courts have
widely practiced conduct trials directly
on plants, construction sites, state and
collective farms, with the participation,
where necessary, public prosecutors and
public defenders «(ch. 4, Art. 20). Civil
Procedure Code of the Ukrainian SSR in
1963, as of June 20, 1997 also secured
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the «participation in the process of gov-
ernment management, trade unions, en-
terprises, institutions, organizations and
individual citizens, protecting the rights
of others «(Ch. 14)." Trial cases held in
the premises of the court, «and on the
most urgent cases, having a wide public
interest — directly on the plants, con-
struction sites, offices, state farms, col-
lective «(ch. 1, Art. 159). This was the
Soviet democracy proceedings — with
wide attraction to it public through the
election of lay judges and lay judges,
their accountability that, despite all the
problems of the totalitarian regime in the
USSR, it also has positive aspects and
deserves objective study.

With the proclamation of an indepen-
dent, democratic and development the
state of Ukraine began a new, modern
stage in the long history of the jury. Im-
plementing regulations on direct par-
ticipation of the people in the adminis-
tration of justice through people’s asses-
sors and juries, legislator in the Law of
Ukraine «On the Judicial System and
Status of Judges» 20107 and procedural
codes has fixed this form of justice.
Named Law Institute determined the
place of lay judges and juries in the or-
ganization of the judiciary, their status
and powers (Art. 2, Art. 1, p. 3 art. 5 hr.
1, Art. 15; h. 1, 2, Art. 57) procedure for
drawing up the list of People judges,
jurors and approval (Articles 58, 58-1),
the requirements for lay judges sworn (v.
59), the grounds and procedure exemp-
tion from the duties of a lay judge, Sworn
(v. 60), the order to attract people’s as-

! BBP YPCP. — 1963. — Ne30. — Cr. 464
2 BBP Vkpainu. —2010. — Ne41-50. — Cr. 529

sessors, Sworn his duties in court (in.
61), identified guarantee their rights
(Art. 62). In the law were made signifi-
cant changes and additions (memory
number 4652-VI of 13.04.2012, the,
Ne716-VI from 12.19.2013, the, Ne 769-
VII from 02.23.2014, and others.) On the
peer review of court Affairs, status, the
list of jurors®. In our opinion, ch. 1, Art.
57 of the Law «On the Judicial System
and Status of Judges» requires a clear
separation of the Institute lay judges and
of juries, and h. 1, Art. 58, para. 6, Art.
59 — conform to the requirements of the
Law of Ukraine «On the Principles state
language policy».

Categories of cases which involved
consideration of the jury, defined the
new Criminal Procedure Code of
Ukraine, adopted by the Verkhovna Rada
of Ukraine on April 13, 2012 jury recog-
nized as citizens of Ukraine, which in the
cases provided by procedural law, are
involved in the administration of justice,
ensuring compliance with the Constitu-
tion of Ukraine the people directly in-
volved in the administration of justice
(art. 30 of the Code of Criminal
Procedure)*. Commented Chapter 30
Code of Criminal Procedure «Special the
orders of the court of first instance «for
the first time existence of the Ukrainian
criminal process to define the concept,
particularly the formation and activity of
the jury, cemented mechanisms for im-
plementing the citizens’ right to partici-
pate in it. According to p. 3 art. 31 Code

3 BBP VYkpaiau. —2013. — Ne21. — Cr. 201

¢ KpuMiHaIBHUHU NpoLecyalbHUN KOJEKC
Vkpainu. HaykoBo-npakTHUHHUI KOMEHTap: y
2 1./ 3a3ar pen. B. S. Tamis, B. I1. ITmonkw,
A. B. IloptHoBa. — X., 2012. — C. 167, 168.
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of Criminal Procedure of criminal pro-
ceedings in the court of first instance in
the offenses for which the punishment
was life deprivation of liberty, is colle-
gial court consisting of three profes-
sional judges, and at the request of the
accused — by a jury consisting of two
professional judges and three jurors.

Code of Criminal Procedure is de-
fined and procedure for jury duty (Art.
383). Such a court created at the local
general court of first instance. As the
authors of the sword, the second volume
of scientific and practical commentary
of the Code of Criminal Procedure,
«WHO-opportunity to exercise their
constitutional right to participate in jus-
tice as a juror came from citizens only
with the adoption of the new Criminal
Procedure Code»'. This observation con-
tradicts the historical experience of the
court jury in Ukraine. As for the lan-
guage in which the criminal proceeding
is carried out, then, in our opinion, it is
reasonable cause provisions of the new
Code of Criminal Procedure set forth in
Sec. 22 hr. and 1 hr. 2, Art. 7, as well as
art. 29 In accordance with Art. 14 of the
Law of Ukraine «On State Language
Policy».

Code of Civil Procedure also sug-
gests revival of the institute of people’s
assessors. In Sec. 2, Art. 18 GCA deter-
mined that in the cases established by
this Code, civil cases in courts of first
instance are considered by a panel of one
judge and two lay judges, which in the
administration of justice shall enjoy all

! KpuMiHanpHHI MpoLecyalbHUN KOJCKC
Vkpainu. HaykoBo-nnpakTHUHHUM KOMEHTap: y 2
T. / 3a 3ar pexa. B. f. Tamis, B. I1. ITmoukwu,
A. B. IloptHoBa. — X., 2012. — C. 167, 168.

the rights of judges.”? Law of Ukraine
«On Amendments to Certain Legislative
Acts of Ukraine in connection with the
adoption of the Criminal Procedural
Code of Ukraine» was amended in the
art. 185-5 of the Code of Administrative
Offences, which refers to the obstruction
of subpoena lay judge, juror. True, as
noted by some legal scholars, to discuss
the possibility for citizens Ukraine’s par-
ticipation in the administration of justice
in all types of courts of general jurisdic-
tion, regardless of their specialization’.

Thus, the legislation of Ukraine — the
Constitution of Ukraine, Law of Ukraine
«On the Judicial System and Status of
Judges», the procedural codes — to for-
malize the idea of the necessity of exis-
tence as an institution of people’s asses-
sors, and the Institute of Chartered. Thus
the legislator at a qualitatively new,
modern level strengthened and devel-
oped traditions and experience, domestic
and foreign, this form of participation of
the people in justice, made them an im-
portant part of the current judicial reform
in Ukraine. Institutes of lay judges and
juries are capable of positive impact on
the democratization of the judicial sys-
tem, to strengthen public confidence in
the judiciary and judges, faith in justice
and the law.

Published: Bicnux Hayionanvnoi axademii
npasosux nayk Yxpainu. — 2014. — Ne2(77). —
C. 27-41.

2 BBP Vkpainu. — 2004. — Ne40-41, 42. —
Cr. 492

* BinbrymmHcbkuit M. YyacTb rpoMajicbKo-
CTi y 31ICHEHHI TPABOCYA IS CyIaMH 3aTraibHOT
topucaukiii / M. Binerymuncekuii // FOpun.
Vkpaina. — 2013. — Ne7. — C. 95, 96.
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V. Lemak, Doctor of Law, Professor, Cor-
responding Member of the National Academy
of Legal Sciences of Ukraine, Head of the
Department of Theory and History of State
and Law SHEI «Uzhhorod National Univer-
Sity»

Lustration legislation and practice:
the experience of the czech republic

Experience in lustration’ legislation
and practice in post-communist coun-
tries of Central Europe drew attention of
Ukrainian society. Attempts to conduct
such activities at the level of amateur
public cannot give a proper social im-
pact. The problem in scientific terms
should be treated in the context of for-
mulation the legal instruments for mech-
anism of the political elite renewal. Leg-
islation on lustration has been approved
in a half dozen of states with totalitarian
past. But the experience of Czech Re-
public attracts by its intensity and con-
sequences.

Solution of the issue related to for-
mation of new administrative elite after
the «Velvet Revolution» in November
1989 in Czechoslovakia was one of the
policy priorities. To that end, in the
months after the revolution were carried
out such organizational and legal mea-
sures as «personnel reconstruction» at

representative bodies (co-optation by the
laws among the deputies of the opposi-
tion» Civic Forum «and» Public against
Violence» before the first free elections)
as soon as possible conducting parlia-
mentary elections as well as the nation-
alization of property which belonged to
the Communist Party of Czechoslova-
kia'. Since 1990 the practice was intro-
duced of prohibitions to occupy certain
positions in the public administration
and law enforcement authorities for cer-
tain categories of citizens, known as
«lustration». What is the nature of this
phenomenon?

To begin with that not only the new
political leadership, but also wide public
opinion clearly realized two things. First

! Ustavni zakon ze dne 16. listopadu 1990 o
navraceni majetku Komunistické strany Cesko-
slovenska lidu Ceské a Slovenské Federativni
Republiky // Sb. zakont ¢. 496/1990. — S.1850—
1851.
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is that the state regime of 1948—-1989 in
Czechoslovakia was not a consequence
of the public will and, in fact, had an il-
legal character. The «wrongfulness» of
the previous regime was determined not
only by historians, but also legally. On
November 13, 1991 was approved the
federal law «On the period of non-free-
domy, in which the provisions of Article
1 determined that «in the 1948—1989 the
Communist regime violated human
rights and its own lawsy.

Later, in 1993 in independent Czech
Republic was approved another legisla-
tive act on the matter — «On the unlaw-
fulness of the communist regime and the
resistance against it»'. The preamble of
the Act noted: «The Parliament notes
that the Communist Party of Czechoslo-
vakia, its leaders and members are re-
sponsible for the way of power in the
country in the years 1948—1989. Name-
ly for the systematic destruction of the
traditional values of European civiliza-
tion, for intentional violations of human
rights and freedoms, for moral and eco-
nomic decline, for carried out via justice
crimes and terror against the carriers of
other views, for the replacement of a
functioning market economy by policy
management, destruction of the tradi-
tional principles of property rights, the
use of upbringing, education, science
and culture for political and ideological
purposes, reckless destruction of na-
ture».

Secondly the law- enforcement bod-
ies under a totalitarian regime used to

! Zakon ze dne 9. Cervence 1993 o protiprav-
nosti komunistického rezimu a o podporu proti
nému // Sb. zakont ¢. 198/1993. — S.1010—-1011.

serve primarily to the ruling party, and
therefore after loose the monopoly on
power by CP they find themselves in a
situation of metamorphosis. Understand-
ing of this led to the primary elimination
of the State Security Service (SSS) in
Czechoslovakia in February 1990, and
to the management of newly established
in its place initially Bureau on protection
of the constitution and democracy, and
later the Federal information Security
Service gradually began to come people
from the former dissident movement?®.
From a legal point of view «lustra-
tion» means an extract of relevant data
from the official document. Matter is that
at the time in the information assets of
the interiors (federal and republican)
were so-called «lustration cards» con-
taining, among other things, information
on whether for this person in the archives
department is or is not any material evi-
dence of its cooperation with the SSS°.
Public opinion in the country was at
that time concerned about the possible
impact of the former secret service staff
to the political process. Information from
the Parliamentary Commission of In-
quiry, which investigated the events of
November 17, 1989 (beating the student
demonstrations by police special forces),
it appeared that the SSS had in its ranks
100 thousand undercover employees, ie.

2 Jlus.: Jlemak B. «JIrocTparish» AepKaBHOIO
amapaty B Uexii i CnoBauuuni / [epxaBHe
yIpaBIiHHS Ta MICIEBE CAMOBPSIyBaHHS B
VYkpaiui: nuisixu pepopmysanus. Marepiann
MIKHapOIHOT HAYKOBO-TTPaKTHIHOI KOH(pEPEH-
mii 17-20 Bepecus 2000. — Yxropoxa, 2000. —
C. 76-86.

3 Gal F. Z prvej ruky. — Bratislava, 1991. —
P. 108.
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over 10 thousand agents. In addition to
the three categories of secret staff (resi-
dents, agents and keepers safe house),
for the SSS worked also informants —
part-time assistants of security service'.
In addition, according to K. Perknero-
voyi, about 35 thousand citizens of
Czechoslovakia were registered by the
KGB in Moscow (not being in the rele-
vant registers of undercover agents in
their own country)?. This fact also has
been perceived as a threat to young in-
dependent state.

The idea of «lustration» was imple-
mented in the political practice during
the preparation for first free parliamen-
tary elections (June 1990). «Civic Fo-
rumy initiated «lustration» of all their
candidates included to the electoral list.
In Slovakia, this initiative has been sup-
ported by the movement «Public against
Violence.» By the way, in this part of the
Federation in July 1990 continuation of
«lustration» supported by the 54.1% of
respondents, but at the same time almost
20% of respondents believed that this
was worth to be completed. Among
doubted concerning the expediency of
lustration were some prominent politi-
cians. Chairman of the Federal Assem-
bly of Czechoslovakia Alexander Dub-
cek, for example, said on this occasion:
«Yes, I am against lustration. We must
understand that the arguments and mo-
tives of cooperation with the SSS were
different for different citizens. Some of
them worked by conviction, or felt it

' Gal F. Z prvej ruky. — Bratislava, 1991. —
P. 15-116.

2 Perknerova K. Komu slouZi vnitro? — Praha,
Grafit, 1992. — P.19.

was right in terms of national security.
But there were people who were forced
to that cooperation by concrete life situ-
ation ...»°.

However, the first freely elected
Czechoslovak parliament decided not
only to continue the «lustration» of the
state apparatus, but also to regulate it at
the level of federal law. On October 4,
1991 Czechoslovakia Federal Assembly
approved the law called «On Establish-
ment certain preconditions for occupa-
tion certain positions in public bodies
and organizations of Czechoslovakia, the
Czech Republic and the Slovak Repub-
lic» (so-called « the lustration law»)*. It
regulated grounds and mechanism of
«lustrationy.

Under the provisions of §1of men-
tioned above Law, it is used only for the
elected positions, appointment or ap-
proval, in such public bodies and orga-
nizations as: 1) governments of CSFR,
the Czech Republic and the Slovak Re-
public; 2) The Czechoslovak Army (po-
sitions that correspond to the rank of
colonel and general, DAs); 3) Federal
information security, federal police
corps, Police Corps of Castle; 4) Office
of the President of CSFR, Office of the
Federal Assembly, CPR Office, Office of
the SPR, the government presidium
CSFR, the Presidium of the Government
of the Czech Republic, the government

* Dubcéek znamy a neznamy. Zost. Tereza
Michalova. — Bratislava, 1993. — P. 71

4 Zakon ze dne 4. fijna 1991, kterym se sta-
novi nékteré dalsi predpoklady pro vykon né-
kterych funkci ve statnich organech a organiza-
cich Ceské a Slovenské Federativni Republiky,
Ceské republiky a Slovenské republiky // Sb.
zakont ¢. 451/1991. — S.2106-2110.
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presidium SR Office of the Constitu-
tional Court of CSFR, the Czech Consti-
tutional Court Office, Office of the Con-
stitutional Court of the Slovak Republic,
CSFR Office of the Supreme Court, the
Office of the High court of the Czech
Republic, Office of the Supreme Court
of the Slovak Republic, the Presidium of
the Czechoslovak Academy of Sciences
and the Presidium of the Slovak Acad-
emy of Sciences; 5) Czechoslovak Ra-
dio, Czech Radio, Slovak Radio;
Czechoslovak Television, Czech Televi-
sion, Slovak Television; Czechoslovak
News Agency, Czechoslovak News
Agency of Czech Republic, Czech News
Agency of the Slovak Republic; 6) State
enterprises and organizations, corpora-
tions, where most of the shares owned
by the government, the foreign trade en-
terprises, public organizations of the
Czechoslovak state roads, public funds,
public financial institutions, Czechoslo-
vak State Bank. To the positions that fall
under the «lustration» under this para-
graph, refer only positions of top manag-
ers in these organizations and executives
who are in their direct supervision and
in universities — also office functionaries
and elected academic positions, which
are approved by the academic senate; 7)
judges, jurors, prosecutors, investigators
prosecutors, employees of state notaries,
public arbitrators and the person who
acted as «reservey officers of justice,
prosecutors, notaries and arbitration.
The above positions the citizen of
CSFR under §2 of the Law could occupy
only on condition that during the period
from February 25, 1948 to November
17, 1989 he did not belong to any of the

following categories of persons: a) Na-
tional Security Corps officer in the State
Security; b) was not registered within the
State Security materials as resident
agent, keeper of safe houses, apartments
tenant, informant or voluntary employee
of State Security; ¢) State Security con-
scious employee; d) The Secretary body
of Czechoslovakia CP or Slovakia CP
even from the district level and above it,
a member of the Presidium of these bod-
ies, Central Committee member or mem-
ber of the Central Committee of the
CPS; Bureau member of the leadership
on party work in the Czech regions or
member of the leadership of party work
in the Czech regions, except for those
who held these positions during the pe-
riod from January 1, 1968 to May 1,
1969; e) the staff of the above party po-
litical leadership to the area of national
security Corps; €) a member of the Peo-
ple’s Militia; g) a member of the Action
Committee of the National Front after 25
February 1948 .; Member of check com-
missions after February 25, 1948 or a
member of verification commissions
during the «normalization» after 21 Au-
gust 1968 .; g) listener of the High
School of KGB by F. E. Dzerzhinsky, for
employees under the Council of State
Security Ministers of the USSR; for em-
ployees after Graduate School of the
USSR Ministry of Public Security; High
political School of the USSR graduate
student, or students of these schools with
a term of more than three months of
training.

In addition, further restrictions are
imposed to people who wanted to take
positions in the federal police and secu-
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rity service. So, to occupy positions in
the Federal Ministry of the Interior, the
Federal Security Information Service,
Federal Police Corps and Corps Police
of Castle citizen could on condition that
during the period from February 25,
1948 to November 17, 1989 also was
not: a) an employee of the National Se-
curity Corps who served in the state se-
curity unit at the site counterintelligence
direction; b) appointed chief of the above
and in the bodies of national security; a)
in the case of national security as secre-
tary of the party committee Czechoslo-
vakia CP or the CPS party committee
member of the party committee of man-
agement or employee of the National
Security Corps who served in the Office
of political education, education, culture
and propaganda of the Federal Ministry
of the Interior (§3).

In the Czech Republic to restrict the
following categories of persons to serve
in the Ministry of Interior, police and
correctional service of this subject of the
federation on April 28, 1992 was ad-
opted a separate law «On some addi-
tional conditions for some positions that
are adopted or appointed by the Police
of Czech Republic and employees of
correctional Services of the Czech Re-
public «(so-called» small lustration
law», Ne279/1992 g.)!. It, in particular,
specified that persons who fall under

I Zakon Ceské narodni rady ze dne 28. dub-
na 1992 o nékterych dalsich ptfedpoklady pro
vykon nékterych funkei obsazovanych ustano-
venim nebo jmenovanim ptislusnikt Policie
Ceské republiky a piislusniki Vézenské sluzby
Ceské republiky // Sb. zakonit &. 279/1992. —
S.1546-1549.

lustration conditions provided by the
federal law could occupy lower positions
of investigators and police officers who
were in no way related to management
functions.

It should be noted that the Law of
1991 provided the right for the Federal
Minister of Defense and Internal Affairs,
Chief Information Officer and Director
of the Federal Security Police Corps to
grant exemptions to the general rules of
«lustrationy if their application would
have caused serious prejudice to the in-
terests of national security.

The Act provided for a procedure of
«lustration». A citizen who has to take
up powers in the bodies or organizations
that are subject to restrictions, submit a
certificate, personal official statement or
the conclusion by leader of this body or
organization that under the previous re-
gime that person did not belong to any
of the categories of persons covered by
§2 of «lustration law». On issuing cer-
tificates the citizen makes a request to
the Federal Ministry of the Interior. If a
citizen is already working on one of the
office envisaged by §1 of the Law num-
ber 451, a request for him makes the
head of the authority or body which has
the right to appoint (approve) for the
position, and the request should be made
no later than 30 days after the entry into
force of the law (Article 6). Is interesting
that itself reference, the conclusion and
the data they contain and which serve to
the implementation of «lustration» and
litigation are not recognized by §10 of
the Law as facts that are secret.

In order to verify a fact related to the
conduct of «lustration» at the Federal
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Ministry of the Interior was established
an independent commission. Chairman,
deputy chairman and a member of the
commission had been appointed by the
Presidium of the Federal Assembly of
CSFR from the people who have an im-
peccable reputation and were not depu-
ties of the Federal Assembly. Two mem-
bers of the commission appointed by the
Minister of Interior CSFR, three mem-
bers — Presidium of the Czech National
Council and the Presidium of the Slovak
National Council, one member — Direc-
tor of the Federal information Security
Service, defense minister CSFR, the
Minister of Interior of the Czech Repub-
lic, Minister of Interior of the Slovak
Republic. This law required that mem-
bers of the committee appointed by the
Ministers and the Director of the Fed-
eral information Security Service must
have completed a law degree, and im-
mediately emphasized that so is not con-
sidered education received at the High
School of National Security Corps.
Commission meeting held behind closed
doors. Citizen whom relates the matter
before the meeting is provided the op-
portunity to review all records and facts,
including written materials about him.
During the meeting of the commission
he is also provided the opportunity to
speak on all the facts. Persons invited to
undertake to come to the commission,
to tell the truth and nothing to hide. On
the duty to give testimony of a witness,
on invitation, excuse, prohibition inter-
rogation, right to refuse testimony, the
right to speak as a witness and recruit-
ment, his responsibilities were distrib-
uted by the criminal procedure law. Re-

cent made effective the activity of such
commission.

It must be emphasized specific sign
of the Act of October 4, 1991 — it had
inverse effect. According to §14 of this
regulation, if the citizen does not meet
the «lustration» requirements for the po-
sitions, an employment contract with
him is terminated not later than 15 days
from the day on which it became known
to the organization. The illegality of ter-
mination of employment or service rela-
tionship can be appealed by citizen in
court no later than 2 months from the
date when should be terminated such a
relationship with him. The complaint of
the citizen is considered at regional court
in the first instance at his place of resi-
dence (§18). Fair to be noted that some
Czech researchers (including known le-
gal scholars Yichinski S. and V. Mi-
kuled) subjected to harsh criticism «lus-
tration law» on constitutional and legal
point of view. Their argument: the law
cannot establish collective legal liability,
especially — of retroactively; it cannot be
based on individual guilt; on these and
other reasons it conflicts with the rules
of the Federal Constitution and interna-
tional treaties that undertook Czechoslo-
vak state, particularly in the field of hu-
man rights. These scholars argue that
indeed for years 1948-1989 the Com-
munist regime systematically and with
different levels of intensity violated ba-
sic human rights in Czechoslovakia. For
such acts are responsible persons «who
created political and state power by their
actions and actively supported it and
helped to keep» but, they believe the
legal responsibility (especially criminal)
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to such persons may be used only on an
individual basis, based on legal assess-
ment of specific acts'.

As for practice of application the fed-
eral law, we note that the de facto «lus-
tration» of the state apparatus was held
in the Czech Republic, much less — in
the Slovak Republic, and was marked
primarily as preventive in nature. Most
civil servants from among those whom
covered the «lustration law» left their
own positions or were not pretending to
the specified position.

Summarized data on the application
of the rules of lustration were submitted
by the Ministry of Interior of Czech Re-
public in accordance to case at the Con-
stitutional Court of the Czech of 2001 on
the constitutionality of two laws: the
lustration Ne451/1991 and so-called
«small lustration law» Ne279 /1992 The
data provided to the court contained the
following numbers: Ministry of Interior
of Czech Republic issued from 1991 to
November 5, 2001 a total 366 980 «lus-
tration statements», including «positive»
(i.e. verifying compliance of citizens
with lustration requirements) — 3,45%.
After receiving «positive» statement 692
citizens disagreed with them and filed a
complaint, and in 117 cases they have
achieved their viewing?. The above
means that for ten years in the Czech
Republic more than 12 500 people were
not admitted to positions in state bodies

U Ji¢insky Z., Mikule V. Nékteré ustavné-
pravni otazky tzv. lustraéniho zakona // Pravnik,
¢.3-4/1992. — S.227-233.

2 Nalez Ustavniho soudu Ceské republikii ze
dne 5. prosince 2001 o navrhu skupiny 44 po-
slanct na zruSeni zakona ¢. 451/1991 Sb., kte-

and institutions or have been released
from them on the grounds set out in lus-
tration law.

In Ukraine, as in other post-Soviet
states, indicated legislative act, as well
as its practical application, has repeat-
edly been criticized. However, in reality,
but without legislative support, «lustra-
tion” practice regarding managerial per-
sonnel of security service has been ap-
plied in Ukraine since independence in
August 1991, and in 2005 took place»
cleaning» of the state apparatus, which
was perceived as persecution for the po-
litical beliefs. This approach marked by
legal nihilism, because took place with-
out the legitimate reason and due pro-
cess.

In the Czech Republic purposeful
formation of new elite, as in other Cen-
tral European countries had an undeni-
able influence on the directions sequence
and pace of systemic reforms. First, in a
few years has been formed a new admin-
istrative elite that was not associated
with the past and, most importantly, un-
official relations among themselves.
A new generation of politicians and
civil servants (with a relatively young
average age) did not know the experi-
ence of the previous system, guided by
other values and this affected on the in-
tensity of reform. Second, the Commu-
nist Party itself, though preserved in the
Czech Republic its name (from 1990 it

rym se stanovi néktere dalsi pfedpoklady pro
vykon nekterych funkci ve statnich organech a
organizacich Ceské a Slovenske Federativni Re-
publiky, Ceské republiky a Slovenske republiky,
ve zneni pozdéjsich predpist... / Sb. zadkonil
¢. 35/2001. — S.616-636.
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is called «Communist Party of Bohemia
and Moraviay), has undergone signifi-
cant internal change. Thirdly, the Czech
Republic has avoided political and ad-
ministrative crisis. The political the elite
united around the policy priorities that
are based on European values. Fourth,
the lustration law decided another prob-
lem — the protection of the rights of per-
sons whom it is addressed. These per-

sons are protected from unlawful use of
archival material regarding them, from
possible use of information compromis-
ing them and therefore — manipulation.
Based on the above, the appropriateness
of legislative regulation of lustration in
Ukraine is of no doubt.

Published: Ilpaso Yxpainu. —2014. — Ne 4. —
C. 126-133.
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Classical and non-classical models
of legal reality comprehension

the division into classical and non-
classical (post-non-classical) with re-
spect to characteristic features and stag-
es of the development of philosophy as
a science (as a whole and its separate
branches) is rather spread in the modern
scientific literature'. Such distinction can
be seen in philosophy of law too, and
besides not only on the problem of un-
derstanding of law as a whole?, but com-
prehending particular legal phenomena’.
At the same time the peculiarities as ex-

! TloctHeknaccuka: ¢puiocopus, HayKa,
KynpTypa: KonnektuBHas MoHOTpadus / OTB.
pen. JI. I1. Kusmenko u B. C. Crenun. — CII6.,
20009.

2 Heknaccuueckas Gpuiiocodus mpasa: Bo-
npocsl U oTBeTHl / Makcumon C. U., [lepmsi-
koB 1O. E., [TonsikoB A. B., Cto6a A. B., Uect-
HoB M. JI., YerBepnun B. A. Ilox pen.
A. B. CtoBObI. — X., 2013.

3 KapramreBa A. ®inocodcbkuii CMHCI Kiia-
CHYHOI Ta HEKJIACHYHOI KOHIIETIIi#f aBTOPCHKO-
ro npasa / A. Kapramesa / @imocodis mpasa
i 3aranpHa Teopis mpaBa. — 2013. — Ne |, —
C. 260-267.

istence of law and its cognition which
are significantly differ from existence
and cognition of natural and other social
processes determine the necessity of
posing the question about possibilities
and borders of the concepts ‘classical’
and ‘non-classical’ usage with regard to
different conceptions of understanding
of law evaluation. To decide this ques-
tion is principal in conditions of post-
Soviet jurisprudence search for its meth-
odological identity.

The theme of classical and non-
classical (or post-classical) paradigms
correlation in comprehending law is ac-
tively discussed in the contemporary
Russian and Ukrainian theoretical juris-
prudence®. In particular, A. V. Polya-

* Tlonsixo A. B. Iporianue ¢ KJIacCHKOM,
nin Kax Bo3MO)KHa KOMMYHHMKaTHBHAS TEOPUs
npaBa / A. [lonsikoB // Poccuiickuii e:xerofHuK
Teopun npasa. — Ne 1. — 2008. — CII6., 2009. —
C. 9-42; Maxcumos C. U. [IpaBoBas peainb-
HOCTB: ONBIT (PUIOCOPCKOTO OCMBICICHUS /
C. K. Makcumos. — X., 2002; Yectros . JI. ITo-
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kov, announcing ‘farewell to classics’
interprets non-classical legal understand-
ing as integral understanding of law in
the form of author’s interpretation of
communicative legal theory'. In the
works of the author of this article’s con-
tradistinction of classical and non-clas-
sical ways of comprehension of law is
used to the distinction of corresponding
kinds of theories of natural law?. Giving
advantage to the term ‘postclassical’ be-
fore the term ‘non-classical’ I. L. Chest-
nov offers a program of changing ontol-
ogy and methodology of jurisprudence
as a whole and the theory of law in par-
ticular’. Postclassical epistemology of
law, according to his position, is, first of
all, in application of three ‘turnings’ in
the Humanities: linguistic, anthropo-
logical and pragmatic to the description
and explanation of juridical reality. That
is why, law, to his point of view, is a text
created by a person and reproduced by
the actions and mental representations of
people. Thus, law is not a stated structure
reduced to one of its levels, but «a pro-
cess of legal reality reproduction (italic
is mine. — S. M.)»*.

CTKJIaccu4eckas Teopus rpasa. MoHorpadwus /
. JI. YectHos. — CII6., 2012; Tumommna E. B.
Teopus u counonorus npasa JI. W. [lerpaxkuu-
KOT'0 B KOHTEKCTE KJIACCHYECKOT0 M MOCTKJIACH-
yeckoro npasononumanus / E. B. TumomnHa.
ABtoped. uc. ... JOKT. 1opua. Hayk. — M., 2013.

! TlonsikoB A. B. IIpomanue ¢ KJIaCCUKOM,
nnn Kak Bo3aMoxkHA KOMMYHUKaTUBHAA TCOpUA
npaBa. — C. 9-42..

2 Maxkcumos C. U. TIpaBoBasi peabHOCTb:
onbIT GpUI0COPCKOro OCMBICIEHUS. — X.,
2002. - C. 76—-142.

3 Yectros U. JI. TTocTkmaccuueckas TeOpus
npasa. Monorpadwus. — C. 12.

4 Ibid.

There a considerable analytical-syn-
thetical work on the features of classical
and non-classical (or postclassical) legal
understanding systematization and com-
parison should be mentioned. This work
was done by H. V. Timoshina in her Doc-
tor’s dissertation®. Presenting these ways
of legal understanding as definite styles
of theoretical legal thinking, typological
features of which are defined by the kind
of scientific rationality, the researcher
distinguished them according to some
bases, on the way of interpretation of
legal reality, first of all: on objectivist, or
subject-object, essence of law interpreta-
tion from one hand, and constituting,
processuality through interpretation
practices of the subject — from the other.
Together with 1) objectivist interpreta-
tion of existence of law, as scientists
think, for classical legal understanding
is characteristic: 2) representation of a
subject as a viewer and no influence of
the method on the object of cognition;
3) correspondent theory of truth; 4) ex-
haustive explanation of legal reality in
the form of objective truth; 5) studying
the object as a ‘pure’ one, without con-
sidering socio-cultural determinants;
6) prescriptive character of the theory
which becomes the basis for theoretical
schemes realization. In its turn, for non-
classical conceptions together with
1) processuality of interpretation prac-
tices of the subjects also characteristic:
2) constituting the subject by a research
method; 3) coherent theory of truth;

5 Tumommna E. B. Teopust u cOHOIOTUs
npasa JI. 1. [leTpa)kuKOro B KOHTEKCTE KJac-
CHYECKOT0 M MOCTKIACHYECKOTO IPABOIIOHNMa-
HUs. ABTOped. AKC. ... JOKT. IOPUJI. HAYK.
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4) principal incompleteness of theoreti-
cal legal knowledge; 5) socio-cultural
determination of legal reflection; 6) con-
sideration of the theory of law not as
abstract knowledge, but as an instrument
of the decision choosing in problematic
situation'.

H. V. Timoshina stresses that in clas-
sical legal understanding the specifics of
legal reality in comparison with the real-
ity specified by the procedures of natural
scientific methodology is not articulated.
Jusnaturalismus and juspositivismus
which present rationalist and empiric
variant of legal philosophy’s naturalism
are typical examples of such understand-
ing of law. Complication of the picture
of the legal reality is characteristic for
non-classical understanding of law, and
that is why classical interpretation of law
as priori idea of law, «sovereign’s com-
mand» or «legal order» begins to be ac-
cepted as empty?.

Generally agreeing with the concep-
tions of characteristic features of classi-
cal and non-classical (or post-classical)
legal understanding and its methodolog-
ical bases offered by I. L. Chestnov and
H. A. Timoshina, I could not but pay
attention to some divergences between
them and to the typology of classical and
non-classical in the literature in the con-
text of epistemological models which
appeared in the second half of XIX-
XX centuries®. Extrapolation of these

! Ibid. S.10. — In this it should be noted that
both researchers correlate their analysis of
‘classics’ with the concept of legal reality.

2 Ibid. S. 22 - 23.

> Bpsuuk H. B. BBeaeHue B COBpEMEHHY IO
TEOpHIO MO3HaHUA. YuebHOe mocobue /
I1. B. Bpsaauk. — M.; Ekatepunoypr, 2003.

models on the subject sphere of philoso-
phy of law allows introducing the con-
cept ‘legal reality comprehension mod-
el’, methodological meaning of which
will be explicated further in this work.

The author of the mentioned concep-
tion N. V. Bryanick distinguishes be-
tween three principally possible episte-
mological models based on the definite
principles: 1) objectivist-realists, subor-
dinated to the principle of reality; 2) con-
structionist (founded on the principle of
construction) and 3) symbolic epistemo-
logical model which correspond to the
principle of symbolism. These are not
only historical, but actual and mutually
complimentary each other ways of think-
ing*. Each of the main epistemological
models has internal integrity, definite
completeness and consistency as for the
compliance with the principle accepted
as basic, they differ on the interpretation
of the nature of cognitive activity,
knowledge and truth.

From the point of view of objectivist-
realist epistemological model cognition
is the way of reproduction by the cogniz-
ing subject of the reality, of the world
surrounding us. Such approach fully re-
alizes the principle of reality and back-
grounds on the everyday world experi-
ence and corresponds to the ‘natural
setting’ of a person’s attitude to the
world. In regard to the science the prin-
ciple of reality is specified in the prin-
ciple of objectivity according to which
classical science performs. Knowledge
is the summation of cognitive images
bearing similarity with the cognoscible

* Ibid. — S. 250-251.
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object which are its ‘portrait’ (reflective,
photographic) copy. This is the position
of essentialism. The truth is understood
as concordance, it is the measure with the
help of which the accordance of knowl-
edge with the real nature of the things
themselves (processes, attributes) can be
established. Such model originates from
Plato-Aristotle tradition, and its propo-
nents are Marx-Engels’ tradition in phi-
losophy, French materialism and classi-
cal positivism. It really coincides with
naturalistic model in I. L. Chestnov and
H. V. Timoshima’s conceptions and is
represented in classical (naturalistic)
conceptions of natural law and juridical
positivism including Marx theory of law
based on the principle of objectivity.
The principles of the other — con-
structivist — model were reflected on the
material of science by I. Kant, first of all.
Cognition is interpreted as creation, con-
struction, constructing of the cognosci-
ble object'. Operationalism opposes its
position to scientific realism: “In science
a cognoscible object (‘physical reali-
ty’) — if speaking about physics, ‘math-
ematical reality’, if speaking about math-
ematics, ‘linguistic reality’ — if speaking
about linguistics, etc (we add ‘legal real-
ity’, if to speak about law. — §. M.)) is
not as a kind of original datum for a re-
searcher, it is a result of his (her)
activity”?. Knowledge is transformation
of a cognoscible subject’s abilities, but
not of the essence of an object. That is
why such approach is phenomenalist.
The essence of knowledge is focused on
the subject. The truth is also focused

! Ibid. — S.258.
2 Ibid. — S.260.

within the sphere of the subject’s activ-
ity; it is the evaluation of some mental
conditions of human activity which can
possibly be established with the help of
special mental procedures. According to
Kant, the truth is concordance of knowl-
edge with the laws of cognitive — ratio-
nal activity, i.e. the truth performs as
concordance, coherence.

Objectivist-realist and subjectivist-
constuctivist models of the world com-
prehension refer to classical epistemo-
logical tradition. Alongside with them,
proper non-classical model — symbolic —
stands out. This model considers influ-
ence of culture on cognitive process, its
philosophical basis — ‘philosophy of lan-
guage’ in the broadest sense. Creation of
senses and sign system (text) makes the
essence of culture. Thus, in this episte-
mological model cognition is notional,
spiritual-energetic comprehension of the
essence, given by the symbols (or ex-
pressed in the language), knowledge is
symbolic (= language, verbal) reality,
presented in notional images the essence
of cognoscible, and the truth gains epis-
temological meaning and is expressed in
authenticity, i.e. beingness, realness of
the symbols.

Thus, if the aim of cognition in the
first model is an explanation of the es-
sence of the cognoscible, in the second
model — a description of that how it is
presented to us, but for the third (sym-
bolic) model of cognition its aim is com-
prehension’. “Cognition as comprehen-
sion leads epistemology into thematic
field of hermeneutics; and one of the

3 Ibid. — S.276.
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non-classical direction in the modern
theory of cognition is being worked out
in the contact with hermeneutics™'.
Therefore, in this model hermeneutic
(interpretational) approach to compre-
hension of cognition as a whole and
comprehension of legal reality, in par-
ticular, is realized, expressing proper
non-classical approach to legal under-
standing.

Difficulties with elicitation of epis-
temological nature of law (because it can
not be presented as some thing that can
be pointed at: this is law, but rather is a
specific world) determined the necessity
to apply to the category of ‘legal reality’
as ontological (onto-epistemological, if
to be precise) basis for pointing out dif-
ferent models of law comprehension.
Legal reality (similarly to the concepts
of physical, social, cultural, moral, psy-
chological and other realities)? is the
category for expressing the features of
the world of law in all its diversity. Sys-
tematic representation of the multi-fac-
eted manifestations of law allowed for-
mulating the ‘conception of legal reali-
ty’.

It should be noticed, that combina-
tion of the concepts ‘reality’ and ‘law’ is
so obvious, that combination ‘legal real-
ity’ was found and still is in the works of
many other researchers.

Sometimes (as in the above exam-
ined works by H. V. Timoshima and

! Tbid.

2 Makcumos C. U. TIpaBoBasi pealibHOCTb:
ombIT puocodckroro ocmbicienus. C. 146-147.

3 Maxkcumos C. U. Konuenmus npaBoBoi
peansHOCTH // Hexmaccuueckas ¢punocodus
mpaBa: Bompocsl 1 oTeTHl. C. 31-61.

I. L. Chestnov) its application is ap-
peared to be systematic and conceptu-
ally justified, but sometimes very arbi-
trary and without including in the system
of other concepts and categories. Be-
sides, very often epistemological cate-
gory ‘reality’ is substituted by its ordi-
nary interpretation — empiric manifesta-
tion of law, by that “how law really
functions” (in this sense it would be
more correct to use the concept ’legal
reality’). As reality is inherent to phe-
nomena character to have essence inde-
pendent from our will and wish, thus,
legal reality in that not only exist in the
legal institutions and legal relations, but
those obviousnesses which could not
have substantive essence, but we could
not but consider. This concept allows
combining the question of what is law
with the question how it exists (what is
the way of its essence, to what type of
reality it belongs). In this, legal reality
should be perceived not as external for
a person (the subject of comprehension)
reality, but the one in which a person
himself is involved in the process of
communication with the other partici-
pants of legal life.

Legal reality is not some substantial
part of reality, but just the way of orga-
nization and interpretation of definite
aspects of a person’s social life, the es-
sence of a person. But this way is so
essential, that in its absence the human
world splits, and in this connection we
perceive it as really existing. And right
in this is the difference between the ex-
istence of law and the existence of prop-
erly social objects, because the world of
law in its basis is the world of the due,
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but not factual (empiric) existence. But
this does not mean that law, firstly, is
inexistent phenomenon and does not
have a status of existent, and, secondly,
is not connected with society, and is not
a social phenomenon. Law certainly is
social phenomenon because it is deter-
mined by some social interests, but not
only by them. Law is relatively indepen-
dent from existing social relations, and
in some sense has its own logic. Its ex-
istence could not be limited to the exis-
tence of factual, i.e. to the legal texts,
legal institutions, and relations between
people.

Intersubject interaction is ontological
basis of law, but not as some substan-
tional reality, but as its ideal-meaning
aspect, when people’s common existence
threatens to turn into arbitrariness, pos-
sibility of making harm for another that
is why it contains the moment of due to
restrain from such threat. That is why
legal ontology is ontology of intersub-
jectivity, and primal reality of law stands
out as the meaning of law which consists
of ought (absolutely categorically mu-
tual demands between the subjects of
social communication) and elicited (ex-
plicated) from the communicative rela-
tion of at least two subjects.

Thus, law is deontological reality,
i.e., ideally constructed being, the es-
sence of which is in the ought, and
though it is not fixed on itself, appears
in the empiric world, it is not confined
to social facts. Legal reality has meaning
construction. Legal meanings are sub-
jected in mental settings, ideas and theo-
ries, in sign-symbolic forms of the norms
and institutions, in human actions and

relations, i.e. in different manifestations
of legal reality.

Following from that has already been
said, different models of law cognition are
the models of legal reality comprehen-
sion. Starting point of any law compre-
hension is the question of possibility to
comprehend. Can we say something about
legal reality? What is the nature of such
utterances? In what way can legal reality
be given to us? Obviously, the answer to
this question is closely connected with the
answer about the nature and the ways of
legal reality existence that, in its turn, sug-
gests some preliminary understanding,
taking us back to the prior question about
the possibility of the latest.

The difficulty with entering into this
circle is that because of the diversity and
procedural nature of law it can not be
‘caught’ in its entire. We always see not
all legal reality in general, but some of
the forms of existence of law or stages
of its realization: the idea of law, sign
forms, interrelation between social sub-
jects.

This circumstance conditions the ac-
ceptance of methodological pluralism in
law comprehension, but not as eclectic
conglomeration of different definitions
of law, but as pointing out the main ide-
ological and methodological approaches
to its comprehension in their subordina-
tion and complementarity.

Depending on what is offered as the
basis of authentic reality of law, i.e., such
space, in which legal meanings are ‘lo-
cated’, four main ways of legal reality
comprehension can be pointed out, each
of which is accented on one of its as-
pects:
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1) legal positivism is accented on the
external side of legal reality, the set of
rules provided by the coercive power of
a state;

2) legal objectivism is accented on
the social conditionality of law, its en-
rooting into life;

3) legal subjectivism, or classical
conceptions of natural law, is accented
on ideal and moral side of law unfolding
the idea of law in the subject’s con-
science;

4) legal intersubjectivity, or non-
classical conceptions of natural law, ac-
cented on that side of law which is re-
vealed in the process of the subjects in-
teraction, in their communication and
interpretation of the position of the
Other'.

Each of these approaches to legal
reality comprehension (which can be
marked as empiric, essentialist, deonto-
logical-constructivist, interpretation-
communicative) has its advantages and
disadvantages. Legal positivism is ori-
ented on the comprehension of institu-
tional side of law, and thanks to this it
achieves definite severity and clearness
of'its provisions, but provides somehow
depleted image of legal reality, ignoring
its ideal side. Legal objectivism focusing
attention on social basis of law, first of
all, enrootness of law into human’s life
turns out to be insensitive to the problem
of justice, other axiological foundations
of law. Legal subjectivism, pointing at
enrootness of legal meanings in con-
science, offers wonderful models of le-
gal world outlook but at the same time

' Makcumos C. U. TIpaBoBasi peanbHOCTb:
onbIT punocogpekoro ocmbicnenus. C. 138—-142.

showing some detachment from real life.

Three above mentioned approaches
express classical understanding of law
based on the separation of essence and
being (as the theory of natural law and
legal positivism), subject and object (as
subjectivism and objectivism), they pro-
ceed from external position of a re-
searcher as observer. They are opposed
by non-classical approach to law com-
prehension, based on overcoming of one
sidedness of other approaches — the posi-
tion of intersubjectivity, coming out
from the position of a researcher as a
participant of legal events which is real-
ized, first of all, in phenomenological-
hermeneutic and communicative-discur-
sive forms.

According to this approach legal re-
ality can not be embraced in all its en-
tirety not only because of its dynamism,
but because here we can not be in the
position of the external observer, always
manifesting ourselves as a participant of
legal relations who comprehends his/her
being-in-law from ‘inside’. That is why
the meaning of law is not dissolved in
the subject’s conscience or in the exter-
nal social world, but is seen as the result
of the meeting (communication) of the
subjects immersed into the life-world in
the process of which, thus, law is real-
ized and reproduced.

Regarding to cognitive-methodolog-
ical aspects of the conception of legal
reality we can say the following: posi-
tivist-objective, subjectivist and inter-
subjectivist models of its comprehension
correspond to the main epistemological
models overviewed before: realist, con-
structivist, and symbolic; the first two of
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which relate to classical model, and the
third one — to non-classical.

Such analysis gives ground to intro-
duce some specifications in the interpre-
tation of the models of comprehension
of legal reality which have been dis-
cussed in the first part of the article.

First of all, it concerns characteristics
of the second, subjectivist model. It can
not be attributed to non-classical from
the point of philosophical criteria. Clas-
sics in philosophy include both objectiv-
ist and subjectivist approaches, but in
science constructivist subjectivism ex-
presses its nature better than naive real-
istic setting of objectivism. Here it would
be more appropriate to speak about tra-
ditional and classical models of science,
specifying that for cognition of law the
way out into the sphere of constructiv-

ism is not spread much but an essential
approach to it. No approach has absolute
advantage. Largely, the choice of this or
that approach focusing on a correspon-
dent aspect of legal reality gives the op-
portunity to decide definite sphere of
questions more or less satisfactory. Non-
classical approach to law comprehension
in the borders of post-Soviet jurispru-
dence can be inappropriate for philoso-
phy and scientific knowledge as a whole.
That is why when ‘farewell to classics’
1s announced, that better means farewell
to Marxist tradition in the theory of law
(which in its basis is objectivist), as a
call for true scientific character of the
theory of law and all legal science as a
whole.

Published: [lpaso Yxpainu. —2014. —Ne 1. —
C. 61-68.
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Some issues of preparation
of judicial reform of 1864

the peasant reform became the turn-
ing point in the history of Russia in the
19-th century. It gave an immediate im-
petus to the territorial (Zemstvo), city,
judicial, military and other reforms,
which significantly transformed the po-
litical superstructure of the empire,

The judicial reform of 1864 became
one of the largest, democratic and con-
secutive ones'. There had not been an-
other reform where the ideology of for-
mal equality was most fully reflected in
its principles. All existing reforms estab-
lished the guarding role of tsarism, pro-
tection of interests of the nobility dis-
tinctly enough. It must be kept in mind
that courts, judicature are the systems
that an ordinary citizen doesn’t face
daily, and he can easily live his life, but

I Kopotkux M. I'. Bops6a B mpaBUTENbCT-
BEHHBIX KpyTrax II0 T0BOJly IPUHLIUIIOB Cy/1e0-
HoH pepopmsl B Pocenn (1857-1859) / M. I. Ko-
potkux // TocymapcTBeHHBIA CTPOH M ITOJUTH-
KO-IIpaBOBble uJeu Poccuu BTOpOH MOJIOBUHBI
XIX cronetus — Boponex, 1987. — P. 5.

never attend court. Nevertheless, the ju-
dicial reform wasn’t less important for
the citizens of the Russian Empire than
the other ones. It is a courtroom where
vital interests of citizens clash. So, a
highly-effective and accessible judicial
system, a reasonable and transparent
procedure and procedural guarantees are
important for the whole society. From
this point of view the judicial reform
concerned the interests of all classes, all
layers of Russian society.

The judicial reform still possesses
special interest, although one and a half
century has passed from the moment of
its implementation: the principles of ju-
diciary and legal proceedings embodied
in the court statutes haven’t sunk into
oblivion; they are still the subject of di-
rect law-making and practical applica-
tion. Nowadays old legal ideas and leg-
islation can’t be directly transferred to
life, while it is advisable to use all sen-
sible and helpful ideas in the field of
judicial system and legal proceedings in
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the course of the judicial reform in
Ukraine.

The 1864 judicial reform, as well as
other reforms of the 60—70th years in the
19-th century, was the consequence of
crisis in Russian society, including the
crisis of tops, i.e. when the ruling estab-
lishment became aware of the necessity
of changing political and legal life in the
state. Different links of the autocracy
machine had become useless by the mid-
dle of the 19-th century, but, perhaps, no
public unit was in so nasty state as the
judicial system. «Corruption, bribery,
lawlessness, unskillfulness of judges at
different levels characterized the judicial
system of the first half of the 19-th cen-
tury which in general wasn’t capable to
solve legal problems»!'. It should be
mentioned that the society did not want
to live as before, it demanded a judicial
reform not less than it needed a peasant
reform. All were interested in the court
system reform, except the judicial offi-
cials who profited from injustice and
who hampered any innovation. There is
no surprise that the supporters of the
judicial reforms were the emperor Alex-
ander II? and his brother Konstantin
Nikolayevich who adhered to more rad-
ical and liberal views.?

! EBosrortis eTocy ropucta (iCTOpHYHU# Ta
COLIaJIbHO-TICUXOJIOTIYHHI HapHC): 3a pell.
B. O. JlozoBoro, B. O. Pym’snuesa. — X. : Ilpa-
Bo, 2011. — P. 151.

2 Kapmauye M. /. Hapactanue «xpusuca
BepxoB» B Poccun BTopoi nosnoBunsl XI1X cTo-
netus / M. JI. Kapmaues, M. I'. KopoTkux //
Bypxyasusie pedopmsr B Poccuu BTOpoii moso-
BuHbl XIX Beka. — Boponex, 1987. — P. 9.

3 Koporkux M. I'. Boprba B paBUTEILCT-
BEHHBIX KPYyTax I10 MOBOAY MPUHIIUIIOB Cy1e0-

The judicial crisis demonstrated it-
self in a wide range of circumstances
which predetermined the need for judi-
cial reform. First of all, there was no
strong legal base for the needed changes.
The pre-reform court system was based
on the legislation enacted by Peter I and
Catherine II, particularly the standards
of the Cathedral code of 1649 and the
court decisions in the Decembrists’ case.
At the beginning of the 19—th century
M. Speransky systematized Russian law.
As a result, the judicial legislation was
included into the second book of the
15-th volume of the Code of Laws of the
Russian Empire, as A. Koni wrote, it
turned out «incoherent collection of the
rulings made at different times».

The pre-reform court is characterized
by a variety of judicial bodies, compli-
cacy and complexity of legal proceed-
ings, in some cases by impossibility to
establish jurisdiction of a judicial body
to hear varying kinds of cases. Conse-
quently, cases went from one court to
another endlessly, often coming back to
the court of first instance, from where
again began a long way up, thus the pro-
cedure often took decades. In the annual
report of 1842 the Minister of Jus-
tice V. Panin stated that the number of
trials lasted more than ten years, where
separate proceedings took 28 years®*.

Ho# pedopmbl B Poccun (1857-1859) / M. I. Ko-
porkux // [ocynapcTBeHHBIH CTPOi U TIOJINTH-
KO-TIIpaBoOBbIe ujeu Poccun BTOpPOI MOTOBUHBL
XIX cronerus — Boponex, 1987. — C. 18.

4 TInetHeB B. PaboThI 10 COCTABIEHHUIO MIPO-
€KTOB cyieOHOr0 peodpa3oBanus 10 1861 roma
/ B. Ilnetre // CynebHas pedopma : oz pen.
H. B. JaBeimoBa u H. H. Iloasiackoro. — M.:
Oo0benunenne, 1905. — P. 227.
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One of the most serious defects of
the pre-reform court system was bribery.
Along with arbitrariness and ignorance
of officials that was typical of all govern-
ment ranks, bribery had gained so mon-
strous across-the-board size that even the
most ardent defenders of autocratic and
serf orders were compelled to recognize
its existence. The vast majority of judi-
cial officials considered their office as
means of gain and demanded a bribe of
everybody appealing to court in a free
and easy manner. Any attempts of the
government to struggle against bribery
yielded no results as this disease affected
the state apparatus entirely. Extreme to-
tal illiteracy of judges, not to mention
legal ignorance, had a dramatic negative
impact on the quality of legal proceed-
ings. Actually, it resulted in concentra-
tion of all legal proceedings in the hands
of clerical staff: officials and secretaries'.

Pre-reform criminal procedure was
conducted predominately by means of
search (investigation) in strict secrecy.
The principle of writing meant that the
court decided a case only on the basis of
written materials collected during the
investigation rather than a lively, direct
examination of evidence, personal case
study, direct oral interrogation of the ac-
cused and witnesses. As for the proofs,
they were assessed rather formally. The
importance of evidence was in advance
defined by the law which fixed what
could be and what couldn’t be consid-
ered the proof. The law also established
the degree of reliability of the admitted

' Teccen U. B. Cynebunas pedopma /
HU. B. I'eccen. — M., 1905. — PP. 15-16.

evidence, classifying them as perfect and
imperfect, i.e. those which raised a final
sentence and which couldn’t be refuted
by the defendant. But the idea of plead-
ing guilty determined by the legislation
of Peter I as «the best recognition of the
whole world»? stood out. In spite of the
fact that torture was formally forbidden
in 1801 it was widely practiced in order
to force a confession during the first half
of the 19-th century.

The attempts to reform the judicial
system at the beginning of the 19-th cen-
tury are certain evidence of understand-
ing by the ruling circles of the judicial
system’ drawbacks. In 1803 M. Speran-
sky offered the wide-ranging improve-
ment program of the judicial system of
Russia which gained further develop-
ment in «Introduction to the Code of the
State laws» of 1809°. In 1821 and 1826
he returned to the judicial transformation
projects which were supported by V. Ko-
chubey, Minister of Internal Affairs. In
1836 the Second Section of His Impe-
rial Majesty’s Own Chancellery (fur-
ther — the 2-nd Section — V. R.) and the
Ministry of Justice drafted the bills on
the judicial system and legal proceedings
based on the principles proposed by Sec-
retary of State M. Balugyansky in 1827,
but they weren’t approved either. In

2 Poccuiickoe 3aKOHOIAaTeNbCTBO X—X X Be-
KOB: B 9-Tu ToMax / oy oomieit pexa. O. W. Yuc-
TsikoBa — M.: FOpuna. nut., 1989-1992. — V. 4,
415 p.

3 Cnepanckuit M. M. 3anucka 06 ycTpo#cT-
BE Cy/ICOHBIX M IPABUTCIHCTBEHHBIX YUPEIKIC-
Huii B Poccnn / M. M. Criepanckuti / [IpoexTsr
n 3anucku. — M. —J1., 1961. — P. 95-101, 172—174.
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1837 the 2-nd Section and the Ministry
of Justice submitted the investigation-
improvement project'. In 1844 chief of
the 2-nd Section D. Bludov devoted his
report to the same issue. If all those doc-
uments had been adopted it might have
improved the judicial system of Russia
significantly, but as they contained some
bourgeois principles, so the government
rejected them.

Though judicial reform, apparently,
affected only one specific part of the
state mechanism and the whole politi-
cal system, it was obvious that it could
be implemented separately from solu-
tion of all social cruxes, and first of all,
the peasants’ issue. It is the reason of
failure in all attempts to reform the ju-
dicial system during the rule of Nicho-
las I. «After 1810 the mainstream of an
organizational transformation of our
legislation broke into separate stream-
lets, not disappearing completely in the
surrounding desert of lawlessness and
personal abuses»?. Only after Alexan-
der II’s accession to the throne the
peasant reform was launched and prac-
tical steps to reform the judicial system
were taken.

It was impossible to reform judiciary
without emancipation of serfs. Land-
owners thought that surfs emancipation
required transformation of the judicial

! Muasaep H. K. Umneparop Hukonaii 1.
Ero xwu3Hb m mapcrsoanue. : B Il T. /
H. K. luneaep. — Cub., 1902. — V. 11, PP. 459—
460.

2 Tlnetues B. TIpoekTsl cynebHOro ripeodpa-
3oBaHus 3nox Exarepunst 11 n IlaBma I /
B. IInetues // Cynebnas pedopma : 1moxa pe.
H. B. laBeimoBa u H. H. IloxsaCcKoro. — M.:
Oo0beaunenue, 1905. —. 261.

system at least because emancipated
peasants were out of jurisdiction of their
former owners®.

The starting moment in preparation
of judicial reform was November 15,
1857 when the Emperor ordered to sub-
mit to the State Council the Statutes of
civil proceedings drafted by the 2-nd
Section®. The draft provided for adver-
sary proceeding, reduction of the number
of court instances and professional de-
velopment and training of court staff.

Having caused ambiguous reaction
the draft at issue split the high ranking
officials into two camps of Liberals and
Conservatives. Liberals strived for con-
siderable reorganization of the judicial
system and legal proceedings, Conserva-
tives supported only limited, decorative
changes. This differentiation intertwined
with another problem: Liberals wanted
to copy the west sample for judicial
transformations in Russia, Conservatives
insisted on looking for new decisions in
own historical experience. Conserva-
tives, and first of all Count D. Bludov,
were afraid of great changes, in any case
the Chief of the 2-nd Section didn’t want
to follow the West European standards,
to establish the Bar and to enact the prin-
ciples of oral procedure, publicity, di-
rectness and equality of the parties to a
trial. Their opponent was Prince P. Dol-

3 Koportkux M. I. CamozepskaBue u cyueo-
Hast pepopma 1864 roga B Poccun / M. I. Ko-
potkux. — Boponex, 1989. — PP. 59-61.

4 Kopotkux M. I'. Bops6a B mpaBUTEIBCT-
BEHHBIX Kpyrax IO [M0BOJly NPUHIUIIOB Cy1e0-
Hoit pepopms B Poccnn (1857-1859) / M. I. Ko-
potkux // TocynapcTBEHHBINH CTPOU U TIONHTH-
KO-IIpaBoOBbIe ujeu Poccuu BTOpOH MOJIOBUHBI
XIX ctoneTtus — Boponex, 1987. — P. 11.
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goruky. In the autumn of 1857 the lib-
eral sent a special note to Alexander II
which made the Emperor join the liberal
camp. He entrusted Prince D. Obolen-
sky, member of the State Council, with
drawing his conclusion on D. Bludov’s
draft. D. Obolensky made «Remarks on
the draft law on new legal proceedings
in Russia». Publicity of this document
evoked broad resonance in society. It
sharply criticized both the existing situ-
ation in judiciary and D. Bludov’s draft
law.

In 1858 discussion of the judicial re-
form went beyond the Establishment
walls and appeared in the columns of
journals and other periodicals. Debating
the bill lasted two years and got crowned
with the Liberals’ victory — rejection of
the draft Statutes of civil legal proceed-
ings. During this discussion new trends
were born. On September 8, 1858
D. Bludov submitted to the Emperor the
report «On institution of solicitorsy, i.e.
establishment of the Bar'. It was an im-
portant step as the Bar was a subject of
sharp disputes. First, under domination
of search in legal proceedings the func-
tion of defense lawyer was practically
unnecessary. The legal representation
was limited to intercessors and agents
who usually were lay persons, and at
times illiterate, whose purpose was win
a case at any cost rather then assist jus-
tice. During preparation of the reform
there was a steady opinion that it was
necessary to abolish such representatives
in court and establish legal profession.

! Koporkux M. I'. CamonepikaBue u cyze0-
Has pedopma 1864 roma B Poccun /M. I. Koport-
kux. — Boponex, 1989. — P. 58.

Second, since the reign of Catherine II
who was frightened of the French Revo-
lution and when lawyers ranked high the
Russian emperors had assumed negative
attitude towards the legal profession?.
Hence a new draft by D. Bludov should
be considered as decisive effort of the
ruling circles to turn away from a nega-
tive stereotype toward the institute of the
legal profession and to transform it into
the effective institute of judicial repre-
sentation authorized to protect rights and
interests of citizens.

And yet investigation rather than
civil procedure and the Bar became the
first stage of the court reform. In May,
1860 the State Council adopted the law
on investigators. The bill was developed
by Secretary of State of the State Coun-
cil S. Zarudny who specially studied the
European legislation and practice on that
subject.

At the same time drafting related to
the judicial reform was under way. So,
while considering the draft statute of
civil procedure in the State Council
Chairman of the board A. Orlov came to
a conclusion that before adopting it, it
was necessary to change the judicial sys-
tem. He stated his thought in the special
note to the Emperor. Alexander II agreed
with A. Orlov. Consequently, D. Bludov
submitted the draft regulation on the ju-
dicial system to the State Council on
November 12, 1859. The document con-
tained definite fresh ideas, in particular
much attention was paid to introduction
of the institute of magistracy. At the end

2 Yepkacosa H. B. ®opmupoBanue u pa3su-
THe anBokatypsl B Poccun. 60 — 80-e roas
XIXB./H. B. Yepkacosa. — M., 1987. — P. 10—18.
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of the same year the chief of the 2-nd
Section sent for consideration the draft
statutes on crimes and minor offenses.
However this document was grounded
on conservative positions, specifically
the drafters sought to retain the search
form of legal procedure'.

D. Bludov’s drafts were sent for con-
sideration to the interested departments
where his proposals underwent criticism
by Liberals and Conservatives. Remarks
on the draft were discussed in the State
Council during 1860 — 1861, but owing
to D. Bludov’s resistance only important
changes were made in the text of docu-
ments. The reform reached an impasse
which was overcome by implementation
of the serfs’ reform that urgently neces-
sitated judicial reform. Somehow to ac-
celerate development of proper docu-
ments related to the judicial system and
legal proceedings, this task was delegat-
ed from the 2-nd Section to the State
office of the State Council of the Russian
Empire.

On October 19, 1861 D. Bludov sub-
mitted to the Emperor the report in which
he summed up the results were summed
up, current situation was described and
suggestions for improvement of judicial
system expressed. Alexander II approved
the program presented in the report. The
commission of the prominent lawyers of
that time was created: officer of the State
office L. Plavsky, Acting Secretaries of
State of the State Council N. Stoya-
novsky and S. Zarudny, Chief Secretary
of the General Assembly of the Moscow

' Koporkux M. I. CamonepkaBue u cyaeo-
Has pedopma 1864 roma B Poccun / M. I. Ko-
potkux. — Boponex, 1989. — P. 86.

departments of the Senate K. Pobedon-
ostsev, and others. Actually S. Zarudny
presided over the commission.

The commission consisting of like-
minded persons took a course different
from the «bludovsky» one. The general
theory of bourgeois judicial system and
legal proceedings, the West European
legislation and practices served as the
foundation of the reform. Thus the re-
formers took into consideration Russian
reality and judicial traditions and tried to
prove that such bourgeois institutes as
jury or legal profession would not under-
mine fundamentals of autocracy at all.
At this stage of the judicial reform prep-
aration the replacement of a jury trial in
crimes against the State by a trial of class
representatives?.

Like-mindedness of the members
didn’t exclude brisk disputes in the com-
mission. For example, electivity of judg-
es raised hot debates. The objection to
the principle which put the judge in de-
pendence on voters was reasoned. Fi-
nally, it was decided to introduce the
appointment and irremovability of judg-
es that in combination with the high of-
ficial salaries proposed would make
them quite independent of external influ-
ences’.

Work of the commission resulted in
«Basic Provisions of Judicial Transfor-
mation in Russia», which was presented

2 Cepena O. B. I3 icTopii BipoBaIKeHHsI
CyIy MPUCSKHHUX B XOIi cynoBoi pedhopmu
1864 p. / O. B. Cepena // Bicauk Ham. yH-Ty
BHYTp. cripaB. — 2006. — Bum. 33. — PP. 163-164.

3 Poccuiickoe 3aKOHOIATENLCTBO X—X X Be-
KOB: B 9-Ti Tomax / moz obrmeit pex. O. M. Yuc-
TsskoBa — M.: FOpun. aut., 1989-1992. — V. 8,
P. 11.
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to the Emperor in April, 1862 and later
submitted to the State Council where its
consideration continued until September,
1862.

On September 29, 1862 «Basic pro-
visions» were approved by Alexander II.
Not long before work was completed the
State Council discussed the issue wheth-
er the results should be made public. It
was a difficult question as drafting in
secret had been usual practice in Russia
till that moment. Supporters of publicity
won, and the Emperor ordered to publish
«Basic provisionsy». Thus the progressive
character of the judicial reform was en-
riched with a new open, public way of
its preparation.

«Basic provisions» consisted of three
parts devoted to judicial system, civil
procedure and criminal legal proceed-
ings. They stipulated new principles of
judiciary such as independence of justice
from administration, elective magis-
trate’s court represented by all classes,
jurors in district court, the Bar. A new
status was determined for the prosecu-
tor’s office: the prosecutor became the
party not only in criminal court, but also
in civil litigation, its rights were limited
though'.

Progressive ideas also penetrated
procedural part of «Basic provisionsy.
The principles of justice administration
exclusively in court, adversarial charac-
ter of the judicial process, public trial,
and the two-instance criminal procedure

! Kasaunes C. M. Posib npoxkypopa B rpa-
JKJJAHCKOM IIpoIiecce TOPEBONIOIUOHHOM Poc-
cun / C. M. Kazanues / Bypxyasnasie pepopMbt
B Poccuu Bropoii nosnosunsl XIX Beka. — Bopo-
Hex, 1987. — C. 82.

was set forth, while the formal approach
to evidence and the institute of being
under suspicion was abolished.

At the same time some undemocrat-
ic institutes survived: special procedure
for state crimes, some elements of the
class belonging (for example, the volost
court remained for peasants who made
up more than 80% of the population).

In civil legal proceedings much at-
tention was paid to magistrate’s court.
The primary task was conciliation of the
parties as the court was authorized to
settle minor cases. It was jurisdiction of
district court to handle big claims. In
civil process the principle of disposition
played an important role, in certain cas-
es the prosecutor sat with the court
though. On September 27, 1862 the Em-
peror approved the report of State Sec-
retary V. Butkov containing the further
plan of the judicial reform. Besides the
State office personnel the commission
on preparation of draft laws included
representatives of the 2-nd Section and
Ministry of Justice. V. Butkov was en-
titled to get more officers involved in the
work. As a result, the commission in-
cluded the best legal intellects of that
time from all Russia. Besides the perma-
nent composition, various experts from
university professors to police officers
participated in it. The commission ap-
pealed to the public to render assistance
in its efforts®. S. Zarudny managed the
commission. The drafts were considered
in the State Council from May to July,
1864 and were approved by the Emper-

2 Koporkux M. I. CamozepskaBue u cyed-
Has pedopma 1864 roma B Poccun / M. I. Ko-
poTkux. — Boponex, 1989. — PP. 145-146.
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or on November 20.

The documents of the judicial reform
include four laws. One of them is de-
voted to judiciary, the second one deal
with civil and criminal procedures, and
a new one, which «Basic provisions»
lacked, is the Statute on the penalties
imposed by magistrates, the code of sub-
stantive law containing the provisions on
minor criminal and administrative of-
fenses.

The laws at issue refocused the judi-
cial system, procedural law and part of
substantive law of the Russian Empire.
The judicial reform made judicial au-
thorities independent of executive and
legislative bodies. The jury was intro-
duced. The fact that peasants, often rath-
er poor, actually serve as jurors proves
democratic nature of this institute'. In
fact the legal profession was founded for
the first time. It became very prestigious
and rewarding occupation which attract-
ed even titled persons who received

' Koun A. @. Cobpanue countenuii B 8 T. /
A. ®©. Korn. — M. : FOpua. nut., 1976-1979. — V.
4, P. 264.

considerable fees not only for criminal
cases but also for civil cases. Reorgani-
zation of the prosecutor’s office resulted
in exemption from the general supervi-
sory function and concentration at work
in court. Many contemporaries didn’t
welcome the changes though, for ex-
ample, A. F. Koni saw it as disadvantage
in activity of the updated prosecutor’s
office?. However, if the role of the pros-
ecutor increased in criminal trial, in
civil proceedings it decreased. No civil
case protested by a prosecutor during
50 years®.

The institute of investigators inde-
pendent both from the police and from
the prosecutor’s office was established
in district courts.*

In procedural law the principles of
competitiveness, publicity, oral proce-
dure were fixed.

Published: IIpobremsr 3axkoHHOCMI. —
2014. —Ne 125. — C. 7-14.

2 Koun A. ®@. Cobpanue counHeHuit B 8 1. /
A. ®@. Konu. — M. : FOpun. nurt., 1976-1979. —
V. 5, PP. 6-10.

3 Kaszannes C. M. Poab npokypopa B rpa-
KJaHCKOM IIpolecce JOPEBONIOLMOHHON Poc-
cun / C. M. Kazanues / Bypsxyasubie peopmbl
B Poccuu Bropoii nonoBunsl XIX Beka. — Bopo-
Hex, 1987. — P. 84.

4 HempiTiHa M. B. [IpuMeHeHne cyaeOHBIX
ycraBoB 1864 rona / M. B. Hemertuna // By pxy-
asHeie pehopmbl B Poccru BTOPOI MOTOBHUHBI
XIX Beka. — Boponex, 1987. — P. 95.
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The idea of constitutionalism
in islamic legal system®

In modern Western society national
legal systems define the line that sepa-
rates law from religion. Religious legal
systems, opposed that, are based on
close relationship and even interlace-
ment of religion and law. But one can’t
deny fact that initially the legal systems
of continental Europe, which are direct-
ing on implementing the rule of law to-
day, are based on religion, especially
Christian thought'.

For a long time contact law with re-
ligion was as strong as the one that we
see today in the legal systems of the Is-
lamic world. However, epoch of the En-
lightenment has changed legal thinking
in Europe. The development of the mod-
ern state concept has provided that the

! Krawietz B. Islam and the Rule of Law:
Between Sharia and Secularization / Birgit
Krawietz, Helmut Reifeld. — Konrad-Adenauer-
Stiftung, 2008. — P. 36.

legal institutions became more secular-
ized and gradually disposed of its reli-
gious content. At the same time we have
to agree that secular law still conceals
some relics which can be understood
only if we appeal to the Christian reli-
gion?. As noted in this regard Francis
Fukuyama, initially rule of law is rooted
in the religion in all societies. He sees
the explanation of this in that law should
reflect the broadest social consensus,
based on the requirements of justice. In
Europe the church initially performed as
an institution that determined a consen-
sus and ensured its preservation. Some-
thing similar happened in the Middle
East too. There has been a functional
separation of church and state: Ulams
were legal scholars and custodians of
Sharia law while the sultans implement-

2 Ibid. — P. 10.
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ed political power. Thus, the rulers were
in bondage under law, the source of
which they were not. It was not a democ-
racy, but it was something very close to
the rule of law'.

This traditional rule of law, based on
religion, was destroyed in the Middle
East as a result of the transition to the
current stage of development. Absolute
executive power replaced the rule of law,
especially in the Arab world. Rulers did
not recognize any restrictions — neither
legislative nor judicial — on their powers.

Legal culture of the West counties
today is based on the idea of natural law
or law of reason, which is a Christian by
birth. The understanding of the specified
connection between law and religion
allows to see on the question of legality
and justice in Islamic societies at a com-
pletely different light, as well as gives a
possibility for a broader view of the
question of secularization of the Western
world. (However, there is another point
of view, which is to ensure that the cu-
ropeism is not a product of Christianity,
conversely Christianity is a product of
Europe. Europeism, as supporters of this
conception mention,-is primarily based
on the ideas of antiquity and the Euro-
pean science revival of environmental
determinism, criticism and positive be-
lief in science. This in turn leds to the
Reformation and religious tolerance, and
later — to democracy. Being European
does not mean to be a Christian. Being

' Fukuyama F. Iran, Islam and the Rule of
Law. Islamic political movements have been one
form of revolt against arbitrary government //
http://online.wsj.com/news/articles/SB1000142
4052970203946904574300374086282670.

European is to be religiously tolerant and
to respect freedom of religion, as well as
political tolerance and freedom are the
main elements of European culture?).
Even more that you can not completely
exclude the impact of dogma Shariah —
as a set of rules of conduct for the Mus-
lim — on the legal life of the Western
tradition because of complex conglomer-
ate and coexistence of different cultures,
traditions and ideas® in states that adhere
to the values of Western civilization.

However productive dialogue be-
tween Western and Eastern legal cultures
is often doomed to failure. Largely this
is because the researchers themselves are
often in captivity of narrow idea about
Sharia and Muslim legal system as a
whole, which in turn leads to the grant-
ing unconditional priority of European
type before legal thinking, based on the
recognition of the rule of law, the uni-
versality of human rights and fundamen-
tal freedoms of others.

The reason of this attitude is even
deeper. Western society became in the
XXI century with a world view, which
is well reflected in the concept of a
«clash of civilizations» of S. Hunting-
ton. It was proposed by him in 1993 and
is developed in his works over the next
15 years. As we know, the scientist has
identified eight civilizations: Western,
Confucian, Japanese, Islamic, Hindu,

2 Narrating Islam Interpretations of the Mus-
lim World in European Texts / Ed. by Gerdien
Jonker and Shiraz Thobani. — London — New
York: Tauris Academic Studies, 2010. — P. 102.

3 Topurynos JI. H. YacTHoe mpaBo u uciam
/ . H. TopmrynoB // Yuensie 3anucku Kazan-
ckoro yuusepcuteta. Cepusi: ['ymaHuTapHbIe
Hayku. —2010. — T. 152. — Ne4. — C. 53.
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Slavic-Orthodox, Latin American and
African. According to his conception the
main global conflict is the conflict of
civilizations. And the main conflict of
the future is the Western and non-West-
ern conflict of civilizations, mostly Is-
lam. And the West has to provide a close
integration of US and Western parts of
Western civilization, as well as Europe
and Latin America, which is close to the
West for its culture. This is required for
successfully confront to the new danger.
Moreover the West has to strengthen in-
ternational institutions that reflect West-
ern values and bring to them the non-
Western states. In general, the formula
S. Huntington that describes the new
geopolitical situation is «the West and
the Rest»'.

In the context of globalization there
is no equality of cultures and civiliza-
tions. One civilization — liberal — domi-
nates and imposes. The other — tradi-
tional — is allowed only as an exotic fad.
Principles of ancient medicine, philoso-
phy and cooking of traditional societies
are penetrating to the life and culture of
liberal civilizations. Western liberal prin-
ciples of political pluralism and free
market economy are penetrating to eco-
nomics and politics of traditional socie-
ties?.

The situation is complicated by the
fact that the representatives of «Islamic

' See Xautunrtol C. CTOJIKHOBEHUE LIUBU-
nuzanwmii / C. Xautunrtor; [lep. ¢ aarn. T. Be-
mmMeesa. 0. HoBukosa. — M: OOO «M3narenn-
ctBOo ACT», 2003. — 603 c.

2 KomueBa H. A. Konuenuus cTOIKHOBE-
HUS MUBWIN3AIANA: TParMaTHIeCKIi actekT /
H. A. Komanesa. — [IpocTpaHcTBO U Bpems. —
2011. — Ne2. - C. 36.

civilization» frequently expose of the
West in applying of «double standardsy.
Thus, M. Hoffmann, European, who
converted to Islam, gives an example. In
a situation where Muslims are not al-
lowed for the post of Emir (Ileader) West-
ern society points to violations of human
rights. However, such violations are not
seen when an American citizen who was
born outside the US territory US has no
right to become presidential candidate’.

The above evidences of Europeans
bias against Muslims and Muslims dis-
trust to the West prove once again that
there are no pre-established only good
decisions. Indeed, Islamic states are not
facing with a choice between two ex-
tremes — Sharia or secularization. The
rule of law is not proclaimed by the of-
ficial laws of these countries.

At the same time, the fact is that all
Islamic legal regimes are under pressure
of necessary to meet the technical, eco-
nomic and social development. It in turn
requires political and legal transforma-
tions that as usual are accompanied by
democratization. According to the gen-
eral idea of modernization almost all
Muslim countries have to introduce legal
and political systems of the Western
model and, as it is evident from their
constitutions, they recognize the prin-
ciple of popular sovereignty, either prin-
ciple of the sovereignty of God. How-
ever, most of these countries are continu-
ing to maintain the position of Islam, but
only some of them are fully implement-
ing Sharia. Moreover, most Muslim

3 Hofman M. Islam the Alternative / M. Hof-
man. — Beltsville, Maryland: Amana Publi-
cations, 1997. — P. 32.

3 7/2018

69



FEheoryfandfhiStorys
off Shale andl lew

countries are implementing the distribu-
tion of powers and the separation of
powers, and are recognizing rights of
citizens, as provided for in democratic
systems, although there is different from
Western terminology. But in general the
process of democratization in most Mus-
lim countries is not well promoted, ex-
cept Turkey and Indonesia.

Islamic world should open its doors
to meet changes in social, political, eco-
nomic life which associated with objec-
tive processes of globalization that en-
compasses the entire world. In addition,
it should be the opposite trend — Islam is
growing rapidly throughout the world. It
affects to the constitutional development
of non-Muslim countries strongly, but at
the same time it gives new possibilities
for conflict resolution and coordination
of global «clash of cultures».

In addition, researchers of Islamic
legal thought state some changes in its
main provisions, which permit to suggest
that there is a movement towards west-
ern understanding of human rights and
democratic values. In particular, it is
noted that the debate about democracy
and human rights is entrenched in Is-
lamic discourse in the late twentieth cen-
tury. And if in the early 90’s Islamists
insisted that there is no need for «West-
ern democracy» and understood human
rights as possibilities granted by God,
that now we have to ascertain changes
in their understanding of human rights
and democracy. These changes are as-
sociated primarily with globalization,
the penetration of Western ideas to every
corner of the world, as well as the fact
that the strength of democracy and hu-

man rights come from the strength of the
international community'.

The above trends determine the rel-
evance of reference to the possibility of
public perception of values which are
recognized by Western societies as the
universal in Islamic legal systems?. These
are principles of liberty, democracy and
the recognition of human rights, funda-
mental freedoms and the rule of law?.

One of exhibition of the important
changes that are taking place under the
influence of Western legal and political
systems is the idea of constitutionalism.
It 1s determined by a number of basic
rules: (1) to set the powers and respon-
sibilities of the legislative, executive and
judicial branches of government; (2) to
separate of powers to different levels of
government, including federal and local;
(3) to transfer the rights of citizens in
relation to each other as well as to public
authorities such as the Bill of Human
Rights; (4) to establish procedures for
amending the constitution etc.

All Constitutions that are in force
today in Muslim countries implement a
system of government according to sys-
tems which are implemented in demo-
cratic countries. They correspond to

' Roald A. S. New Muslims in the European
context : the experience of Scandinavian con-
verts / by Anne Sofie Roald. — Brill Academic
Pub, 2004. — P. 325.

2 Maxkcumos C. . Konnenmus mpaBoBoi
peanbHocTH / Heknaccnueckas ¢uiocodpus
[paBa: BOMPOCHI U OTBETHI. — XapbKkoB: bubiu-
0TeKa MeX Ty HapoiHOT0 xypHaa «[Ipobiembl
¢dunocoduu mpasay, 2013. — C. 57.

> The European Union, Turkey and Islam. —
Amsterdam: Amsterdam University Press,
2004. - P. 6.
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principle of separation of state power. It
can be concluded that Islam recognizes
constitution as the basic rules of life in
the state, an example of which was the
Constitution of Medina from time of the
Prophet Muhammad. In fact almost all
Muslim countries did not accept the con-
stitution until they got independence af-
ter World War II'.

At the same time we must admit that
the public and legal life in many coun-
tries of the Islamic world is still charac-
terized by a significant deficit of demo-
cracy and lack of political freedoms.
Political power can be seen as a demo-
cratic and legitimate in only a very small
number of Muslim states. Most of coun-
tries have the political regime that can be
described just «authoritarian»?.

We can’t ignore the fact that in many
cases the existing political, social and
economic problems are caused not only
by historical prerequisites or external
influence, but largely by lack of reform
and political will to create a stable legal
framework. However, constitutional de-
mocracy is perceived by most people
who live in these countries as the best
and most desirable form of government.
If we look from the Middle East to

' Naeem N. The Influence of Religious
Clauses on Constitutional Law in Countries with
an Islamic Character / Naseef Naeem // in
Krawietz B. Islam and the Rule of Law: Between
Sharia and Secularization / Birgit Krawietz,
Helmut Reifeld. — Konrad-Adenauer-Stiftung,
2008. —P. 72.

2 Reifeld H. Developing democracy and the
Rule of Law in Islamic Countries Helmut Reifeld
/ in Krawietz B. Islam and the Rule of Law:
Between Sharia and Secularization / Birgit
Krawietz, Helmut Reifeld. — Konrad-Adenauer-
Stiftung, 2008. — P. 128.

Southeast Asia, we can see that democ-
racy, rule of law, secularism are present
even in Islamic countries. Islam in these
countries is not appropriate for consid-
eration it in those foreshortening in
which it is seemed in Western tradition
such as: Islam versus modernity, Islam
versus democracy, and even Islam versus
the Enlightenment. Instead, we have to
focus on those elements that bind us to-
gether. As seen, it should be the desire to
promote democracy, human rights, free-
dom, the rule of law — regardless of re-
ligious beliefs.

Not only «progressive» but many
«conservative» Muslims are involved in
intensive discourse on the requirements
of democracy, rule of law and human
rights. Muslim Brotherhood can be a
example: while individual members of
this force still believe that politic threat-
ens the entire religious and try to stay
away from it, others push each other for
seats in Parliament to take political re-
sponsibility to themselves.

As looks the term «moderatey is the
best for describing those Muslims with
whom representatives of the so-called
Western civilization would cooperate to
overcome the existing differences of
opinion on values such as democracy,
rule of law and human rights. At the same
time, Europeans indicate unwillingness
to cooperate with Muslims whose politi-
cal aim is to create a theocratic state, who
takes the elements of Sharia that are con-
trary to the principles of humanity and
human rights violations®.

3 Krawietz B. Islam and the Rule of Law:
Between Sharia and Secularization / Birgit
Krawietz, Helmut Reifeld. — Konrad-Adenauer-
Stiftung, 2008. — P. 110.
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In other words, the question is not
whether it is Islam and religion in general
socially beneficial. The question is wheth-
er it is Islamic law, as it is generally un-
derstood and applied, to perform a major
part of the social system that meets the
requirements of constitutionalism.

In general some basic patterns in the
development of the Islamic legal system
can be called. One of the central ques-
tions: is Islam corresponded to the re-
quirements of constitutionalism? At the
stage of early development of Islamic
law institutions that could contribute to
the implementation of the requirements
of this principle were laid to it. But in the
long run these institutions losted their
effectiveness. Modern Islamic law does
not provide effective option for imple-
menting the principle of constitutional-
ism. At the same time, as the history of
Islamic law suggests, its practical imple-
mentation has never stopped its develop-
ment. Since its inception it has been en-
riched, revitalized and changed in many
ways. It is clear that the reformers have
the aim to overcome the shortcomings in
the legal regulation that are revealed by
the practice of public life. However, re-
interpretation, which is currently the pri-
mary means of modernizing of Islamic
legal system, is not so intense and cre-
ative for making it compatible with the
principle of constitutionalism.

Dialogue of civilizations has to be-
come one of the most important prereq-
uisites for future equitable enforcement'.
The representatives of Islamic legal

I Pamkosckuii E. Mciiam B fTMHAMHUKE TJ10-
6amnpHOI ctopun / E. PamkoBekuii. — Poccnst
" MycynbMaHCKuAN Mup. —2004. —Ne 5. — C. 155.

thought recognize that «Islam will have
a chance in the XXI century only if it
will overcome cultural differences
through integration»”. On the other hand,
there is a need for recognition from the
European legal thought the existence of
a pluralism within Islam itself, which is
always characterized by a lively ex-
change with the environment. «Islam
and the West are old friends. During
1300 years these two cultural worlds are
experienced mutual influence and at the
same time had confronting each other.
Their meeting led to productive cultural
exchange, which contributed to mutual
growth. The confrontation conversely
led to bloody clashes, such as at the time
of the Crusades, which left a deep im-
pression in the minds of Arabs than in
the minds of Europeansy®.

In modern terms approach that estab-
lishes cooperation and understanding
while maintaining differences should be
recognize the most promising. It allows
to maintain the diversity of national and
cultural identity. The problem requires
concerted efforts and goodwill of all par-
ticipants of the dialogue.

Published: Haykosuii sichux Xepconcbkoeo
Oeposcasrozo yHisepcumemy. Cepia « FOpuouuni
Haykuy. —2014. — Ne4. — C. 122—126.

2 Othman N. Muslim women and the chal-
lenge of Islamic extremism / N. Othman. — Sis-
ters in Islam, 2005. — P. 112.

* Bore I1. H. icmam B cOBpeMeHHOM MHpeE /
I1. H. Bore. — AkTyanbHbie TpobsiemMsl EBpo-
nbl. — 2008. — Ne 1. — C. 15; Democracy, Human
Rights and Law in Islamic / Thought By
Mohammed Abed al-Jabri I. B. Tauris Publishers
In Association With The Centre for Arab Unity
Studies. — London: I. B. Tauris & Co Ltd 6
Salem Road, 2009. — P. 74.
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Importance of the preparatory stage
in the adoption of judicial reform of 1864

Definition of preparation experience
of the judicial reform is extremely im-
portant for modern Ukraine. Reforming
of judicial system and legislation, which
would ensure its efficient actions in pro-
tection of rights and freedoms of citi-
zens, has become of paramount impor-
tance. This is currently not about blind
imitation, but about those instructive and
useful approaches and principles for re-
solving such an important issue of the
state as judicial reform.

The novelty of the provisions of this
article is to determine ways of reforming
the judicial system in Russia. In this
search Russia turned to European expe-
rience carefully studied by highly pro-
fessional lawyers and practitioners in
judicial sphere. It was them who insisted
on a systematical approach to judicial
reform; a new look at the problem laid
in the fact that it is impossible to reform
the court without proper profound
changes in court proceedings. This prob-
lem should be solved at the preparatory
stage, and only professionals could solve
it. Preparation experience of the reform

in Russia showed that professionalism
ensured evolution of opinions of the
government and society from denying
such institutions as attorneys, jury and
progressive principles of justice to their
complete acceptance and legislative
fixation in legal statutes.

In the Russian Empire the issue of
court reforming arose back in the early
XIX century. In 1803 M. M. Speranskyi
suggested an improvement program for
judicial system that was further devel-
oped in the «Introduction to making state
laws» in 1809'. The program was of pro-
gressive nature, although it did not con-
cern serfdom?.

The destiny of this and other proj-
ects, which included some bourgeois
principles, clearly showed the impossi-
bility of court reforming without aboli-

! Poccuiickoe 3ak0HOIATENbCTBO X—X X Be-
KOB: B 9 1./ — M. : IOpuanueckas nureparypa,
1991- . — T. 8. Cynebnas pedopma. — 1991. —
C.8

2 Ucropus CCCP (XIX-XX B.): yueOHUK /
mox pen. M. A. ®enocos.-13/1.2e, — M. : Bric-
mras mkosta, 1987.— c. 37-40
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tion of serfdom. Abolition, in its turn,
required changes in the judicial system,
because free peasants left their owners’
jurisdiction.

Therefore, preparation of the judicial
reform began simultaneously with prep-
aration of the peasant one.

By that time the judicial system had
shown complete insufficience, the court
was characterized by numerous flaws:
cumbersomeness, complexity and confu-
sion of procedural rules, uncertain juris-
diction. Cases were considered for years
and even decades. For example, the case
of disappearance of 115 thousand rubles
from Moscow district treasury lasted 21
years. Bribery ruled in courts, profes-
sional level of judicial officials was ex-
tremely low, and it deepened the outrage.
In their work courts were guided by out-
dated norms: the process was secret,
cases were handled through formal as-
sessment of written evidence obtained
during the investigation, oral question-
ing of the defendant and witnesses was
not used. Own confession remained the
most important evidence, to obtain
which tortures were used, although they
were formally prohibited in 1801. In the
early 50’s, the police widely used tor-
tures with thirst: the defendants were fed
salted herring and were not allowed to
drink until they confessed in crime'.

The government tried to fight with
bribery in courts, but it was impossible
to overcome this evil without fundamen-
tal changes in the whole system. Judicial

! xanmues I A. Dnioxa Benukux pedopm.
Hctopuueckas cpaBka / [xarmues ['p. — 13x.
10-e, mocm., mom. — CII6. : Tunmo-mutorpadus
b. M. Bonsoa, 1907. — C. 688

reform was welcomed by everyone, but
for the court officials, who were making
profit from non-justice. The Emperor
Alexander II and his brother Constantine
were proponents of the judicial reform.

In the summer of 1857 the Emperor
ordered to introduce to the State Council
a draft Charter of civil procedure pre-
pared in in the II department of the impe-
rial office led by Count D. Bludov. In-
troduction of this draft to the State Coun-
cil started actual work on the judicial
reform preparation.

Discussion of the draft by Bludov
split the highest officials into its conser-
vative supporters and liberal opponents,
who advocated deep restructuring of the
judicial system and court proceedings
following the Western European model.
Alexander II initially supported
D. Bludov, and Constantine — liberals. It
was him who gave D. Obolenskyi the task
to prepare «Notes to the draft of new legal
procedure in Russia». This document
with sharp criticism of the draft received
considerable attention of the society. Dis-
cussion of the judicial reform moved to
the pages of printed publications. Com-
ments on the draft by D. Bludov’s were
numerous, but the author did not agree to
substantial review of his drafts, and op-
ponents insisted on this. Eventually, after
unsuccessful discussion of the drafts in
the State Council (1860-1861) and dis-
cussions in the society in 1862, the draft
Charter of civil proceedings was reject-
ed?. But this work was not in vain.

2 Poccuiickoe 3aKOHOIATENLCTBO X—X X Be-
koB: B 9 ./ — M. : IOpuanueckas nureparypa,
1991- . — T. 8. Cyne6unas pedopma. — 1991.
C.9-10
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The most significant concession of
the imperial power to the public opinion
was formation of attorneys.

The government almost till the aboli-
tion of serfdom denied the idea of at-
torneys following the Western example.
Nicholas I was sure that attorneys Mira-
beau, Marat and Robespierre lost France
and categorically stated that while he
ruled, attorneys were not required'.

However, in preparation of the judi-
cial reform, allowing competition and
publicity of proceedings, declaring the
defendant’s right of defense, the monar-
chy had to agree to enter attorneys. In
1862, the State Council made an appro-
priate decision. An example for attorneys
was the German-Austrian type, which is
characterized by a combination of the
functions on human rights protection.
Organizational structure of attorneys
was similar to the French one?.

In addition to the idea of introducing
attorneys, in the course of discussions
there was offered to change the court
organization, in particular, to create
magistrate courts. Also a draft Code of
criminal procedure was presented, but it
was too conservative.

The most difficult issue was the one
concerning the jury. In advanced nobil-
ity committees it was raised back in the
50’s. But in official circles it was under
the most severe veto: in 1858 the Em-
peror prohibited the State Council to

I Poccuiickoe 3ak0HO1aTenbcTBO X—X X Be-
KoB: B 9 T. / — M. : FOpuamdeckas nuteparypa,
1991—. —T. 8. Cyne6nas pedopma. — 1991. c. 11.

2 Spmum O. H. CynoBi opranu mapcbkoi
Pocii B mepion immepianizmy (1900-1917 pp.) /
SApmum O. H. — K. : YMKBO, 1991 — c. 67-68.

concern the jury as a dangerous institu-
tion®. Count Bludov, in principle, recog-
nized the jury institution, but considered
its introduction in Russia premature be-
cause of the people’s lack of not only
legal, but also primary education, in-
ability to analyze and to make logical
conclusions. Supporters of this view
were numerous enough. But after the
abolition of serfdom the mood in the
society changed, and the prohibition of
the jury was removed.

In January 1862 the Emperor Alex-
ander II ordered to establish a commis-
sion of eminent lawyers to develop the
main provisions of the judicial reform
following the science and experience of
the European countries*. This practi-
cally meant prohibition removal from
the «revolutionary» jury. Commission
members at the second department of
the imperial office were like-minded
supporters of the bourgeois law general
theory in the field of judicial system and
court proceedings and European legisla-
tion. Among them there were practical
activists, who knew Russian reality
well. This contributed to European in-
stitutions coordination with Russian tra-
ditions and usages. Formally, the com-
mission was headed by employee of the
State Chancellery A. M. Plavskyi, but
its actual head became Sergei [vanovych
Zarudnyi.

3 Jlxanmues I A. Drmoxa BeTUKuX pedopm.
Hcropuueckas cripaBka / xanmues [ 'p. — M3 n.
10-e, mocm., gom. — CII6. : Tuno-nurorpadus
B. M. Boneda, 1907 — c. 691.

¢ Jlxanmmes I. A. Droxa BeNnuKuX pedopm.
HUctopuueckas cipaBka / JIxanmmues I'p. — 13m.
10-e, mocM., gom. — CII6. : Tumo-nutorpadus
b. M. Bonboa, 1907 — c. 691-692.
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Opponents of the judicial reform
considered S. I. Zarudnyi not prepared
for this role because of his lack of legal
education. Indeed, noble-born in Kupy-
anshchyna S. I. Zarudnyi graduated in
1842 from the Kharkiv University with
the candidate’s degree in mathematics.
But it turned out that in 1843 he joined
the Ministry of Justice, where he studied
resolution of lawsuit in Russia, Italy,
France, Austria-Hungary and other Eu-
ropean countries. A highly educated per-
son with knowledge of 4 foreign lan-
guages, with a quick mind and great
working capacity, S. I. Zarudnyi soon
became legal consultant of the Ministry
of Justice. His authority was so high that
chief prosecutors and senators started
taking his advice in complicated cases'.
He received opinions of the heads and
prosecutors of courts about flaws of the
existing legal rules in judicial system
and court proceeding. S. I. Zarudnyi
himself believed that these flaws started
his study of the law, that it was his
school’.

In 1856 Sergei Ivanovych was in-
cluded to the Commission for exposing
embezzlement and bribery in the com-
missariat of the Southern and Crimean
army during the Crimean War. He con-
ducted the strictest investigation in
Mpykolaiv, Odesa, Simferopol, Sevasto-
pol, Yalta, Kherson, Kharkiv and other

! HaGokoB B. PaGoThI 110 COCTABJIEHHUIO CY-
neOHbBIX ycTaBoB. O0IIas XapaKTEePUCTHKA pe-
(opmsl / Habokos B // Cynebnas pedopma / mox
pexn. H. B. lassiioBa u H. I1. [Tonstackoro. — M.
: 1915. — ¢. 306308

2 Jlxxanmues . A. Droxa Benukux pedopm.
HUctopuueckas cnpaska / [xarmmues ['p. — M3
10-e, mocm., mom. — CIIO. : Tunmo-mutorpadus
b. M. Bonwda, 1907 — c. 606

cities, where these shameful phenomena
under administrative arbitrariness and
silence of the society gained enormous
size. Here S. 1. Zarudnyi definitively
formed his position of a fighter against
the pre-reform system®.

As Assistant State Secretary of the
State Council (1857), S. I. Zarudnyi sug-
gested transmitting all of its previous
conclusions to court officials and send-
ing their comments to the Council mem-
bers, lawyers and legal experts. This
ensured transparency and, to some ex-
tent, public participation in preparation
of the judicial reform, spreading progres-
sive ideas of the judicial system and
court proceedings.

We shall briefly note that in 1859-
1860 S. I. Zarudnyi participated in de-
velopment of the peasant reform, for
which he was awarded a gold medal; in
1860, he developed a draft law on judi-
cial investigators, which was adopted by
the Parliament and sanctioned by the
Emperor.

But the greatest merit of S. I. Zarud-
nyi and other commission members is
development of the jury institution in
Russia. The first person, who officially
raised the issue of the jury in the com-
mission in 1862, was Dmytro Oleksan-
drovych Rovynskyi, Moscow governor-
ate prosecutor at that time. He was not
only an outstanding lawyer, who worked
his way up from Assistant Secretary to
senator in the Ministry of Justice, an
honorary member of the Academy of
Sciences and several scientific public

* Jlxxanmues I A. Drnoxa BeluKux peopm.
Uctopuueckas cipaBka / xxanmues ['p. — U3,
10-e, mocM., gom. — CII6. : Tunmo-nutorpadus
B. M. Bosnbda, 1907 — c. 608
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institutions, but also an outstanding ar-
chaeologist, art connoisseur, collector,
writer, honorary member of the Acade-
my of Arts'. Immediately after his call
to the State Chancellery, D. O. Rovyn-
skyi made a note about the jury, which
started extensive work on development
of this institution.

D. O. Rovynskyi and a prominent
figure in the reform Mykola Andriy-
ovych Butskovskyi noted in their mem-
oirs that the jury or at least elective ba-
sics took place during the Russian Prav-
da and later. Old court men were guided
by customary law, which they knew
well. Further, class representatives, both
by education and occupation, were not
prepared to solve complicated legal is-
sues, and therefore fell into hands of
smart secretaries and turned to zero”. The
authors saw a way out in the need to
separate the issue of guilt or innocence
of the defendant from determination of
punishment in criminal cases®.

S. I. Zarudnyi believed that the jury
institutionwill boost confidence in judg-
ments. He tried to prove non-political
nature of the jury, its safety for imperial
power. This idea was supported by
M. A. Butskovskyi, who believed that
the legislator has to provide this institu-
tion with such conditions, under which

I Cmomnspuyk A. ®. KoHE 1 ero oKpyskeHHe
/ Cmonsipuyk A. @. — M. : FOpua. nut., 1990. —
c. 325

2 Jlxxaumues . A. Droxa BeTUKUX pehopMm.
HWcropuueckast cripaBka / xanmmues ['p. — U3,
10-e, mocm., nom. — CII6. : Tuno-nurorpadus
B. M. Bonsda, 1907 — c. 694,711

3 Jlxanmues . A. Droxa Benukux pehopm.
Hctopuueckas cnpaka / [xarmues ['p. — U3.
10-e, mocm., mom. — CII6. : Tunmo-nutorpadus
b. M. Boasa, 1907. —c. 712

it could not in any way be of political
nature, as it was done in Prussia and
other German states, that in Russia it was
possible to withdraw state crimes and
crimes against public order and public
service from the jury. So, the authors of
the notes had the same positions in all
the major issues. Comprehensive justifi-
cation of the need in jury was due to the
strongest opposition to it. Not only reac-
tionaries, such as Minister of Justice,
Count Panin, but even some prominent
lawyers of liberal opinion (V. D. Spaso-
vych, B. M. Chycherin et al.) were
against it. The merit of S. 1. Zarudnyi,
M. A. Butskovskyi and D. O. Rovynskyi
is that they managed to convince the bit-
terest enemies of the jury. The result of
commission workat the State Chancel-
lery was inclusion of the institution to
the «Outline of judicial reforms in Rus-
sian. In April 1862, the «Outline» was
presented to the Emperor, who com-
manded to transmit it to two departments
(of law and civil cases) and then to ex-
panded meeting of the State Council.
The jury was voted for unanimously.
Even Count Panin took its defense, stat-
ing that only the jury could be really
independent. M. H. Korotkykh sees ex-
planation of such fast with no debates
acceptance of the jury in its prior ap-
proval by the Grand Duke Constantine,
who stood by Alexander II, that’s why
his opponents did not dare to speak of-
ficially*. This opinion is very simplified,
it does not take into account the evolu-
tion of public opinion (and opinion of

* Kopotkux M. I. T'eHe3uc cyna mpuCsHKHBIX
B Poccum mo cyne6Ho# pedopme 1864 r. / Ko-
potkux M. I. // U3zBectus BY3os. [IpaBoBexe-
Hue. — 1988. — Ne3 —c. 84
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Alexander 11, too) after the abolition of
serfdom. «September 9, 1862 is the most
important milestone in preparation of the
judicial reform: Emperor Alexander II
approved the «Outline» and ordered to
make it public, despite active opposition
of the publicity opponents. According to
S. I. Zarudnyi, publication of the «Out-
line» in the «Collection of Statutes and
Government Regulations» had to cause
discussion of issues concerning the judi-
cial reform.

For final preparation of draft legal
regulations, a new commission was es-
tablished, which included the authors of
the «Outliney, as well as representatives
of the State Chancellery, departments of
the State Council, Ministry of Justice
and Internal Affairs and governorate jus-
tice. The commission was divided into 3
departments: court organization, crimi-
nal proceedings and civil proceedings.
S. Zarudnyi was appointed the chairman
of the 3" department, but in fact he led
all work.

The commission had the right to turn
to experts. It considered appropriate to
involve more competent and experi-
enced people, for which it turned openly
to all legal department officials, profes-
sors and, in general, everyone, who
wished to give their comments and sug-
gestions directly to the commission or
through the press. In a short time, the
commission received suggestions from
446 individuals. They were printed and
made 6 large volumes'.

! HabokoB B. PaGoThI 110 COCTABICHUIO CY-
neOHbIX ycTaBoB. O0mas xapakTepUCTHKaA pe-
¢dhopmel / Habokos B // Cynebnas pedopma / oz

In an unprecedentedly short period
(11 months) draft legal regulations and
explanatory notes thereto, which in the
XX century were considered an unparal-
leled example of legislative creativity,
were concluded °. In autumn 1863, the
commission completed its work, and in
December 1863, the draft legal regula-
tions with numerous comments were
submitted for discussion in the State
Council. The discussion was going well,
careful development of all issues of the
judicial reform, in particular, institution
of jurors, contributed substantially to it.
The drafters of legal regulations came
from the fact that «the jury may act ben-
eficially, only when it relies on criminal
proceedings, which harmonizes with the
essence and needs of this institutiony.
This idea is expressed by an expert in the
jury history in Europe K. I. A. Mitter-
mayer®. He thought that legislators did
not always understand it, limited in a
hurry by provisions on the juror justice
without cancellation of the prior inquis-
itorial and secret investigation. Russian
lawmakers, thanks to great work of sci-
entists and practitioners, managed to
avoid this error.

The State Council completed consid-
eration of legal regulations on 02.10.1864.
On November 20, 4 statutes were already
approved by the Emperor and published
following his order for illustrative pur-
poses. The first printed copy of legal

pea. H. B. laBbiioBa u H. I1. [Tonstnckoro. — M.
: 1915 . —c. 338-340

2 Murepmaiiep K. . A. CoBpemenHoe
MOJIOKEHHUE cyJa MPUCSIKHBIX / Murep-
Mmatiep K. U. A. // Cyn npucsxubix B EBporie u
Awmepuke / oz pen. H. Jlamanckoro. T.1—- CII6.
11865 —c.2
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regulations was submitted to S. I. Zarud-
nyi with an inscription that the judicial
reform owes its existence to him more
than to others, and therefore this copy
should rightfully belong to him'.

The legal statutes radically changed
the judicial system, procedural and part
of substantive law of Russia. For the first
time, attorneys were introduced, prose-
cution was reorganized, investigation
independent from the police and prose-
cutors was founded. The law ratified the
principles of competition, publicity, oral
nature and other progressive norms. And
the crown of the judicial reform was the
jury — it was defined both by friends and
enemies of the judicial reform.

30 years after approval of the legal
regulations, A. F. Koni, a prominent
Russian lawyer, stated that introduction
of the jury in the country just liberated
from serfdom was a very brave step.
Serfdom could be a school for sense of
legitimacy neither for peasants, nor for
their owners... But the drafters of
the legal regulations trustfully treated
spiritual strength and health of their
people?.

The jurors acquitted this trust. Al-
ready in the first year of the jury activity,
Minister of Justice D. Zamiatnin stated
that jurors, sometimes consisting exclu-
sively of peasants, solved complicated
problems successfully and correctly.

! Jlsxaumues I A. Droxa Benukux pedopm.
HUcropuueckast cripaBka / xanmues ['p. — U3,
10-e, mocm., nomt. — CII6. : Tuno-nurorpadus
b. M. Bonsda, 1907. —c. 615-616

2 Konu A. @. O cy/e NpUCSIKHBIX U CYIe C
cocnoBHEIME TipeacTaBuTensmu / Koan A. @. —
CIIO. : Tum. IIpaButenscTBytomero CeHara,
1895.—c¢c.3-4

With introduction of the jury, there
disappeared from Russian reality such
negative phenomena that seemed insur-
mountable in pre-reform courts: bribery,
distrust to the court by population, court
dependence on administration. Practice
of the new institution also had some
weaknesses corrected by current legisla-
tion. Changes in legal regulation were
also dictated by an attack of Russian
reactionary bureaucracy at the «crowd
court opposing the state system of Rus-
sian. Most insignificant errors were a
pretext of insane persecution of this
court, limitation of its independence.

There were also complex theoretical
issues, such as the issue of exculpatory
verdicts when the defendant admitted his
guilt as well as purely technical issues,
important to the jury, but not fully re-
solved. Raising these issues showed how
important it was for the legislator to con-
sider all aspects of the jury activity (as
well as other institutions of the judicial
reform) for them to comply fully with
their purpose.

Another important lesson in the his-
tory of preparation of the reform is the
ability and willingness to defend demo-
cratic institutions from attacks of their
opponents. Such lesson to modern legis-
lators and politicians was given by the
creators and defenders of the jury and
other democratic institutions of the judi-
cial reform: S. I. Zarudnyi, M. A. Buts-
kovskyi, A. F. Koni, M. V. Muravyov,
O. M. Unkovskyi, D. O. Rovynskyi and
others, who countered unjust attacks with
deep scientific analysis, journalistic skills,
civic courage and fair fulfilling their duty.

Published: @opym npasa. — 2014. — Ne 3. —
C. 346-351.
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STATE-LEGAL SCIENCES
AND INTERNATIONAL LAW

UDC 342.3(447)

O. Skrypniuk, Doctor of Law, Professor,
Academician of the National Academy of
Legal Sciences of Ukraine, Head of the De-
partment for Relations with State Bodies and
International Organizations under the Na-
tional Academy of Legal Sciences of Ukraine

Problems of ensuring the state sovereignty
of Ukraine at the present stage
(the constitutional-legal aspect)

State Sovereignty of Ukraine is pre-
sented as a feature that establishes and,
simultaneously, provides the ability of
the state to exercise its «supreme» and
«sovereign» will, due to its inherent
mechanisms and institutions of state
power, as a characteristic of the state
which declared itself at the constitution-
al level as democratic, legal and social
state, in which a person’s life and health,
honor and dignity, integrity and security
are the highest social values. In this con-
text, state sovereignty reveals a complex
structure that includes several elements
or components that form the substance
and essence of sovereignty. This prob-
lem has become especially forefront for
Ukraine in 2014, in connection with the
events in the Crimea and in the South
East of Ukraine. Recently, this concept
has undergone significant changes. First
of all, that was due to rethinking of con-

cepts such as state sovereignty, national
sovereignty and people’s sovereignty,
forcing to speak not so much about the
independence and sovereignty of the
state power not as «absolute values and
signs» but as a source of the state power,
and forcing to speak how a sovereign
state is able to realize the goals and ob-
jectives that underpin its sovereign pow-
er in the internal and external aspects.
The main characteristics of the internal
state sovereignty are considered: effec-
tive functioning of government (legisla-
tive, executive, judicial, control and su-
pervision bodies), the presence of an
effective and dynamicly progressing
legal system, and assurance of basic in-
ternal functions of the state. In view of
this, state sovereignty may be construed
not as a self-sufficient goal, but as a sign
of the state and the way the organization
and functioning of state power.
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Interior aspect of the sovereignty of
Ukraine includes several important ele-
ments'.

Firstly, the sovereignty of Ukraine
covers to all its territory. The above rule
was enshrined in the Constitution of
Ukraine, Article 2, Part 1. This means
that the State of Ukraine is a source of
state law that is binding for its entire
population. At the same time, this power
1s exceptional, since only the Ukrainian
state has a legitimate right to use govern-
ment coercion. Distribution of state sov-
ereignty over all the territory does not
mean that the State cannot transfer any
part of its powers to the local level. Un-
der conditions of democratic governance
and different forms of state organization,
it might appear in relation of the state to
its territorial units with the autonomy
status, and in relation to local govern-
ments.

Secondly, it should be noted that sov-
ereign Ukrainian state, being a legal and
social state, cannot issue legal acts based
solely on its own interests and expedi-
ency. It means that the sovereign law-
making process of the Ukrainian state is
realized in accordance with certain legal
values and principles: inalienability of
the natural rights of man and citizen,
priority human and civil rights, rule of
law, legitimacy etc.

Third, the Ukrainian state sovereign-
ty, which declared itself as democratic,
legal and social state, arises not ex ni-
hilo, but the sovereignty has its explicit
source. This provision enshrined in Ar-

! Ckpunsiok O. B. JlepskaBHuii CyBepeHiTeT:
TeHe3a JOKTPUHHM Ta BU3HAUYCHHS MOHATTSA /
[Ty6niune nmpaBo. — Ne2. —2013. — C. 8-9.

ticle 5 of the Constitution of Ukraine,
which stipulates that the bearer of sov-
ereignty and the only source of power in
Ukraine is the people who exercise pow-
er directly and through bodies of state
power and local self-government?.

Fourth, the State Sovereignty of
Ukraine is not only a number of initial
universal characteristics (unity, indivis-
ibility, inalienability, etc.), making it
identical to the sovereignty of any other
state, but it is also characterized by a
specific outcome of the state daily func-
tioning. The sovereignty of the state is
not so much «freedom from something,
when the state implements the slogan
«the will of the state is the highest law»,
as «freedom for something.» Therefore,
the sovereignty appears as a constant
gain functional efficiency of the state,
improvement of internal and external
security, preventing any attempt external
or internal expansion, which would have
the effect of undermining the integrity of
the state, reducing its economic potential
deterioration social welfare of citizens,
destruction of the constitutional order
and so on.

In this respect, the sovereignty of
Ukraine as an independent, democratic
and constitutional state, is a complex,
multidimensional and multilevel pro-
cess, which includes such basic activities
as to guarantee the stability of the Ukrai-
nian country; development of all ele-
ments of the legal system of Ukraine
(not just the legal system, but also legal
relations, legal practice, legal social and

2 Yupkun B. E. KOHCTUTYIHOHHOE TTPaBO
3apy0exHsIx cTtpad / B. E. Uupkuna. — M.:
Opucr, 2001. - C. 151.
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individual consciousness, realization of
human rights are implied); improving
the efficiency of the organization and
functioning of the system of govern-
ment, not just the individual branches
and / or public authorities; strengthen
economic, cultural, social, political, en-
vironmental and security capacity of the
state; positioning of Ukraine in foreign
and domestic arena as an active subject,
capable to solve challenges at national
and global levels capable of predictable
and reliable international cooperation;
strengthening democracy Ukrainian state
and guarantee the constitutional order of
Ukraine; providing the evolutionary de-
velopment of the government.

Those directions of ensuring sover-
eignty of Ukraine are set forth more
meaningful in the following.

1. Guaranteeing the stable form of
the Ukrainian state as one of the key
areas of ensuring sovereignty. The form
of the Ukrainian state system is under-
stood as legitimate ways and means of
organization and implementation of state
power in Ukraine, stipulated by the Con-
stitution and laws of Ukraine. Since the
proclamation of independence, Ukraine
has become firmly established as a state
with a republican form of government.

Since 1991 till 2014, Ukraine, has
changed several varieties of republican
form of government:

1) since 1991 till 1996 — a presiden-
tial republic;

2) since 1996 till 2004/2006 — a pres-
idential-parliamentary republic;

3) since 2004/2006 till 2010 — a par-
liamentary-presidential republic;

4) since 2010 till 2014 — a presiden-
tial-parliamentary republic;

5) since 2014 — a parliamentary-pres-
idential republic.

Although the defined genesis of the
republican form of government took
place mostly de jure rather than de facto.
However, the decision of the Constitu-
tional Court of Ukraine of 2010, actu-
ally restoring the super-presidential
model of state, not only reconstructed
the entire system of government one
more time, but it also raised some ques-
tions about the legitimacy of the govern-
ment as a whole and some of its highest
bodies in particular.

2. State sovereignty in Ukraine can-
not be implemented beyond the demo-
cratic development of its political and
legal regime. The practice of amending
the Constitution in the last years and the
events in Ukraine during the fall of
2013 — spring of 2014 show obvious
need for further democratization of the
political and legal regime in order to de-
velop effective democratic institutions
and an appropriate constitutional and le-
gal mechanisms to guarantee state sov-
ereignty of democratic Ukraine. The
main tasks of further democratization of
political and legal regime as the direction
the sovereignty of Ukraine, by improving
the Constitution of Ukraine may be:

— Improvement of legal mechanisms
for the implementation of human and
civil rights, and creation of effective
safeguards for those rights';

! TIpo6nemu peanizanii Koncturyuii Ykpai-
Hu: Teopis 1 mpaktuka. — K.: A. C. K., 2003. —
C. 611
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— introduction of real constitutional
and legal mechanisms for direct imple-
mentation of national sovereignty
through holding of an all-Ukrainian ref-
erendum (clear definition of subjects for
the all-Ukrainian referendum in the Con-
stitution and improvement of proceeding
for initiating of the all-Ukrainian refer-
endum by citizens of Ukraine);

— establishment of new forms of di-
rect democracy, which produced positive
results in Western Europe; rethinking
and improving of the existing propor-
tional electoral system to ensure imple-
mentation of the principle of popular
representation in elected bodies of state
power and local self-government bodies;

— changing the system of checks and
balances between the legislative, execu-
tive and judicial branches of the state
power and between the head of the state
in order to prevent further new constitu-
tional collisions;

— introduction of institutions for pub-
lic control over the activities of the state
authorities and local governments in
Ukraine;

— optimization of local government
system in Ukraine and provide effective
mechanisms for exercising the right of
communities to solve local issues within
the Constitution and laws of Ukraine etc.

In the same context, the state sover-
eignty of Ukraine, as a modern demo-
cratic state, includes providing of tar-
geted and effective legal policy that will
be aimed primarily at:

— strengthening of the law and order,
intensification of fighting against crime;

— provide effective mechanisms to
protect freedom of expression of thoughts,
free press, free peaceful rallies, meetings

and demonstrations, free association in
political parties and civil society organi-
zations;

— establishing of clear procedural
rules for the protection of rights and
freedoms; prevention of any form of po-
litical repression;

— Introduction of clear regulations to
protect intellectual property while in-
creasing mechanisms of protection on
international level for intellectual prop-
erty of Ukrainian entities;

— implementation of effective insti-
tutional mechanisms to combat criminal-
ization of the national economy;

— clear definition of the powers and
functions of state authorities and local
governments.

Constructive solution of these prob-
lems will contribute to both further de-
mocratization of political and legal re-
gime in Ukraine and to improving of the
system of guarantees for the sovereignty
of Ukraine.

3. Improving the constitutional foun-
dations of the national security and
defense are among the most important
directions to ensure sovereignty of
Ukraine. The national security and de-
fense of Ukraine is one of the most im-
portant elements of national sovereignty
in modern circumstances, since the pre-
requisite for existence, development and
survival of any state is a comprehensive
deliberate policy to protect its national
interests, providing the legal status
(mode) of the state that is its national
security and defense system'. This status

! [IpaBoBe 3a0e3MeUYCHHsI IeP)KaBHOIO CyBe-
penitery Ykpainu / 3a 3ar. pexn. akag. HAH
Vxpainu 0. C. lllemmyuenka. — K.: Bua-Bo
«¥Opunnuna nymkay, 2011. — C.84.
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ensures the protection of vital interests
of: (1) an individual (his rights and free-
doms), (i1) the state (its constitutional
order, sovereignty, territorial integrity
and inviolability of frontiers) and (iii)
the society (its material and spiritual val-
ues), from any internal and external
threats. Thus, the basic elements of na-
tional security include political, econom-
ic, military, environmental, humanitari-
an, demographic, and other components.

4. Ensuring the sovereignty of mod-
ern Ukraine, which is of particular im-
portance in the present circumstances,
requires improving of constitutional
guarantees for foundations of the state
system of Ukraine. The constitutional
foundations of the state system of
Ukraine is the general principles of or-
ganization and functioning of the Ukrai-
nian state, as defined in the Constitution
of Ukraine, and which are developed in
constitutional relationships, and which
determine the nature and social purpose
of the state. The constitutional founda-
tions of the state system of Ukraine are
defined, other than by forms of political
(public-political) regime, form of gov-
ernment and form of state structure, also,
by general principles of the legal regime
of the national security and defense of
Ukraine, the Ukraine’s state border, as
well as state symbols and so on. The
main principles of the state system of
Ukraine are: the principle of the sover-
eignty and independence; the principle
of democracy of the state; the principle
of a social and legal state; the unitary
principle (unitarity and catholicity of the
state); the principle of a republican form
of the government.

5. State sovereignty of Ukraine is
linked to the territorial integrity of the
state, optimization of administrative and
territorial units system and ensuring of
their effective interaction. In this regard,
the sovereignty requires an integrally
organized and efficient system of gov-
ernment at all levels, from the central to
the local ones. Events in Crimea and on
the south-east of Ukraine in the spring
of 2014 have showed the existence of a
problem for ensuring of national sover-
eignty in that sense; those events aggra-
vated the problem of the need to improve
the system of government at the consti-
tutional level.

Thus, the sovereignty of Ukraine, as
a modern independent, democratic, so-
cial and constitutional state, includes
activities of government authorities with
the assistance of civil society institutions
on:

— ensuring stability of the Ukrainian
state form,;

— development of all elements of the
Ukrainian legal system;

— improving of structural and func-
tioning efficiency of the government
system, and not just any branches and /
or government bodies; ensuring of the
evolutionary development of the state
power;

— strengthening of economic, cul-
tural, social, political, environmental and
security capacity of the state (in this
case, special attention should be paid to
the social security of the citizens of
Ukraine);

—positioning of Ukraine at the inter-
national and domestic arena as an active
player, capable to solve challenges on
any national and global levels;
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— strengthening of democracy in the
Ukrainian state, guaranteeing of the con-
stitutional order of Ukraine, strengthen-
ing of institutions of direct democracy
which ensure the principle of popular
sovereignty'.

Each of those activities is accompa-
nied by a system of direct legal action
and means aimed at the creation and im-
provement of national legislation, in-
cluding its highest constitutional level.
Moreover, most of those measures may
vary: e.g. constitutional and legal mea-
sures, administrative and legal measures,
economic, legal, social and legal mea-
sures, security measures (primarily the
national and state security of Ukraine is
meant), implementation of criminal law
(primarily for maintenance of rule of law
and legitimate order in the Ukrainian
state). It allows to develop an appropri-
ate mechanism for the sovereignty of
Ukraine, that will reveal as certain social
relations of political, economic, cultural
and other nature, and which will be stip-
ulated by the Constitution and laws of
Ukraine, defining the purpose and aim
of the Ukrainian state, its nature and con-
tent, as well as social purpose, and will
provide an orderly interaction of the
state legitimate bodies. Concrete actions
in this area should include:

— Improvement of legal mechanisms
for the implementation of human and
civil rights and creation of effective safe-
guards for those rights;

! Tlosituka, IpaBo i Bajga B KOHTEKCTI TpaH-
copmaniiHux mpouecis B Ykpaini: MoHorpa-
¢is. — K.: THCTHTYT HepkaBu i mpaBa YKpaiHU
iMm. B. M. Kopeniskoro HAH VYkpaiuu, 2006. —
C. 56-105.

— introduction of real constitutional
and legal mechanisms for direct imple-
mentation of national sovereignty
through clear definition of subjects for
the all-Ukrainian referendum in the Con-
stitution and improvement of proceeding
for initiating of the all-Ukrainian refer-
endum by citizens of Ukraine;

— adoption of appropriate laws that
would facilitate the development of new
forms of direct democracy, which have
shown to be effective in European con-
stitutional and legal practice;

— improving of the existing propor-
tional electoral system to ensure the
implementation of the principle of popu-
lar representation in elected bodies of
state power and local self-government
bodies;

— changing the system of checks and
balances between the legislative, execu-
tive and judicial branches of the state
power and between the head of the state
in order to prevent further new constitu-
tional collisions;

— introduction of institutions for pub-
lic control over the activities of the state
authorities and local governments in
Ukraine;

— optimization of local government
system in Ukraine and provide effective
mechanisms for exercising the right of
communities to solve local issues within
the Constitution and laws of Ukraine;

—realization of the constitutional re-
form, development and adoption of the
Law of Ukraine on Amendments to the
Constitution of Ukraine, which would
have the highest level of legitimacy
(rather than based on the controversial
decision of the Constitutional Court);

3 7/2018

85



Statezlegalfsciences]
anxil law;

— development of measures to
strengthen national security in the exter-
nal and internal aspects, improving law
and order in the state and society; adop-
tion of the strategic decision on interna-
tional positioning of Ukraine in the «Eu-
rope — Russia» coordinates and its prac-
tical confirmation by signing of the
relevant international treaties;

— real beginning and realization of
the administrative-territorial reform, the
reform of regional policy, coordination
of strategic objectives and priorities
among the state and regions, promoting
stability and predictability of relations
between central and local authorities for
the development of territories, decentral-
ization and separation of powers be-
tween the central and local executive
authorities and local governments in
provision of public services, empower-
ing and strengthening of local gover-
ments’ activities for solving social and

economic problems of regional develop-
ment, introducing a transparent monitor-
ing mechanism, including the public
one, at every level of government activ-
ity; clear delineation of functions be-
tween central, regional and local author-
ities on all issues of the budget, property,
state powers and the mechanisms of
public services; creation of legal, eco-
nomic and organizational conditions for
the effective implementation of the tasks
and functions of local governments'.

Thus, the state sovereignty of Uk-
raine can be properly secured only by its
further strengthening and irreversible
establishment as democratic, legal and
social state, which recognizes and di-
rectly embodies the principles of such
organization and functioning of the gov-
ernment in its daily activities.

Published: Bicnux Hayionanvnoi axademii
npagosux Hayk Vkpainu. — 2014. — Ne2(77). —
C. 18-26.

I Ckpunaiok O. B. TeopeTtuko-mnpaBosi 3a-
caau 3a0e3MeUeHHSI IEPKABHOTO CYBEPEHITETY
B YkpaiHi / [IpaBoBe 3a0e3neueHHS JepKaBHO-
ro cyBepeHnitery Ykpainu. — K., 2011. — C. 95—
96.
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ment of Constitutional Law of Yaroslav the
Wise National Law University, Doctor of
Laws, Professor, Corresponding Member of
the National Academy of Legal Sciences of
Ukraine

The constitutional dimension
of ukrainian democracy
(historical and theoretical notes)

In the initially written constitution-
al document, the Basic Law of the USA
of 1787 the category «democracy» is
not mentioned in any way fashion.
However, it is the Constitution of this
country that is considered to be the per-
fect example of the embodiment of the
democratic system and such its princi-
ples, as electivity of senior officials,
separation of powers, judicial constitu-
tional review etc.

Although the current Fundamental
Law of Ukraine applies «democracy» in
its terminology does not overly presume
upon it: besides the first article, in which
democracy is enshrined as the basis of
the constitutional order, this category is
also used in the Preamble and Art. 69,
where elections and referendum are de-
fined as forms of direct democracy.

However, this situation is not typical
for the countries of budding democra-

cies. Compared to other states, united
earlier by the Warsaw Pact, the Constitu-
tion of Ukraine is quite restrained con-
cerning the protection of democracy as
an element of constitutionalism.

For example, the Constitution of Po-
land of 1997, besides the definition of
Republic as a democratic country, this
principle is also mentioned in the context
of the tasks that are set before political
parties («to influence the formation of
state policy by means of democratic
methods» (Art. 11), to establish civil and
democratic control over the Armed Forc-
es (Art. 26), to impose such restrictions
in the implementation of constitutional
rights and freedoms that are possible
only in a democratic state (Art. 31), to
create the opportunity to collect person-
al information only for the purposes that
are acceptable in a constitutional democ-
racy (Art. 51).
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We tend to explain this difference in
the approaches of Ukrainian and Polish
legislators, (besides political and legal
traditions, specific legal and political
situation at the time of determination of
the constitutional order) — by different
attitude to the phenomenon of «militant
(armed) democracy.

In a definite way this uncertainty of
our politicians concerning further de-
velopment orientations has an impact
now, when with nostalgia for the Soviet
era the political forces having represen-
tation in the parliament and regional
councils, blow up and sometimes even
head separatist movements at the East
of the country.

It has to be noted that it is the «mi-
litant democracy» that has become a re-
liable mechanism to protect the free
democratic order and to prevent the
emergence of reactionary separatist
movements in many countries, including
Federal Republic of Germany (the found-
er of this constitutional doctrine).

However the constitutionalist should
think not only of this issue. The compe-
tition of different forms of democracy,
effectiveness of some of them, the intro-
duction of new ones — all this must be on
the agenda during the implementation of
constitutional reform, and these are the
questions that we shall try to answer in
this paper.

When the Ukrainian state was being
created, there were many hopes and as-
pirations that we could choose a new
free democratic path. The introduction
of truly democratic institutions and prac-
tices, and establishing thereof at the
highest constitutional level was to be-
come an important requisite to this.

It was stated in the Concept of the
Constitution of Ukraine, approved by
Verkhovna Rada on June 19, 1991, that
the basis of future constitutional system
should be the principle of democracy
that provides for the possibility of pow-
er implementation by the sovereign, both
directly and through the deputies of dif-
ferent levels.

The presence of legislative powers
for the people to be exercised through a
referendum — was recognized. At the
same time holding the initiative referen-
dum was presumed, including with the
aim to resolve the state legal conflicts (as
it is evidenced by possible subject of this
type of referendum — early termination
of President’s authorities). The proposal
concerning the necessity of establishing
the principle «political power is achieved
only through free democratic elections»
draws attention.

On the next stage of the constitu-
tional process an integrated project of
the new Constitution of Ukraine (Verk-
hovna Rada of Ukraine Resolution of
July 1, 1992 Ne2525-X1I) was proposed.
This document is considered by us to be
a remarkably interesting one in terms of
fixing some democratic provisions of
law. First of all, rather extensive incor-
poration of the principles of the election
legislation should be noted. Here the
periodic holding of parliamentary elec-
tions, freedom and equality in nominat-
ing candidates, as well as equality of
opportunities for all candidates and con-
trol of the sources of funding and elec-
tion campaign expenses can be found
(Art. 118, 120 of the Draft).

Much attention is paid to the institute
of All-Ukrainian referendum. Among the
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points that are worthy of attention we
would like to note the obligatory char-
acter of the holding of referendum to
resolve the issue concerning Ukraine’s
entry into interstate alliances and mili-
tary-political associations, and require-
ments in respect of formulating the ques-
tions of referendum (Art. 177 of the
Draft). Of course, not all similar issues
should be the object of constitutional
regulation, but at the same time, some
aspects of the electoral law, enshrined in
the draft, look quite progressive under
current conditions.

At this stage we can put some inter-
mediate questions. For example, why did
lawmakers refuse a number of quite use-
ful above-listed issues, stating the ques-
tion of democratic participation in im-
plementation of power in a most laconic
way? Perhaps the advice of saving con-
stitutional text had place, to be more ex-
act, a more efficient and generalized
definition of the subject of constitution-
al regulation was used. Certain evidence
of this could be the words of A. Ko-
rneev — the Chairman of the Working
Group of the established Constitutional
Commission: «In the draft of October
26, 1993 there were 2699 lines and
13 305 words, in our text (draft prepared
by a group—Y. B.)— 1716 lines and 9517
words»'.

However, it looks strange, for ex-
ample, to abandon a clear and advanced
in Western democracies institute of Ac-
cess to Public Information: in promul-

! Koncruryiist He3anexHol Ykpainu. Kuura
Tpets. Yactuna npyra. lokymentu. CteHorpa-
mu. — K.: TIpaBo, 1998. — C. 243.

gated project of 1992 it was stipulated to
recognize the right of citizens to review
the information about them, as well as to
review the official documents that are
maintained by government agencies and
institutions, local and regional authori-
ties (Art. 30).

Moreover, in the process of work
with constitutional amendments in the
frame of Constitutional Assembly, cre-
ated by Ex-Head of state, it was empha-
sized many times that the expert com-
munity offered a number of interesting
innovations. However, in reality, as in a
well-known proverb about what is really
new, and it turns out that such innova-
tions were repeatedly initiated earlier
and got into the text of drafts of the cur-
rent Constitution.

For example, the institute of People
Legislative Initiative was proposed both
by the first Constitutional Commission
(headed by Chairman L. Kravchuk) and
by the second group of the Commission
(headed by Co-Chairmen L. Kuchma
and O. Moroz)>. In addition, in the latter
case it was planned to establish the men-
tioned institute of democracy in the
name of the relevant Section of the Con-
stitution.

It was offered to name the third Sec-
tion as «Elections. Referendum. People’s
Legislative Initiative» (according to the
chairman of the Working Group A. Ko-
rneev «in this way all main forms of

2 KoHcTuTyIis He3aexHol Ykpainu. Kaura
Tpets. Yactuna nepma. Jlokymentu. CteHor-
pamu. — K.: IIpaso, 1998. — C. 204; Kouctury-
ist He3amexxHoi Ykpainn. Kanra tpets. Yactu-
Ha apyra. lokymentu. Crenorpamu. — K.: Ipa-
Bo, 1998. — C. 243.
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people’s will expression are enshrined»').
Moreover, at the consequent stages of
preparing of the Constitution there was
an offer to introduce «people’s constitu-
tional initiative»: not less than 1 million
of citizens of Ukraine who are eligible
to vote could have the right to initiate
amendments and supplements to the
Constitution®.

It is also clear that all further battles
around the text of the Basic Law were
concentrated around this issue of divi-
sion of powers between the two power
centers — the Parliament and the Presi-
dent. Only occasionally there arose dis-
cussions about language policy, state
symbols and peculiarities of Crimea’s
status, caused by the presence of power-
ful factions of supporters of communist
and national patriotic views in Parlia-
ment.

In the final version of the Constitu-
tion, as well as in the majority of the
previous ones, the principles of democ-
racy and people’s power were estab-
lished at the level of the fundamentals of
the constitutional order. Instead, the
mechanism of realization of people’s
power and the destiny of the institutions
of democracy remained unclear.

First, attention of legislator was fo-
cused only on two components of de-
mocracy, namely on direct and represen-
tative democracy. This being said, the
direct component of democratic gover-

! KoncTuTywLis He3anexHoi Ykpainu. Kaura
Tpets. Yactuna npyra. Jlokymentn. CteHorpa-
mu. — K.: TIpaso, 1998. — C. 243.

2 Koncrutyuis He3anexHoi Ykpainu. Kuura
Tpets. Yactuna Tpets. Jlokymentu. CteHorpa-
mu. — K.: TIpaBo, 1999. — C. 464.

nance of the people looked more like a
slogan than like effective regulations.
This conclusion allows to make analysis
of the provisions of Chapter III of the
Constitution from which it was not clear
enough in which way the desired can be
achieved by the people through initiating
a referendum.

Constitutional Court also contributed
additional arguments that interpreted
these constitutional provisions in such a
way that the initiative referendum could
only be imperative, therefore there had
to be a specific decision for it that was
not subject to approval by any authority.
At the same time a number of public
institutions could be in the way of such
initiatives, recognizing a referendum
question as a non-constitutional one (de-
cision of the Constitutional Court of
Ukraine of March 27, 2000 Ne 3-rp/2000
and of April 16, 2008 Ne 6-rp/2008). The
mentioned authorities, especially the
Central Election Commission recog-
nized this interpretation in its own way,
in particular, determining that the bind-
ing character of the decisions of the ref-
erendum implies the need to issue excep-
tionally specific normative act concern-
ing thereof. As a result — there was a
number of initiative campaigns which
failed because of a tough stance of Cen-
tral Election Commission towards the
wording of the proposed questions.

To this we can also add low efficien-
cy of electoral law guarantees. This is
most clearly illustrated with the intro-
duction in Ukraine of the proportional
election system with closed lists which
is very questionable in terms of stan-
dards of the «effective European democ-
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racy». Such steps of legislator concern-
ing the change of the electoral system
were replied by the Constitutional Court
stating that determining of the type of
system falls within the competence of
the Verkhovna Rada of Ukraine and ac-
tually is a matter of «political expedi-
ency» (Decision of the Constitutional
Court of Ukraine of February 26,1998,
Ne 1-rp/98). There arose not less ques-
tions concerning the decision of the body
of constitutional jurisdiction in respect
of regular elections to the local self-gov-
erning authorities in Kyiv. Obviously,
the idea of enshrining at the constitu-
tional level of the principle of elections’
periodicity should regain its relevance in
the course of the constitutional reform
(it also should be noted that the experts
repeatedly insisted on this position dur-
ing consideration of the current Consti-
tution, with reference to the relevant
international standard of 1. 3 Art. 21 of
the Universal Declaration of Human
rights of 1948).

In other words, despite the loud-spo-
ken provisions of Art. 5 of the Constitu-
tion, the actual democracy implementa-
tion mechanisms turned out to be far
from ideal. However, in a case of direct
democracy, we can at least see the gen-
eral outlines of its real legal capacity, the
separate institutions of democracy were
left out of the attention of constitution
expert (or, to be more exact, mentioning
thereof in the constitutional text is too
fragmentary).

The question is, first of all, about
such widely accepted in European con-
stitutional systems phenomenon as par-
ticipatory democracy. It could have been

the first time when the forms of this de-
mocracy were recorded at the level of
the Lisbon Treaty of 2007 in the most
concentrated way, by which the agree-
ments to set up the EU were comple-
mented. Thus, as a consequence of ap-
propriate amendments Art. 8B appeared,
providing for the constant sharing of
information concerning its activity with
the Union institutions with the aim to
exchange views with all the parties con-
cerned, their (institutions’) obligation to
maintain an open dialogue with repre-
sentatives of the civil society, extensive
consultations of the European Commis-
sion with all parties concerning any is-
sue, the opportunity for at least not less
than 1 million citizens of EU countries
to initiate issues before the European
Commission.

National researcher V. Bortnikov,
describing democracy of participation
(or «participatory democracy» in Eng-
lish fashion), defines it in the following
way: «it is a system of government in
which ordinary citizens rather govern
themselves alone, than through electing
the representatives, who ruled on behalf
of them» [2, p.46]. Of course, this is so
to say the ideal variant of functioning of
the participatory democracy. In normal
circumstances, it is rather a kind of sub-
stitute of referendum institutions and it
acts in close contact with the institutions
of the representative democracy. In fact,
the implementation of participatory de-
mocracy institutions compensates short-
comings of representative forms of de-
mocracy, first of all, such as detachment
of citizens from the processes of exercis-
ing power and frequent disregard of so-
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ciety’s demands by representative pow-
er institutions.

In this regard, B. Barber even made
a classification of existing democratic
regimes to the unitary democracies and
strong democracies of participatory type.
The advantages of the last one are that it
«resolves the conflict if there is the lack
of an independent basis with the help of
constant participation in the political
process, direct self-government and the
establishment of political community
that can transform dependent private in-
dividuals into free citizens, and partial
and private interests — into public
benefity!.

In addition there is a definite trend
— the lower level of the exercising of
power (from the center to the commu-
nity) is, the more diverse the forms of
participatory democracy are, and the
greater is its effect on the final result.
American researchers note significant
activity specifically at the level of state
and local governments. This is because
of a significant public interest of the
citizens in defending their rights and in-
terests. For example, the mentioned in-
stitute of people’s initiative which is
stipulated in legislation of 23 states?.
However, in general, we should not have
illusions about the fact that citizens of
USA, or Switzerland, or any other coun-
try where the positions of institutions of

! Bapbep b. CuibHa 1eMOKpaTisi: MONiTHKA
YYaCHHUIIBKOTO TUITY // JIeMOKpaTisi: aHTOJIOT 151
— K.: Cmomockur, 2005. — C. 259.

2 Himmepman Jxxo3ed @. YyacHHLBKA Jie-
MOKpATisi: BiIPOIKEHHS momymizmy // Jlemo-
kparis: antonorisa. — K.: Cmomockum, 2005. —
C.273.

participatory democracy are strong
enough, are daily engaged in writing
petitions or developing corresponding
initiatives. As it is reasonably noted in
the literature, initially the founders of the
institutes of people’s initiative and ref-
erendum considered them «as arms,
which citizens have to use to break the
constancy and stagnation of state legis-
latures work», as «rebellion against the
situation controlled monopolistically»®.

Concerning our country, all the time
our politicians repeat like a mantra that
people needs to be given as many rights
as possible to resolve issues of state im-
portance. Instead, as it was already men-
tioned, some institutions of participatory
democracy were rejected at the stage of
the enactment of the final text of the
Constitution, and the institutions of di-
rect democracy that were remained, were
either blocked or proved to be low effec-
tive.

In the context of thinking about par-
ticipatory democracy it is expedient to
recall the formula enshrined in i. 1, Art.
38 of the Constitution of Ukraine. In this
article, the right of citizens to participate
in elections and referendums is formu-
lated along with the right to participate
in regulating the public affairs, and in
such a way that, to certain extent, it al-
lows raising question about the indepen-
dence of this authority. Certain addi-
tional argument in favor of this position
may also be that in the Art. 69 it is indi-
cated that the people’s will may be im-

* Himmepman [[xo3ed ®. YuacHuIbKaA Jie-
MOKpAaTisi: BiAPOKEHHS momynizmy // Jlemo-
kpatis: antonoris. — K.: Cmonockum, 2005. —
C. 279.
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plemented both through elections and
referendum, as well as through «other
forms of direct democracy». In literature
peaceful assemblies, petitions, local ini-
tiatives, etc. were referred to as to these
«other forms»'. Herewith, to potentially
extend this understanding and to have
the right to take part in governing of state
affairs.

However, in our opinion, these con-
clusions are not fully justified. Firstly, as
we have been convinced, the creators of
the Constitution at a certain stages of its
creation, besides elections and referen-
dum also provided for the possibility of
establishing people’s legislative and con-
stitutional initiatives. Appropriate insti-
tutions were to be textually placed to-
gether with the above forms of direct
democracy in the section that would
begin with the cited norm of Art. 69 of
the current Constitution. In this variant,
the presence of the category «other
forms of democracy» in the formula
would seem more logical. Nevertheless,
it is very likely that lawmakers in the
final stages after deleting «initiative»
institutions did not pay attention to the
need to correct the norms of Art. 69.

Secondly, getting back to historical
materials, we can see that the members
of the Constitutional Commission drew
special attention to the fact that it was
not necessary to set apart «the right to
participate in state affairs» with the help
of syntactic means. As the question
might appear concerning in what other
forms this participation can be imple-
mented. Therefore it was proposed to

! KoncruryuiiiHe npaBo Ykpainu. — K.: Ykp.
LenTp mpaBunuux ctynaii, — C. 150, 151.

take as an example the approach to for-
mulating such rights in the Universal
Declaration of Human Rights: «Every-
one has the right to take part in the gov-
ernment of his/her country, directly or
through representatives, chosen freely»
(Art. 21)2. This formula indeed looks
more complete.

And indeed, one might ask, where is
then «participatory» component in
Ukrainian democracy? Firstly, the legis-
lator did not find it possible to give citi-
zens the right to initiate consideration of
draft laws in Parliament.

Secondly, legislator refused to estab-
lish a constitutional possibility to freely
obtain information from the authorities
about their activities (although eventu-
ally the Parliament had to restore that
right as the result of the prolonged insis-
tence of the Council of Europe by adopt-
ing the Law «About access to public
information»). And without this infor-
mation, even the citizens having the
greatest interest in participating in for-
mulation of government decisions have
difficulties to act and analyze the situa-
tion correctly.

Thirdly, despite enshrining in the
Constitution, the destiny of the right to
participate in peaceful meetings turned
out to be not an easy one. Today, only
lazy person does not speak about the
need to adopt the law, in which the
mechanism to implement this right
would be described in detail and appro-
priate guarantees would be established.
European experts and human rights in-

2 Koncrutyuis He3anexHoi Ykpainu. Kuura
Tpets. YactuHa TpeTs. JJokymentu. CteHorpa-
Mmu. — K.: IIpaBo, 1999. — C. 245-249.
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stitutions got tired to talk about it. It is
sufficient to get back to the last «remind-
er» of the European Court for Human
Rights in the case «Shmushkovych
against Ukraine»: the Court once again
emphasized the previously expressed
position that the existing procedure of
peaceful meetings is not clear, citizens
wishing to hold peaceful meetings are
unable to foresee the consequences of
their behavior in terms of law and thus
bringing them to responsibility for viola-
tion of peaceful meetings conduction
procedure is difficult to be named the
one that is carried out within the law.

It is pertinent to note that on the basis
of these decisions of the European Court,
the Supreme Court of Ukraine reviewed
the local courts’ decisions that were the
basis for an appeal to the European hu-
man rights institution, and came to quite
interesting conclusions. In particular, the
Court noted «the actual availability of
due process of law for holding peaceful
demonstrations and facts of its violation
... would be the grounds for administra-
tive responsibility according to part one
of Article 185-1 of the Code of Admin-
istrative offences». «But the absence of
definite law excludes the possibility of
punishment for its violation, since there
is no penalty for violation of non-exist-
ing order»'. Although the most promi-
nent representatives of administrative
justice assume that special provisions to
consider disputes, existing in the Admin-

! Tloctanoa BepxosHoro Cyny YkpaiHu Bij
3 Oepesns 2014 poky y cinpasi Ne 5-49xkcl3:
[EnexTponHuit pecypc] // Pexxum moctymy:
http://www.reyestr.court.gov.ua/Review/
37908429

istrative Code of Ukraine (Articles 182-
183) are the law mentioned in Article 39
of the Constitution of Ukraine as an act
for a court to impose restrictions on the
right to peaceful meetings’.

So today we can state that on the
agenda of constitutional reform next to
the decentralization of power, judicial
reform should be the question of funda-
mental rethinking of democratic institu-
tions that should be enshrined in the
Basic Law. Before that, we have to de-
termine in concept what mechanisms of
direct and participatory democracy will
have the effect in the present conditions,
taking into the account the mental, po-
litical and legal features (attention is fo-
cused to the fact that before the start of
work on the final version of the Constitu-
tion, the Working subcommittee of Con-
stitutional Commission determined that
the articles of the draft of Constitution
are to correspond with «the peculiarities
and mentality of the Ukrainian people»?).

Of course, the presence of possibili-
ties for citizens to have influence on
making government decisions and to
control their implementation should, first
of all, be fixed. We do not tend to think
it is possible to return to the already ru-
dimentary forms of Soviet people’s con-
trol. It is quite normal to borrow Euro-
pean experience of including such insti-
tutions to constitution. We should not

2 Cwmoxouy M. L. [IpaBoBe perynroBaHHs
PO3TISIAY BHOOPUYUX CIOPiB: TEOPSTHIHUM 1
npakTugHu acrektu. — K.: FOpinkom IHTED,
2014. — C. 343.

* Koncrutyis He3anexxHoi Ykpainu. Kuura
Tpets. YactuHa TpeTs. JJokymentu. CteHorpa-
mu. — K.: IpaBo, 1999. — C. 6.
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forget that effective political democracy,
as interpreted by the European Court of
Human Rights, cannot function without
guaranteed freedom of speech, assembly
and association. These three freedoms,
more precisely to say their effective
guarantee is of great importance for par-
ticipatory democracy that has meaning-
ful deliberative paint coating in devel-
oped democracies, that is it allows to
create a real atmosphere of a broad social
and political discourse when making any
important government decision.

It is also necessary once again to
draw attention to some unsolved func-
tional components of institutions of di-
rect democracy in the current Constitu-
tion. First of all, it is a question of «Ar-
bitration» potential of all-Ukrainian
referendum Institute which was categor-
ically rejected during the development
of the Constitution in the context of the
argument that «officials of higher level
should not play with referendum»'. One
must also remember the cost estimate

! Koncruryiist He3anexHol Ykpainu. Kuura
Tpets. Yactuna Tpets. JJokymentu. CteHorpa-
mu. — K.: TIpaBo, 1999. — C. 443.

component of direct democracy, since
the cost of holding referendum is quite
consistent with the annual budget of the
Parliament.

Finally, we would like to note that
effective democracy is impossible with-
out stable republican traditions in soci-
ety. The development of such a «repub-
lican» society is determined by many
factors, and the important one is enlight-
enment of population (in this context the
points to ponder should be the examples
of the voting of Romska community in
Zakarpattya at the last presidential elec-
tions: by the testimony of the head of the
Romska local authority M. Gorvat be-
cause of ignorance of many voters, who
are members of this minority group; the
first at voting place is the one who can
read and then he/she goes out and tells
the others what number in voting paper
has this or that candidate)?.

Published: [Ipaso Yxpainu. —2014. —Ne 7. —
C. 137-145.

2 Sk Ha 3aKkapmaTTi roJoCylTh MYJIBTHET-
HiuHi rpomaan: [Enexktponnnii pecypc] / Pe-
KUM gocTtyny: https:/www.youtube.com/
watch?v=yBNb5vIOQ3A
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The idea of federalization in Ukraine
in the context of national and ethnic factor:
historical experience and current challenges

The issue of the transformation of
Ukraine into a federation as a possible
direction for further improvement of its
territorial organization has repeatedly
risen in the community. However, the
essence of federalism, main features and
peculiarities of its implementation in
different countries were not commonly
the subject of research. Behind the pro-
posals and slogans on the federalization
of Ukraine was hidden the rather sim-
plistic view to the phenomenon of fed-
eralism and the process of federalization,
as the possible transformation from uni-
tary to a federal state kind of territorial
organization. Ukrainian scientists and
experts usually very cautiously and with
restraint treated the idea of federalization
of Ukraine because there are dominated
the beliefs that the unitary state ideas
must stay for a long-term period as a
defining principle of Ukrainian state ter-
ritorial organization. At the same time,

the determination of certain aspects of
federalism was the subject of research of
some Ukrainian scientists. Thus the his-
torical aspects of federalism is analyzed
by M. Kostomarov, M. Drahomanov,
A. Eyhelman, M. Hrushevsky, M. Pa-
lienko, A. Androschuk, A. Artemenko,
Y. Artemenko, A. Kopylenko, G. Ko-
rolev, L. Krutova, K. Lemeschenko,
O. Skakun, V. Rybalko, A. Rogozhin,
V. Rumyantsev. Peculiar features of fed-
eralism in foreign countries is analy-
zed in the works of B. Bushansky,
S. Grechannyi, S. Yesaulov, V. Kachur,
B. Kliyanenko, V. Stepanov, A. Cherne-
zhenko. Some scientists of our country
note certain hazards that may arise be-
cause of conversion to federalism
(M. Yizha., I. Koliushko, D. Osyechkov)
the other up to now stand up for the
transformation of Ukraine to federal
state as a promising direction of the
Ukrainian state’s development (P. Ta-
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lochka, V. Medvedchuk, D. Tabachnik).
However, the role of ethnic factor as one
of the criterions for construction of fed-
eral states and potential shortcomings of
possible transformation unitary state into
a federal are remain not researched.

The conception of federalism on a
constitutional level first was carry out
into practice and achieved logical per-
fection in the US Constitution. While
analyzing US federal structure with ter-
ritorial principle in its base Alexis de
Tocqueville has shown convincingly
some benefits of federalism in his fa-
mous work «Democracy in Americax'.
However, he said, «The federal structure
system can’t be implemented in all
nations»?. In his opinion, «inhabitants of
Mexico, intending to institute federal-
ism, took as model the federal structure
of their Anglo-American neighbors and
almost completely copied it. However,
having adopted letter of the law they
could not adopt spirit of the law, which
makes it alive, at the same time. As a
result, we are seeing how they are con-
fused without ceasing in their dual man-
agement mechanism. The supreme pow-
er of states and the supreme power of the
Union, going beyond the boundaries
established by their constitution, every
day interpenetrate into one another.
Mexico still constantly moving from an-
archy to military despotism and of mili-
tary despotism to anarchy»®.

It is exactly under the influence of
the experience of the US that the idea of

' Tocqueville A. IIpo memokparito B Ame-
puti [Democracy in America], Kyiv, 1999,
p. 139-143.

2 Ibid (p.143)

3 Ibid (p.144)

federalism has spread worldwide, in-
cluding in Ukraine. In particular, the
members of Cyril and Methodius Soci-
ety were adherents of federalization. Ac-
cording to the constitutional project by
G. Andruzkii dated 1850 was proposed
to establish Slavic federal state consisted
of the seven states: 1) Ukraine with
Chornomorya, Galicia and the Crimea;
2) Poland with Poznan, Lithuania and
Zhmud; 3) Bessarabia with Moldavia
and Wallachia; 4) Ostzeia; 5) Serbia;
6) Bulgaria; 7) Don*. The constitutional
project by M. Dragomanov dated 1884
contained legal model of release and de-
velopment of the Ukrainian people by
transforming Russia into a democratic
federal state. It was planned to recognize
a wide range of civil and political rights,
to establish the right to judicial protec-
tion and new (regional) territorial divi-
sion with local government at all levels,
to create the State Duma and the Fed-
eral Duma, etc.>.

In 1905 M. Grushevskiy stated his
vision of constitutional reforms while
emphasizing: «Every nation and every
region has its own needs, their customs,
their business in the place and it is hard
for the whole countries’ government or
the Duma adapt to them. It is hard at the
same time to govern grain-growers lands
and some northern lands near the White
Sea or Pacific Ocean. Therefore, Ukrai-
nians want main parliament and govern-
ment manage only such matters, which

* Sliusarenko A. H., Tomenko M. V. IcTopis
ykpaincekoi koHcTuTyii [History of Ukrainian
Constitution], Kyiv, 1993, p. 45.

5 Sliusarenko A. H., Tomenko M. V. Ictopis
ykpaincekoi koHcTuTyii [History of Ukrainian
Constitution], Kyiv, 1993, p. 52—60.
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cannot hand over to local government.
These are matters like conduct of war
and peace, conclusion of agreements
with other countries, direction of entire
army of republic, establishment of single
currency, measures and faith. All other
matters is needed to hand over to elec-
tive dumas, seyms and elective minis-
tries, elected by people»'.

The idea of the transformation of the
Russian Empire to the federal republic
was also supported by some representa-
tives of the Russian intelligentsia, par-
ticularly S. Fortunatov, M. Kovalevsky,
P. Korf. The last wrote in 1917, that
«naturally every nation, every national-
ity strive for the most complete indepen-
dence; when several nations united into
one (for example, the state of the old
regime) each of them shows centrifugal
or separatist ideals and inclinations, but
as soon as they provided by internal au-
tonomy, by lawmaking ability and guar-
antee of their own cultural development,
centrifugal forces change to centripetal
and begins the process of unification on
the basis of federalism»?.

However, in practice overreliance on
ideas of federalism among Ukrainian
politicians led to negative consequences,
because it resulted in the emergence of
certain illusions and substantiated expec-
tations among the UPR leadership re-
garding the future prospects of Ukrai-

! Hrushevskyi M. XTo Taki ykpaiHiii i 4oro
Bouu x0uyTh? // Iomitonoris. Kinenps XIX —
niepia nosiorHa X X ct. Who are the Ukrainians
and What Do They Want?] Politolohiia. Kinets
XIX — persha polovyna XX st., Lviv, 1996,
p. 185.

2 Korf'S. E pluribus unum! // Novoe vremya,
1992, no. 2, p. 59.

nian statehood. Because of these base-
less illusions the independence of
Ukraine was declared with significant
delay and even only under the pressure
of external circumstances?, and it finally
has caused the loss of precious time, dy-
namics of state building, efficient troops,
as well as Ukrainian statehood. Besides,
it should be emphasized, that the links to
famous historical figures — supporters of
federalism in the context of modern sub-
stantiation of necessity of transformation
from unitary to federal state is not quite
correct and acceptable for two reasons.
Firstly, in their works Ukraine is de-
scribed as the subject of a new demo-
cratic federation, which has to arise from
the former Russian Empire. That is the
transformation of Ukraine from the ac-
tual colony to an equal part of demo-
cratic federation, replacement of colo-
nial relations at an equal federal relation
certainly was perceived by many as es-
sential step forward, as significant prog-
ress that is able to provide further demo-
cratic development of Ukrainian society
and able to release its powerful creative
potential. For the beginning of the 20th
century the idea of federalization in that
context was quite attractive and defi-
nitely was a promising direction for fur-
ther process of the Ukrainian state build-
ing. Secondly, in the base of the future
federation was proposed to put the ethnic
factor and that was the first and foremost
main difference from the American mod-
el of federalism, which was based only

3 Vynnychenko V. Bigpomxkenns naii. (Ic-
Topis ykpaincekoi pesomrornii). Y. II. (The
History of the Ukrainian Revolution)], Kyiv,
1990, Part 11, p. 243.
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on territorial principle. However, it is
well known, that almost all federation
based on the use of ethnic factor or on
taking it into account as the main criteria
for the establishment of the federation,
now have ceased to exist or still are con-
tinuing to face new challenges and
threats while remain unstable states.
Ukrainian SSR as a kind of a quasi-
state, remained formally independent not
for a long time and at the end of 1922,
in despite of the significant resistance of
significant part of the Ukrainian political
elite, it was involved by intrigues into
the USSR!, which under the Constitution
was recognized as a federation. Never-
theless, in fact rigid centralization
brought to nothing the relevant constitu-
tional provisions, the principle of feder-
alism and powerful economic potential.
Almost immediately after the creation of
the Soviet Union began phasing out the
federal relations. M. Deev stresses that
«Soviet national state structure for de-
cades of domination of the administra-
tive-command system actually was uni-
tarism dressed in declarative federal
constitutional and ideological forms»*.
Moreover, the real costs of so-called «so-
cialist experiment» in the form the So-
viet federation look so deep, tragic and
destructive that any their comparison
with so-called «achievements» looks at

' Starovoitova H., Svoboda V. Ocranns im-
nepisi: Hapo/pKeHHs 1 posnaj / JliteparypHa
VYkpaina [The Last Empire: Birth and Collapse],
Literaturna Ukraina, 1991, 31 zhovtnia, no. 44.

2 Deev N. N. K Borpocy o myTsix BO3pOK/ie-
HUs coBeTckoro penepanuzma [To the Ways for
Revival of the Soviet Federalism], Politicheskaya
reforma: tseli, protivorechiya, etapy, Moscow,
1990, p. 37.

least as profanity. Largely it is a result of
massive social experiment, initiated by
Union treaty in 1922, that most of the
former Soviet Union nations were most-
ly exhausted and depleted (especially
morally, demographically and economi-
cally), were on the verge of civilization
processes and were helpless under the
new conditions, linked to the challenges
of globalization and stiff competition on
world markets, international division of
labor, goods and services markets.

The experience of use of ethnic fac-
tor for forming of federations had also
accumulated in some foreign countries.
According to the national and territorial
principle was built Czechoslovak and
Yugoslav federation, but they did not
pass the test of time. Despite the rather
detailed constitutional regulation, to
overcome national grievances and to
achieve the reconciliation and inter-eth-
nic harmony in the Yugoslav federation
was not succeed. S. Zizek considers that
«the disintegration of Yugoslavia was
not caused by Slovenian «secessiony,
which brought the domino effect (first
Croatia, then Bosnia, after it Macedo-
nia...) but by the Milosevic’s constitu-
tional reforms of 1987 that abolished the
autonomy of Kosovo and Vojvodina.
Since Yugoslavia existed only because it
did not notice its own death»®. Czecho-
slovak federation also ceased to exist,
and on its base was created two new uni-
tary states — the Czech and Slovak Re-
public. V. Chirkin considers «that an

3 Zhyzhek S. Biiina B Kocoso / HezanexxHuii
KynbpTyposoriaanii yaconuc. [The War in
Kosovo], I. Nezalezhnyi kulturolohichnyi
chasopys, 1999, no. 15, p.9.
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important factor in the disintegration of
the majority of federations, based on the
alliance of states, besides the totalitarian,
undemocratic structure of such that
states was the fact that they were created
on the national (national and territorial)
basis, so the nationalistic tendencies got
the upper hand over the processes of
integration and economic necessity. Na-
tional factor acquired a centrifugal value,
became the circumstance that caused the
disintegration»'.

Historically it happens, so that in the
Canadian federation one of its present
ten provinces (Quebec) was established
in accordance with ethnic and linguistic
factors. For nearly a hundred years, the
French-speaking Canadians held only
minor positions in the government,
which perceived by many of them as
direct discrimination. The crisis of fed-
eral relations of 60-70's put the imple-
mentation of certain reforms to the agen-
da. At a time when P. Trudeau was a
Prime Minister, French-speaking Cana-
dians began more widely engage in pub-
lic activities and much more often oc-
cupy important political and administra-
tive positions. Ignorance of English
language has ceased to be an obstacle to
politician or civil servant career and both
English and French languages have been
recognized as official. The federal legis-
lation cemented their equal status in the
system of realization of state authority,
armed forces, state entrepreneurship,
school education. French language first
became equal with English, and thereby,

' Chirkin V. E. OCHOBbI CPaBHUTEIBHOTO
npasoBeneHus [Foundations of Comparative
Law], Moscow, 1997, p.140.

by legal means, were established «the
preconditions for alignment of the ac-
tual inequality of French-speaking Ca-
nadians, which helped to preserve their
national identity»?. However, the sig-
nificant part of French-speaking Quebec
citizens supports the idea of turning this
province into an independent state and
in referendums support secession from
the federation. Therefore, in the 1992
referendum 40% of voters have voted
for independence of Quebec, in 1992. —
45%., and in 1995. — 49%°.

Also noteworthy is the experience of
Belgium, which was a unitary state for a
long time. Constitutional reforms of
1893 and 1921 related to the putting into
operation of the system of proportional
representation, in fact strengthened the
role of the Flemish population in the
political sphere. However, at the same
time there have not been changes in the
language and culture sphere, in which
the Flemish population was somewhat
limited. Socioeconomic development of
Flanders was accompanied by a gradual
increase of the Flemings’ national con-
sciousness. In 1898 Flemish language
became the second official language of
the state, but only in 1932 it became

2 Danilov S. Yu. Kananckuit Bapuant dee-
pamm3Ma: ombIT 1 iepcniekTuBH [ The Canadian
Variant of Federalizm:Experience and Pros-
pects], Federalizm: teoriya i istoriya razvitiya
(sravnitel’'no-pravovoy analiz), Moscow, 2000,
p.95-96.

3 Danilov S. Yu. Kananckuit Bapuant dee-
panu3ma: ombIT 1 niepcrekTuBsl [ The Canadian
Variant of Federalizm:Experience and Pros-
pects], Federalizm: teoriya i istoriya razvitiya
(sravnitel’'no-pravovoy analiz), Moscow, 2000,
p. 111-112.
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compulsory in primary schools of the
North Belgium. Such slow changes
caused growth of discontent on the part
of the Flemish population'. The consti-
tutional reforms of 1970, 1980, 1988 and
1993, which defined a gradual transition
of Belgium from the unitarism to a fed-
eration, became a legal basis for solving
of international problems and example
of use of ethnic factor in the territorial
organization of the state at the present
stage. Now the Belgian Federation con-
sists of three communities: French,
Flemish and German-speaking. It is di-
vided into three regions: the Walloon,
Flemish, Brussels and four linguistic
regions: French, Dutch, bilingual region
of Brussels and the German language
region. Moreover, the changing or the
refinement of the boundaries of this four
linguistic regions is permitted by law,
which shall be adopted by a majority
vote in each linguistic group of each of
the Houses of Parliament under the con-
dition of presence of a majority of each
group and provided that the total number
of votes cast in both linguistic groups is
not less than two-thirds of which who
participate in voting?®.

The national and territorial criterion
in addition to other has been laid on the
basis of the building of a modern Rus-
sian Federation. In the opinion of
E. Tadevosyan, in the development of
Russian federalism «were dominated

! Koncrutyuuu rocyaapcts EBporeiickoro
Coro3a [Constitutions of the European Union
Countries], Moscow, 1999, p. 103.

2 Koucrtutyuuu rocynapcts EBporeiickoro
Coro3a [Constitutions of the European Union
Countries], Moscow, 1999, p.109.

centralistic tendencies ... This tendency
was mostly a reaction to the former real
supercentralism of Soviet federalism»?.
N. Varlamova believes that «the uncer-
tainty and contradictoriness of the con-
stitutional regulation of federal relations
is deliberate...» The indefiniteness «of
the constitutional provisions provides
the legal space for further searches
which continue today»*. Exactly there-
fore it can be considered that the forma-
tion of the Russian Federation is still
continuing, its development takes place
in different directions, and the search for
optimal models of regulation of federa-
tive relations is also continuing, how-
ever the excessive and tough centralism
as a defining tendency of the Russian
contemporaneity again begins to prevail.
Therefore, it is too early to talk about the
effectiveness of modern Russian Fed-
eration, which is also based on the na-
tional and ethnic factor.

In modern Ukraine one of the main
arguments in favor of the introduction of
federal state and territorial structure,
though somewhat veiled, is the national
and ethnic factor, which is often directly
or presented as the defining. At the same
time, the emphasis usually is on the sep-
arateness and the essential specifics first
of all of the southeastern regions. It is in

* Tadevosyan E. V. K Bompocy o xapakTepe
rOCy/IapCTBEHHOI BilacTu cyObekTa deneparyuu
[On the Nature of State Power of a Subject of
Federation], Gosudarstvo i pravo, 2002, no. 3,
p. 24.

* Varlamova N. KoHCTHTYIHOHHAsT MOJIEITb
poccuiickoro ¢enepanu3zma [Constitutional
Model of Russian Federalizm], Rossiyskiy fed-
eralizm: konstitutsionnye predposylki i
politicheskaya realnost, Moscow, 2000, p. 65.
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fact an attempt to divide artificially, on
the one hand, the predominantly Ukrai-
nian- (or perhaps even largely bilingual)
and, on the other hand, ostensibly pre-
dominantly Russian-speaking part of our
country, although arises are a lot of po-
litical speculation and myths. For ex-
ample, in Kharkov region according to
official data there are 2 million and 48
thousand citizens who recognize them-
selves as Ukrainians and 742 thousand
of Russians (while there are more than
800 000 Ukrainians and about 400 000
Russians in Kharkov). However, Kharkiv
(and with it the entire Slobozhanschina)
is often peremptorily called Russian-
speaking and even «Russian» region,
herewith forgetting about the numerous
literally attempts to destroy the support-
ers of the preservation of the Ukrainian
spirit in Kharkiv. Thus, in the 30s of
XX century in Kharkiv region was a
situation when it was no one to teach the
Ukrainian language in schools since al-
most all the teachers of the Ukrainian
language and literature have ranked to
the mythical anti-Soviet terrorist organi-
zation and was sent to forced labor
camps. A conspicuous is yet another fact:
May 22, 1951 about 800 students of
Kharkov University appealed to the rec-
tor with the statement to allow them to
take exams in the Ukrainian language,
but the next day 33 of them were ar-
rested'. These and many other facts show
convincingly that in Slobozhanschyna
and in many other regions of Ukraine for
a long time was such a strained social
and political climate, when to commu-

' Tonoc Ykpainu. Holos Ukrainy, 2014, no.
97, 22 travnia.

nicate in the Ukrainian language was
either not prestigious or unacceptable or
even was dangerous. Such an atmo-
sphere was created artificially exactly
because of a long-term persecution. So,
having forced the several generations of
Ukrainians to refuse their native lan-
guage and to switch to Russian language
in order to survive (as, for example, dur-
ing the Holodomor) the conductors of
«imaginary internationalism» and their
descendants are now trying to split
Ukraine while using the national and
ethnic factor, which is proposed to put
on the basis of federalization. It is also
noted the special mentality and the spe-
cific kinship of the population of Don-
bass, or even of all residents of the
southeastern regions of Ukraine.
Nevertheless, the experience of fed-
erations based on national and ethnic
factors, conclusively proves that they are
nonviable and inefficient, and therefore
are mainly ceased to exist. Exceptions as
Belgium, Bosnia-Herzegovina and Rus-
sia only confirm general regularity, since
the problems in mentioned federations
continue to increase. Besides, Russia
hardly can be considered as a real fed-
eration, because of strict centralization,
the so-called «managed» democracy and
the singular focus on the sole leader that
actually have nullified all the advantages
of classical federalism. That is why there
is no need for the Ukrainian society to
experiment with the construction of fed-
eration, the subjects of which will be to
position themselves as the supporters of
Ukrainian statehood or as the representa-
tives of so-called «Russian world». Such
veiled use of the national and ethnic fac-
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tor in the process of transformation to
the federation can lay the foundation for
the further destruction of Ukrainian
statehood. Ukrainian society has already
had the opportunity to see on examples
of Slavyansk, Kramatorsk, Mariupol,
Donetsk, Lugansk and other cities and
towns of Donbass what results from the
speculations about federalization. Some
of them even went so far that their self-
proclaimed leaders give an order to de-
tain and «carefully examine» any person
who communicates in Ukrainian. How-
ever, in Ukraine, some politicians and
scientists continue to insist on the pros-
pects of the federal structure and its ben-
efits. So, V. Medvedchuk considers that
the «administering of the federal founda-
tions for organization and functioningy»
is promising for Ukraine, notes the po-
tential benefits that «carries the idea of
federalization and federal constitutional
model of state and territorial structurex»'.
In this regard, it should be reminded that
almost all modern democracies did not
voluntary convert to federalism from
unitarism. Those federations, which for
today exist in the world, formed mainly
by combining historically or politically
independent states or public entities (like
the US), or have had previous experience
of such an association of state entities
(for instance Germany). The only excep-
tion among the developed countries that

! Medvedchuk V. JlepkaBoTBOpUHii MOTCH-
mian ¢enepaTuBHOI TpaHchopmanii Ykpainu:
KOHCTUTYIIHHO-NIpaBOBi acnekTu [State-
Forming Potential of Ukrainian Federal
Transformation: Constitutional and Legal
Aspects], Visnyk Natsionalnoi Akademii
pravovykh nauk Ukrainy, 2013, no. 2 (73), p.106.

can serve as an example is Belgium,
which is only under the pressure of com-
plicated circumstances primarily related
to the long-ethnic tensions had very
gradually and slowly move from unitary
to the federative structure, but even this
does not solve even the part of the prob-
lems that arose in the Belgian society
and this state periodically is feverish.
Similarly, under the pressure of compli-
cated circumstances was imposed the
federal structure in Bosnia and Herze-
govina, but the problems in this state
only deepened.

Secondly, it should be noted that the
federation is a complicated, usually a
united state, which includes public for-
mations, that have a certain legally de-
fined political independence and an in-
dividual features of statehood. For the
federated state there are inherent the fol-
lowing features: 1) territory of a federa-
tion is made up of federation subjects’
territories; 2) subjects of a federation
have constitutive power and therefore
have the right to its own constitution;
3) presence of a multi-level and espe-
cially complicated system of organiza-
tion of public authority (state authorities,
authorities of subjects of a federation,
bodies of several levels of local govern-
ment); 4) subjects of a federation have
their own legislatures, and hence the
right to make laws and other legislative
acts (as opposed to administrative and
territorial units); 5) subjects of a federa-
tion have their own system of law;
6) subjects of a federation have their
own judicial system; 7) multilevel com-
plicated tax system (state taxes, taxes
of subjects of federation, local taxes);
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8) multi-level budget system (national
budget, regional budgets, local budgets
of several levels) and others.

That is why a possible conversion to
the federal structure raises the problem
of determining of optimal amount of fed-
eration subjects’ and their territorial
boundaries. A number of extremely dif-
ficult issues is rises: for example how to
define an optimal number of federal sub-
jects and what criteria should form the
basis for definition of their boundaries.
The solution of this problem requires
long and complex calculations. Theo-
retically, the federation’ subjects could
be either administrative and territorial
units of higher level determined by part
2 of the article 133 of the Constitution
of Ukraine (then could be 27 or 25 sub-
jects of a possible Ukrainian federation),
or the union of several of these adminis-
trative and territorial units of a higher
level determined by the article 133, part
2 of the Constitution of Ukraine (then it
could be, for example, sixteen, ten, nine,
or seven federal subjects), or even three
regions (the East, the West, the South).
However, at that time surely will arise a
substantial resistance of local elites, be-
cause it would mean the loss of their
power and influence in the respective
region. For example, if as one of the sub-
jects of the future Ukrainian Federation
will be recognized Slobozhanschyna,
then it would be logical to include in it
Kharkiv region, as well as part of the
Sumy and Lugansk regions. It is clear
that such logic may cause the intense
opposition from Lugansk and Sumy re-
gional elites. Moreover, according to
expert estimates economically during the

last years only three of 24 Ukrainian
regions were self-sufficient and capable.

However, having assigned the fed-
eral subjects (even if it happens on the
basis of political compromises and the
general consensus of elites, which seems
unlikely), Ukrainian society will not
solve any problems and face a number
of even more complex and intricate is-
sues. Immediately it is raises the prob-
lem of the two levels of constitutional
regulation. Numerous attempts to reform
the Constitution of Ukraine have made
repeatedly, but the excursion into the
modern history of Ukrainian constitu-
tional process demonstrates that Ukrai-
nian society was not ready to find a po-
litical compromise and reach its legal
confirmation in the form of renewed
constitutional text despite the numerous
threats facing it and despite the chal-
lenges and the danger hanging over the
Ukraine because of profound political
crisis and modern processes of global-
ization. It is clear that the development
and adoption of federation’ subjects in-
dividual constitutions as legal acts of
constituent power, i.e. the creation of the
second level of constitutional regulation,
will require much more time and intel-
lectual efforts than the development and
adoption of renewed nationwide consti-
tution. The problem of harmonization of
two levels of constitutional regulation
(high level — national, low — the constitu-
tions of the federal subjects) looks quite
complicated.

At once, also raises actually the most
complicated problem of optimal correla-
tion and distribution of authority of the
federal (i.e. national) government bodies
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and the authorities of the federal sub-
jects. For many federations to the present
day this issue remains urgent, as is often
seems to the federal government bodies
that subjects of the federation have too
wide powers and they are continually
interfering in the prerogatives of the fed-
eration and it is usually seems to the au-
thorities of federal subjects that they
have too little powers. In India, was
made an attempt to delineate in detail the
exclusive competence of the Federation
(97 powers), the exclusive competence
of the federal subjects (66 powers) and
the joint competence (47 powers). There-
after, however, even more problems have
arisen in the relations between the au-
thorities, in politics, in the economy, in
society and in the daily practice of state
building. Moreover, the problem of dis-
tribution of authority pursues almost
every federation until the last day of its
existence, including such generally suc-
cessful, as the United States.

Besides at the same time arises the
problem of ensuring compliance of leg-
islation of federal subjects with both na-
tional law and constitution of federal
subject. How do ensure under such con-
ditions the proper quality of legislative
regulation at the federal level, if now
even at the national level, using the pow-
erful potential of scientific institutions
and of the Ukrainian leading higher edu-
cational institutions is rarely possible to
reach the adequately balance in legisla-
tion and to establish the optimal model
of legislative (and constitutional) regula-
tion? Besides a significant part of the
spheres of social life is still unregulated
or contains the numerous gaps and con-

tradictions. At the same time the problem
of excessive legal regulation arises, that
sometimes turns into a real brake on so-
cial and economic development of cer-
tain spheres and fields (such as tax laws,
complicated statements, etc.). It turns out
that having involving leading scientific
institutions, famous professionals and
experts, Ukrainian parliament has not yet
succeeded to create an effective, efficient
and harmonized system of laws even just
on the basis of even the single Constitu-
tion. What we will get when in each sub-
ject of the federation will be created
«owny» parliament, «xown» government,
«own» ministries and «owny legislation?
Perhaps one could argue that will sig-
nificantly increase the bureaucratic ap-
paratus and expenses for its mainte-
nance. This is surely could unbalance the
entire legal system of Ukraine. Will be-
come much harder to defend one’s own
rights in the court or at another institu-
tion. That is the supporters of federaliza-
tion actually are pushing Ukraine to a
new wave of bureaucracy and the artifi-
cial widening of the scope of excessive
administration and bureaucratic arbi-
trariness. The artificially imposed upon
Bosnia Herzegovina federalization ex-
actly have led to the same consequences.

In addition, in the case of attempt to
set up federalism in Ukraine it will sure-
ly arise the problem of having to check
a colossal array of federal subjects’ by-
laws for compliance with the laws of two
different levels (both national laws and
the laws of subjects of the federation).
There is also the problem of achieving
mutual correspondence between the con-
stitutions of various levels, between the
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constitution and the laws, the laws and
bylaws of two levels — the national and
the federal subjects’, etc.

Thus, the launching of federalization,
1.e. the transformation from unitary to a
possible federative state and territorial
structure in the best case will threat the
Ukrainian state and our society by in-
volvement into the abyss of endless and
lengthy debates, discussions and approv-
als of legal acts. Thus, politicians, nu-
merous experts and specialists will be
distracting from the specific problems of
our time in the fields of economics, pol-
itics, social and cultural life, while
plunging into abstractions, outlining ar-
tificial problems and modeling mecha-
nisms of their overcoming and increas-
ingly sinking into the quagmire of the
next average of bureaucracy and exces-
sive administration. Most likely, not
soon it will be possible to get out of these
discussions, meetings, forums, sympo-
siums, «round tables» which are de-
signed to eliminate artificially created
problems related to federalization. Espe-
cially given the massive mythologizing
of consciousness and misconceptions
about constitutionalism, constitutional
values, democracy, and own history, that
are present under the conditions of a to-
tal loss of public confidence in govern-
ment institutions and the political elite
and in the absence of the so-called «so-
cial capitaly» that F. Fukuyama binds pri-
marily with mutual trust in society. It is
therefore restoration of the unitarism
based on broad decentralization looks
much more productive and more promis-
ing than the so-called federalization. The

examples of Italy and Poland confirm
that the returning to the effective modern
of unitarism is possible and realistic stra-
tegic direction of democratic develop-
ment. The state could remain a unitary,
but at the same time become a decentral-
ized.

In such a way, the justification of
federalization by referring to the famous
Ukrainian thinkers and politicians of the
second half of the XIX century begin-
ning of the XX century is unacceptable,
since their position was formed in other
political circumstances and conditions
and in entirely different historical era.
The use of national and ethnic factor as
the criteria for the formation of federa-
tion in view of negative experience of
the majority of states, which are built on
the national and ethnic or national and
territorial basis, is dangerous. Neverthe-
less, the most important conclusion is
that the process of transformation to fed-
erative state certainly will overly com-
plicate and confuse the system of consti-
tutional and the current legislative regu-
lation, will cause excessive growth of
lawmaking, significant expansion of
amount of officials, intensification of
bureaucracy and administration, and
thus may increase the probability of ex-
pansion of corruption. Furthermore, im-
mediately raises the problem of differ-
entiation of powers of various subsys-
tems of public authority (national level,
the level of federal subjects and the
level of local government), which many
federations have failed to solve.

Published: IIpaso Yxpainu. —2014. —Ne 9. —
C. 54-63.

106

Yearbook of ukrainiamn law



CIVIL-LEGAL SCIENCES

UDC 347

N. Kuznietsova, Doctor of Laws, Professor,
Academician of the National Academy of
Legal Sciences of Ukraine, Honored lumi-
nary of Science and Technology of Ukraine
(Taras Shevchenko National University of
Kyiv)

Civil society, state, private law:
problems of correlation and interaction

World-shaking events in recent
months in Ukraine convincingly demon-
strated that the formation of civil society
in our country has rapidly achieved the
practical stage and with all urgency has
set for scientists a number of problems
that require not only a deep understand-
ing, but also relevant conclusions and
recommendations.

We note that the study of legal prob-
lems of civil society in legal doctrine of
Ukraine is still at an early stage.

Ukrainian legal scholars continue to
debate about the very concept of civil
society’.

Without a goal to delve into this dis-
cussion, we restrict ourselves to the
statement that we agree with the defini-
tion of civil society as’union of free in-

' Konoaiit A. M. 'pomaasiHCbKe CyCIib-
CTBO: MOKTPHHA 1 BITYM3HSIHA MPaKTHKA /
A. M. Konopiii // IIpaBoBa okTprHa YKpaiHu. —
X.: IpaBo. — T. 1. — C. 461-468.

dividuals and associations of citizens
who voluntarily formed to provide free-
dom and initiative of personality, rights
and duties of a person and citizen, other
general interest settlements that due to
private property in the economic sphere,
democracy in political sphere, pluralism
in the spiritual sphere, justice in the legal
sphere causes the existence in the vast
majority of so-called middle class that is
able to subdue to civil society demo-
cratic, legal and social state».’
However, some individual research-
ers considering civil society as a set of
non-governmental institutions capable
of self-organization and working closely
with each other and the state where the
state is not opposed to the civil society,
and creates for its normal functioning
and development most favorable
conditions,deduce the individual citizen

2 Ibid.: C. 466.
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outside the civil society. The emphasis
on the fact that civil society is a «social
phenomenon, which consists of institu-
tions i.e. public (non-governmental) or-
ganizations, but not individual citizensy',
in our opinion, unreasonably hypertro-
phy the factor of institutional structures
of civil society.

An individual, a person, a citizen is
the core of civil society. There is nocivil
society without personal origins. The
person in civil society is initiative and
purposeful. The person realizes that
eventually his welfare depends only on
himself. The person is civilized, tries
knowing the laws of his country, fights
for their performance at the same time
opposes them if they do not meet his
interests.The person in civil society
should have citizenship and not be afraid
to express them openly. The person
should understand that no one is able to
solve his vital problems except him.?

It is because of this understanding of
civil society we can speak of «maturity»
of social relations in it emerging both
between individuals, and between them
and numerous types of public associa-
tions that are formed on a voluntary ba-
sis and act as an independent non-gov-
erning self-ruling institutions.

One of the most difficult problems of
formation and subsequent functioning of
civil society is to determine the relation
between civil society and the state.

! Mepuuk A. M. [HCTHTYLIT FPOMa/ISTHCHKO-
TO CYCIIIJIBCTBA: TIOHSATTS, OCOOIUBOCTI, BUIH:
aBTOped. AUC. ... KaHJ. IOPU. HAYK : CIEII.
12.00.05 / A. M. Mepuuk. — X., 2013. - C. 7.

2 ®dunocodwust pasa: Kypc JeKIl. / OTB. pel.
M. H. Mapuenko. — M., 2011. - T. 2. — C. 211.

There is no doubt that this issue ap-
pears only concerning the democratic
legal state, as civil society may be as-
sociated only with such a state.

Analysis of the latter one as a social
phenomenon that is beginning to emerge
in the era of capitalist relations that give
the individual a certain economic inde-
pendence and freedom, gives grounds to
assert that the state as a systemic orga-
nization of society is a certain instrument
to ensure its integrity and consolidation
of the population.

Unlike the state, civil society is char-
acterized by basis of systemacity.?

At the same time the dynamic pro-
cesses of social development, especially
the development of civil society, are
caused by including globalization and
informatization of public life, form new
social and in general public challenges
to the state.

If politicians and scholars have long
recognized the class nature of the state,
then among the current trends of politi-
cal science you cannot but notice the
interest of researchers to the general and
social purpose of the modern state.

This is primarily due to the fact that
civil society, which consists of as a con-
stant community of citizens on the basis
of recognition of common values and
provision of human rights, requires the
state to be an effective mechanism that
guarantees the inviolability of values and
rights because only the state has a ver-
satile tool that can provide such guaran-

> Mepuuk A. M. I[HCTHTY1IIT TpOMaIsTHCHKO-
T'0 CyCIIJIbCTBA: TIOHSATTS, OCOOIUBOCTI, BUIM:
aBToped. AHC. ... KaH. IOPUA. HAYK : CIIel.
12.00.05 / A. M. Mepuuk. — X., 2013. — C. 6.
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tees i.e. legal regulation, enforcement
means, the army and other armed forces.

«Society overcomes the difficulties
and contradictions and tries to find solu-
tions of new objectives in the political,
economic, social and international
spheres, — said Yu. O. Tyhomirov. — It
inevitably brings for its self-preservation
the conditions of life, which the state
should provide through its system-ori-
ented means of influencing social pro-
cesses.Is gradually formed what can be
conventionally called «public mandate»
that society provides to the country to
achieve national goals. This means first-
ly about life values of society and peo-
ple, and secondly, about the most impor-
tant areas in which it is necessary to
ensure coherent regulation and manage-
ment, thirdly, about taking care of peo-
ple, their rights and freedom, quality of
life, fourthly, about safety in the broad
sense of the political, environmental and
other fields. This determines the high
social role of the state.

However, at the same time society
limits the effect of «mandate» requiring
from the state of legitimacy by control-
ling the activity of state institutions and
civil servants, confering responsibility
for the committed actions. These are the
elements of «social mandate» of the
state, which are mandatory for it».!

According to events of recent months
in Ukraine, the state not only implicitly
ignored elements of «public mandate»
but cynically violated rights and freedom

of Ukrainian citizens. That is what led

' Tuxomupos H0. A. Tocynapctso /
1O. A. Tuxomupos. — M. : «Muppa-M», «Hop-
May, 2013. - C. 17.

to mass protests of Ukrainian citizens
against arbitrariness of the state and its
officials, total corruption that permeated
all the mechanisms of state power, law-
lessness and legal nihilism etc.

Analyzing the current situation as a
result of the revolutionary resistance of
civil society, we can say that the state
over the past ten years, since the «Or-
ange Revolution» failed to create condi-
tions for provision of requirements that
were put by society in November-De-
cember of 2004:decriminalization of
power, transparency of the most impor-
tant government decision-making, com-
bating corruption and purification of
state agencies from corrupt officials, the
implementation of the Ukrainian nation-
al idea while ensuring the rights of na-
tional minorities to the preservation,
development and popularization of their
languages and traditions, the develop-
ment of inter-regional, inter-ethnic and
international cultural links.

Without exaggeration, it can be ar-
gued that the state during this period
failed to provide also the development
at the proper local government level, did
not take into account regional character-
istics and needs of individual areas, did
not provide the unity of the Ukrainian
nation, did not form modern Ukrainian
national idea. With the rest, having cap-
tured the state power, Ukrainian author-
ities were responsible only for their own
interests, violating all requests of civil
society.

The absence of effective mechanisms
of public control over the activities of
the state made impossible the opposition
of civil society to criminal instances of
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violation of fundamental rights and free-
doms of citizens by the state in general
and its officials that eventually led to the
mass public protest actions and numer-
ous victims.

So far, legal science has not devel-
oped at the appropriate level functions,
forms, tools and mechanisms of social
control over the state from civil society.

Realizing that «civil society is or-
ganically linked to the state, it did not
exist in the state and outside the state, at
the same time civil society has relative-
ly to the state the supreme sovereignty,
the meaning of which is that it is the
interests of civil society in the country
are the priority concerning state interest
, the structure of state apparatus, forms
of state, state-legal regime and others»!,
it is necessary be determined, in the cur-
rent development of Ukrainian society
and the Ukrainian statehood the primary
task is to provide actual interaction of
civil society institutions and a legal dem-
ocratic state.

Today first steps were made in this
important area; there are established im-
portant institutions such as the Anti-Cor-
ruption Bureau Lustration Committee
and others. It is extremely necessary to
fill their work with real content, directing
joint efforts of civil society and political
influence to overcome the crisis in the
political, socialand legal areas.

The right should play the special role
in this process.

' Kononaiit A. M. 'pomansiHCbKe CyCHifb-
CTBO: MOKTPHHA 1 BITYM3HIHA MpaKTHKA /
A. M. Konopiii // IIpaBoBa foKTprHA YKpaiHu. —
X.: Ipaso. — T. 1. — C. 470.

Not stopping on the problems of
modern legal understanding, detection
of its nature and characteristics, as it is
a separate object of study and should be
considered in detail in the legal, philo-
sophical, political and sociological as-
pects, we will be restricted only to anal-
ysis of the role of right as a special phe-
nomenon in the functioning of civil
society, which belongs to its core values,
because the right is considered as a mea-
sure of justice. At the same time, the
right is a powerful regulator of social
relations.

S. S. Alekseev considered the right
as a tool (mechanism) of implementa-
tion and provision of the reproduction
of the social system, its stable condition
in a stable continuously functioning
form, in time.»And due to the right
which is dealt in the unity of the law,
such a situation is achieved when this
social system continuously without
changing its characteristics and features,
«spinning» and «spinning» in a given
mode of its informational and organiza-
tional structure, and in such way (ide-
ally) that its mission of «extraordinary
freedom» and «permanent antagonism»
focuses on defining and maintaining
boundaries freedoms,- says S. S. Alek-
seyev. — Basically this mission of the
right in society is unique, and — what is
important — (again, basically) — does not
have political and especially ideological
contenty.?

2 Aunexcees C. C. Camoe CBATOE, YTO €CTh Y
Bora na 3emie. Ummanynn Kaat u mpoGieMbt
mpaBa B COBPEMEHHYIO 3MOXYy [2-¢ u3a.] /
C. C. Aznexcees. — M., 2013. — C. 132.
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It should be noted that traditionally
value of the right for the functioning of
civil society was considered primarily in
terms of the formation of the legal state.

At the same time in modern research-
es it can be clearly traced the trend to a
significant expansion and deepening of
approaches to determine the functions of
the right in modern social life.

A conceptual approach to the right as
to an element of civilization and culture
makes it possible to characterize the
origins, significance and social value of
right in broad, general and social terms.
As a deep element of culture the right
not only absorbs its values, but also im-
plements fundamental requirements and
achievements of civilization, thus ensur-
ing the preservation and to some extent
enhancement of the capacity of material,
social and spiritual wealth of society.'

Considering that, the economic fun-
damental principle of civil society is pri-
vate property, and therefore regulation
of property relations have become ex-
tremely relevant, primarily private right
mechanisms and in general, a private
right become important among legal in-
struments.

S. S. Alekseyev noticed that for the
right as a phenomenon of civilization the
output original sphere is exactly the pri-
vate right, that is a legal area that is not
a product and an instrument of state
power (and in this respect is not the
«product derived from power», although

' Cmonenckuii M. b. [IpaBo u npaBoBas
KYJBTypa Kak 0a30Bast IEGHHOCTh I'PaskJaHCKO-
ro obmectBa / M. b. Cmonenckuit // XKypuan
poc. mpaBa. — 2004. — Ne 11. — C. 73.

it is with it in permanent connection),
and comes spontaneously, due to the re-
quirements of life, under its pressure in
transition of society into the era of civi-
lization, under the influence of its hard
imperatives.It is quite revealing that the
same factors related to the mind, mental
creative activity of the individual, which
determined the development of society
during the transition to civilization (in-
cluding private property, individual sep-
aration) led to the need of existence and
intensive, largely predominant, develop-
ment of «horizontal» legal relationship
that would be based on many legal and
sovereign «centers» independence of
entities, to determine freely terms of
their behavior.?

Modern civil right, which stands for
the array core of private-legal norms, is
intended to be a legal basis for civil so-
ciety.

The Civil Code of Ukraine that not
by chance was «named» as the Constitu-
tion of civil society, in art. 1 provides
that civil law regulates the moral and
property relationships based on legal
equality, free will, property indepen-
dence of their participants.This approach
1s harmoniously combined with the con-
cept of civil society about the status of a
person — a person in civil society pres-
ents itself as a sovereign and autono-
mous personality. He or she is equal
among equals, as people joined together
by their will in the community and it is
logical to assume that they themselves

2 AnexceeB C. C. Bocxox/eHue K mIpasy.
[ouckn u pemenus [2-e uzn.] / C. C. Anekcees.
M., 2002. - C. 127.
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produce values, norms and rules that
they intend to follow.!

The basic principles of civil law, en-
shrined in Art. 3 CC of Ukraine, recog-
nized the following:

1) inadmissibility of arbitrary inter-
ference in the sphere of private life of a
person;

2) the inadmissibility of deprivation
of property, except the cases established
by the Constitution of Ukraine;

3) Freedom of Agreement;

4) freedom of entrepreneurial activ-
ity that is not prohibited by law;

5) judicial protection of civil rights
and interest;

6) justice, good faith, reasonable-
ness.

These general principles are detailed
and deepened in some legal rules gov-
erning property relations. Thus, accord-
ing to Art. 321 of Civil Code of Ukraine
ownership is inviolable. No person may
be unlawfully deprived of that right or
be restricted in its implementation.
A person may be deprived of property
rights or be restricted in its implementa-
tion only in cases and in the manner pre-
scribed by law.Forced alienation of prop-
erty rights may be used only as an excep-
tion to the public requirements on the
basis of and in the manner prescribed by
law and subject to advance and complete
compensation of their value.By adopted
in 2010 the Law of Ukraine «On the
alienation of land and other immovable
property located thereon, which are pri-
vately owned, for public purposes or for

! I'paxcpanckoe obmiectBo. Metoku u coBpe-
MeHHOCTS [3-¢ n3n.]. — CII6. — 2006. — C. 28.

reasons of public necessity» there are
defined the legal, organizational and fi-
nancial principles of regulation of social
relations,arising in the process of alien-
ation of land and other real estate lo-
cated thereon, which are owned by indi-
viduals or entities for public purposes or
for reasons of public danger, and the
principles of the exclusion and the pro-
cedure for determining the redemption
price.

In the implementation of property
rights each owner owns, uses, disposes
of its property in its sole discretion, he
is entitled to make in respect of his prop-
erty any actions that are not contrary to
the law.

At the same time in accordance with
the general provisions regarding the ex-
ercise of civil rights enshrined in Art. 13
of Civil Code of Ukraine, in the exercise
of own rights, including property right,
a person is obliged to refrain from acts
that could violate the rights of others,
harm the environment or cultural heri-
tage. There are not allowed actions of the
person committed with the intent to do
harm to another person and abuse of the
right in other forms.

Art. 319 of CC of Ukraine also pro-
vides that the exercise of own rights and
responsibilities the owner can not use the
property right to detriment of the rights,
freedoms, dignity of citizens, the inter-
ests of society, aggravate the ecological
situation and the natural qualities of the
land, and he is obliged to follow moral
foundations of society. Settling the prin-
ciples of autonomy of the individual in
civil society (property, organization), the
law provides that the state does not in-

112

Yearbook of ukrainiamn law



KuznietSovapNg

CiyvilfsocietyNstateyprivateylaw]

jproblemsfoffcorrelationfandfinteraction

terfere with the exercise of the right on
property by the owner.

However, the Constitution of of
Ukraine and the CC of Ukraine deter-
mine that the property not only creates
numerous opportunities for a person to
meet his needs, but at the same time,
property obliges.By virtue of Art. 322
the CC of Ukraine owner is obliged to
maintain the property that belongs to
him, and then to pay on time and in full
taxes and other fees and charges set by
law, to provide property insurance, if it
is defined by law as required, to carry the
current and capital repairs to maintain
property belonging to him in a suitable
condition for use.

The state provides equal protection
of rights of all subjects of property
rights.

The owner, whose rights are violated,
appealed or not recognized, has the right
make a defence of them appealing to the
court.

Civil Code of Ukraine establishes the
possibility to protect ownership via
claims for recovery of property from il-
legal possession (Art. Art. 387 —390), on
the protection against violations not re-
lated to deprivation of property (Art.
391), on recognition of ownership (Art.
392), on the recognition of the illegal act
which violates the right of property (Art.
393), and with the rest on damages
caused to the owner (Art. Art. 22, 23).

These legal requirements form a
strong foundation for the establishment
in civil society of the middle class — pro-
ducers, owners, autonomous and inde-
pendent in property and organizing rela-

tion individuals — subjects of public rela-
tions.

At the same time it is impossible to
idealize the current situation as civil so-
ciety reasonably requires radically re-
structure the court system and complete-
ly «reset» the judicial power as an ex-
tremely high level of corruption at all
levels of the court system actually ne-
gates opportunities in established legal
process to ensure protection of rights of
ownership and other subjective civil
rights.

It is a dangerous factor in view of the
the fact that an extremely important role
in civil society takes Institute of Funda-
mental Rights and Freedoms, which
should be guaranteed and actually pro-
vided by the state using all the inherent
mechanisms.

Fundamental rights and freedoms of
individuals have constitutional status
and are fixed in the Fundamental Law of
Ukraine. Further, their detailed regula-
tion is carried out in industrial legisla-
tion.

The Civil Code of Ukraine, along
with property rights, regulates the moral
rights of an individual, which take a
prominent place in the Code (The second
book is dedicated to them in full).

According to the Constitution of
Ukraine and art. 270 of the CC of
Ukraine an individual has the right to
life, the right to health care, the right to
a safe life and healthy environment, the
right to freedom and personal inviolabil-
ity, the right to inviolability of private
and family life,the right to respect for the
dignity and honor, the right to privacy of
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correspondence, telephone conversa-
tions, telegraph and other correspon-
dence, the right to inviolability of resi-
dence, the right to free choice of resi-
dence and freedom of movement, the
right to freedom of literary, artistic, sci-
entific and technical creativity.

In the Civil Code of Ukraine, moral
rights are divided into two groups. The
first group includes moral rights that pro-
vide natural existence of an individual;
the second one includes rights that en-
sure his social life.

The state represented by state au-
thorities, authorities of the Autonomous
Republic of Crimea, local authorities
within their powers must ensure the im-
plementation of the moral rights by in-
dividuals.

The level of provision of fundamen-
tal rights and freedoms serves as a crite-
rion of democratic state and indicates
compliance of its needs and require-
ments of civil society.

It makes little sense to dwell on the
numerous facts of violation as of prop-
erty and the rights of individuals by
criminal regime of former President of
Ukraine V. Yanukovych. They are obvi-
ous and cynically took place by govern-
ment officials, law enforcement offi-
cials and law enforcement agencies at all
levels of implementation of governmen-
tal authority functions.

State unequivocally violated the right
to life, personal integrity, freedom, re-
spect for honor and dignity, the right to
peaceful gatherings and others.

Without any exaggeration, it can be
argued that Ukraine gained mass distri-

bution during the presidency of V. Yanu-
kovych political crimes, which, as noted
in the legal literature, have a close rela-
tionship with political interests, and
committed in cases:

1) when there is growing internal in-
stability of society caused either by fall-
ing of the economy, or a decrease in liv-
ing standards, or ethnic conflicts or
other reasons, and the leader of the state
is restricted by calming speeches rather
than acting boldly and decisively;

2) when the President does not fulfill
the constitution, penalize it and thus con-
tributes to escalating of conflicts in so-
ciety;

Under conditions of that his actions
causes loss of life political crimes turn-
ing into criminal ones and the offender
has to bear not only political, but also
criminal liability;

3) when outside forces threaten the
interests of the state, but the president
does not take any steps to repel aggres-
sion or measures he applies are palliative
in nature;

4) when the interests of the state are
openly betrayed, which ultimately leads
to its disintegration. In this case, political
crimes also turning into criminal ones;

5) when a policy aimed at inciting of
ethnic hatred, the physical destruction of
other races and peoples.!

It is committing of political crimes,
which turned into criminal ones, by for-
mer President of Ukraine V. Yanukovych
and his inner circle, put Ukraine to the

' Anexcee C. C. ®dunocodus npasa /
C. C. Anekcees. — M. : Uzg-Bo HOPMA, 1998. —
T.2.-C. 220, 221.
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brink of national tragedy, disturbed
Ukrainian people to mass resistance, and
undermined its confidence in all without
exception state institutions.

However, the «revolution of dignity»
at the end of 2013-2014’s. has become
a powerful impulse to move civil society
in Ukraine to a qualitatively new stage
of development, to restore and strength-
en the patriotic spirit of the people, the
awakening of social activity and initia-
tive.

With the adoption in April 2014 of
the Law of Ukraine «On Restoring the
trust in the judiciary» there started a pro-
cess of lustration of civil servants, clean-
ing all the mechanisms of state power
from criminal corruption, the formation
of the bodies of state authorities, which
should actually provide and ensure all
institutions of civil society.

Published: [Ipaso Yrpainu. — 2014. —Ned. —
C. 63-71.
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Civil code of ukraine:
recognized achievements of codification

Introduction.

January 1, 2014 marked 10 yearssince
the new Civil Code of Ukraine (herein-
after — the Civil Code of Ukraine) came
into force. A long-awaited transition into
the Law of well known project of the
Civil Code of Ukraine dated August 25,
1996 took place (although tardily and
slightly deformed) even earlier — on
January 16, 2003. Under the conditions
of political infighting in Ukraine at the
turn of Millennium it was useless to
hope that legal ideas of civil society,
which includemarket economy, would
be implemented in the new civil law
codification. Despite that adoption of the

new Civil Code of Ukraine, even in cur-
rent, fairly defaced form compared to its
projects after the first and second parlia-
mentary hearings, and which is sur-
rounded by non-market and counteract-
ing Commercial Code of Ukraine (here-
inafter — the Commercial Code of
Ukraine) and similar legislation is un-
doubtedly the most essential step to-
wards democratic reforms over the all
years of reforms in independent Ukraine.
Over a distance of years it becomes ob-
vious.

Main achievements of civil reforms
become more and more understandable
and gradually recognized by society dur-
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ing the last 10 years. Once certain scien-
tist said at a scientific conference that the
only record of principles of civil law in
Art. 3 of Civil Code of Ukraine is an
outstanding achievement of codification.
Over the years of operation of the Civil
Code of Ukraine theorists and practitio-
ners of law point out among achieve-
ments the return to the legal system
ofUkraine principles, concepts and cat-
egories which have run the gamut from
the development of the private Roman
to modern European law. Among the
new elements and selected areas of pri-
vate law system of Ukraine, which play
a critical part in the new Civil Code of
Ukraine, legal experts noted the rejection
of «dualism» of private law, results of
convergence, harmonization and unifica-
tion of separate groups of standards with
relevant rules of international conven-
tions and universal character of EU law,
expanding the content of private law
through non-propertyrights of an indi-
vidual etc.

This article offers to overview only
a few achievements of codification.

The implementation of the rule of
law in the Civil Code of Ukraine.

It is worth noting that at the last sci-
entific conference organized by the Su-
preme Court of Ukraine in October
2013, judges and the head of the Court
during their speeches repeatedly referred
to the application of equity, good faith
and reasonability in dealing with court
proceedings. This once again confirms
the key role of general principles of civ-
il law in the modern system of private
law, covering legal consciousness, law-
making and enforcement.

Conceptually, the Civil Code of
Ukraine had been developed on the basis
of natural law theories, according to
which state laws do not regulate the rela-
tions, but basically aim to come close
(concur) with configuration of legal rela-
tion that comes from nature. In this as-
pect among many relevant provisions the
most prominent is Art. 3 of the Civil
Code of Ukraine, which says that the
general principles of civil law are: the
inadmissibility of self-willed interfer-
ence in the sphere of private life of a
human; inadmissibility of ownership
deprivation, except as prescribed by the
Constitution of Ukraine and the law;
freedom of contract; freedom of entre-
preneurial activity which is not prohib-
ited by law; remedy of civil rights and
interests; equity, reasonableness and
good faith.

This article of the Civil Code of
Ukraine for the first time in the history
of national codification contains impor-
tant components of the rule of law in the
area of private law as well as construc-
tion principles of positive and private
law. Fixing the general principles of
civil law in the Civil Code of Ukraine
shows first of all the legislator’s confir-
mation of «source» of civil law, which
is a natural right, arising from rational-
ity and reasonableness. It consists of
rules and principles governing the be-
havior of people in society regardless of
positive law.

These principles are statutory and
therefore their compliance and account-
ing in lawmaking and consideration of
specific legal situations is a requirement
of the law. The practical significance of

3 7/2018

117



Civililegal
[Sciences]

this condition is, inter alia, that the court
must not only mechanically analyze spe-
cific material in the form of legal docu-
ments, but also understand the principles
and objectives underlying their adoption.

The principles of good faith, reason-
ableness and equity have a great value
for the entire system of private law'.
Firstly, they comprised not only the
abovementioned principles but other
principles of civil law. Secondly, the ap-
plication of all other principles of civil
law should not lead to unfair, unreason-
able and unfair result (e.g. Art. 627 Civ-
il Code of Ukraine says about the limit-
ing of principle of freedom of will by the
means of requirements of reasonableness
and equity). Thirdly, these principles are
the essence of law and specify its natural
origin.

The principle of good faith (or bona
fides) is an internal criterion, while as
reasonableness and equity—areexternal
or objective. These principles also de-
note the triune essence of law: natural
(divine) law; positive law; right inside
the human is generally characterized as
conscience. Abovementioned principles
comply with these three components of
law. The dominant of natural law is eq-
uity, dominant of positive law — reason-
ableness. Finally, good faith — direction
of inner conscience to goodness, the ser-
vice of God, not to the power of evil. It
is important to emphasize that here we
are talking about dominance since eq-
uity, good faith and reasonableness be-

! Hartkamp A. Judicial Discretion under the
New Civil Code of Netherlands / The American
Journal of Comparative Law. — 1992. — Vol. XL. -
Ne3. - C. 554-557.

long to all «floors» of law. And not only
to natural laws or state laws, but also to
transactions (e.gArt. 508 of the Civil
Code of Ukraine stipulates grounding of
commitment on the basis of good faith,
reasonableness and equity).

From the standpoint of natural law
equity — is the exercise of moral de-
mands as to the legal requirements of
civil law, the concept of reasonableness,
which corresponds to the understanding
of human nature and its rights. Often
equity is thought of as equality of pro-
portions or as the concept of proportion-
ality or selected assets to the aim pur-
sued. But to define the concept of equity
and capture it in legislation is impossi-
ble. Equity is a category which can be
adequately implemented through en-
forcement activities. It should be kept in
mind that when injustice of law becomes
unbearable, the court must defend eq-
uity.

As part of the new Civil Code of
Ukraine was also the concept of good
faith. As the same way as equity, the
common concept of good faith cannot be
put by the legislator in legal limits. In
addition, good faith has its own pecu-
liarities in different civil and legal insti-
tutions. In general terms good faith can
be described as actual honesty and re-
spect for reasonable standards of fair
business. A person should be considered
as good faith when it has no intention of
harming to another person, and also does
not allow levity (arrogance) and negli-
gence as to possible damage.

The main idea of natural law is also
reasonableness of positive laws. As for
positive law, it means, for example, that
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the rule of positive law is not valid if it
is not clearly formulated, contains a con-
tradiction or conflict with other rules or
its requirements can not be performed.

The principles of equity, reasonable-
ness and good faith (as well as other
principles prescribed in Art. 3 of the
Civil Code of Ukraine) serve interpreta-
tive, complementary and corrective
functions as concerns private Ukrainian
law, positive law, contracts, etc.

The right to respect for private life,
the right to integrity, ownership, right to
judicial protection belong to main natu-
ral rights. Only the rule of law can pro-
vide their real protection. The Civil Code
of Ukraine contains relevant principles
of natural law: the inadmissibility of
self-willedinterference in the sphere of
private life; inadmissibility of ownership
deprivation, except as prescribed by the
Constitution of Ukraine and the law;
remedy of civil rights and interests. The
rule of law also includes other principles
that are enshrined in the Civil Code of
Ukraine.

Definition of scope of the civil (pri-
vate) law.

In addition to the provisions of Art.
3 of the Civil Code of Ukraine, in the
Chapter 1 developers of codification
project put other basic provisions of pri-
vate law concerning, for example, the
subject of private law regulation, sub-
jects, sources, etc. Notwithstanding the
fact that global history of the civil codes
shows that in the acts of this sort similar
issues usually have not been developed
(answers to all such issues usually have
been given by legal orders of relevant
States), developers of the Civil Code of

Ukraine, explaining their decision by the
fact of transitional nature of the domes-
tic legal system, resolved toinclude a
number of provisions hereof to the Civ-
il Code.

In particular, it is stipulated that civ-
il (private) law regulates two groups of
legal relations—personal property and
non-property, traditionally called in the
Civil Code of Ukraine as «civil rela-
tionsy». Positive private law historically
began with regulation of tangible rela-
tions. However, today it is not possible
to ask questions about what kind of re-
lationship — property or non-property —
is essential. Each of these groups plays
an important role in the functioning of
civil society. However, the new Civil
Code of Ukraine puts above non-prop-
ertyrelations through their extraordinary
importance and regulates them (regula-
tion position is presented, not just pro-
tection) apart of property relations. The
Civil Code of Ukraine for the first time
in the world codification of civil law
devotes a separate book to regulation of
personal non-propertyrelations (as dis-
cussed herein).

A new feature of codification was
that the civil law regulation covers all
civil relations regardless of life sphere in
which they’ve arisen and exist.

Fundamental questions about the
concept and range of civil (private) rela-
tions, their separation from public rela-
tions are resolved through the principles
and numerous provisions of the Civil
Code of Ukraine, its spirit and direction.
In addition to Art.1, Art 9 also has a great
meaningin this case. The latter recog-
nizes that civil relations arisein all
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spheres of life, including the area ofland,
mountains, forests, minerals, rivers,
seas, air and other natural resources use.
Such use is also associated with environ-
mental protection. According to the
Civil Code of the Ukrainian SSR in 1963
(hereinafter — CC 1963) relations in this
area were beyond civilian control. The
new Civil Code of Ukraine changed the
situation. Moreover, other regulations in
this area as concern private law must
comply with Civil Code of Ukraine. The
practical significance of this approach is
that in case of conflict of civil law rules,
which are the part of any legal act (in-
cluding Land, Water, Forest, Air Codes
of merchant shipping, etc.) with articles
of Civil Code of Ukraine, the latter one
should be used. Therefore, specific leg-
islation (in its private law part) in the
sphere of use of natural resources and
environmental protection may contain
other than Civil Code of Ukraine rules
only in cases when it regulates relations
which not directly regulated by the Civ-
il Code of Ukraine. In addition such
regulation should be based on general
principles of civil law. The possibility of
deviation from the norms of the Civil
Code of Ukraine can be prescribed by
Code.

The above-mentioned approaches
shallalso apply to the regulation of civil
relations in the spheres of family law,
labor and business activities. In addition,
the Civil Code of Ukraine contains many
provisions which consider the specific of
civil relations arising primarily in the
latter sphere. Some other peculiarities of
the regulation can be prescribed by oth-
er laws (p.2, Art. 9 Civil Code of

Ukraine).

But this refers to just peculiarities,
not to the establishment of an entirely
different legal mechanism of regulation
of private relations in business sphere.
While establishing these peculiarities
general principles of civil law may not
be violated andmain categories of pri-
vate law may not be distorted. It should
be noted once again that provisions of
laws (including codes) shall not apply if
they are contrary to the ideas and prin-
ciples of the Civil Code of Ukraine.

For judicial practice the relationship
between Civil Code and Commercial
Code of Ukraine is of vital importance.
The adoption of the latter (alongside
with Civil Code of Ukraine) became a
«uniquey» event in world history of par-
liamentary legislation. This uniqueness
included, among other things, hundreds
of private legal rules of Commercial
Code of Ukraine which had had different
from Civil Code content and legal termi-
nology which had been constituted for
similar situations. The courts tried to get
out of this «stalemate» situation in dif-
ferent ways. In some cases, they were
guided by the principle of correlation
between general and special act. Civil
Code of Ukraine was considered as com-
mon and Commercial Code Ukraine — as
special act. In other cases, the «special-
ty» of Commercial Code of Ukraine was
doubtful, the distinction between codes
was proposed to be solved in plane of
competition between particular provi-
sions of these codes. The point is that
both Civil Code and Commercial Code
of Ukraine contain general and special
rules. However, in our opinion, those
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judges and researchers are in the right
who, guided by the provisions of the
Civil Code of Ukraine which constitute
that Civil Code is a fundamental act of
civil law, prefer the provisions ofCivil
Code of Ukraine in generally all cases of
conflicts with the norms of the Commer-
cial Code of Ukraine.

Innovations regarding participants.

The main innovations regarding par-
ticipants of civil relations were the intro-
duction of the concepts of private person
and legal entity of public law. Human as
a participant of civil relations was rec-
ognized as private person. Civil Code of
Ukraine determines legal entity as a duly
established and registered organization
under the statutory procedure, which is
endowed with civil passive capacity and
active capacity and maysue and be sued.
Legal entities are divided into legal en-
titiesof private law and legal entities of
public law. The latter participates in
civil relations on general terms.

Over the years the abovemen-
tionedinnovations regarding participants
of civil law were accepted by the major-
ity of civil law lawyers. However, time
has shown that certain provisions of the
Civil Code of Ukraine are not fully un-
derstood by the legislature and society.

In particular, it concerns the classifi-
cation of legal entities of private law. In
such matters, the Civil Code of Ukraine
returns to the criteria of types and forms
which existed before October 1917 and
now is accepted in Europe. Project de-
velopers of codification based on the
doctrine that each legal entity should be
established in accordance with the mod-
el which meets all criteria of an indepen-

dent participant of civil relations and
which is known to legislator and par-
ticipants of civil law. Therefore, the
Civil Code of Ukraine established an
exhaustive list of forms of legal entities
of private law. Legal entity can be cre-
ated in the form of companies and insti-
tutions. Moreover, one more exhaustive
list of its types and forms was created for
business companies. Thus, and it is very
important that the various persons of
private law can exist within only two
forms — companies and institutions.
There are no any other forms in legal
reality. However, over 10 years of the
Civil Code’s existence Ukrainian legal
entities were not transferred to the coor-
dinate system proposed by the Civil
Code and the legislation is still based
onthe unclearin the world private, mu-
nicipal, state, federal and other compa-
nies and organizations. It serves as huge
deterrent to the economic growth of
Ukraine.

Legal community has not fully com-
prehended some innovations of the Civ-
il Code of Ukraine as legal entity of pub-
lic law. Thus, the Code states that the
participants of civil relations are the state
of Ukraine, the Autonomous Republic of
Crimea (hereinafter — ARC), munici-
palities, foreign governments and other
subjects of public law. These provisions
(p. 2, Art. 2 Civil Code of Ukraine)
sometimes are interpreted so that the
Code qualifies state, ARC, etc. as inde-
pendent, separate, third type of partici-
pants in civil relations. This interpreta-
tion does not comply with the concept of
the Civil Code of Ukraine, civil society
and private law doctrine. The world
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practice does not know any other legal
structures for legal recognition the center
of interest as a subject of civil law other
than the construction of a judicial per-
son. Hencethe state of Ukraine, Crimea
and local communities in public circula-
tion should be characterized as legal en-
tities of public law. The significance of
this conclusion is difficult to overesti-
mate. For example, international civil
circulation would be simply impossible
if state or international governmental
organizations — participants of civil rela-
tions were implied as anything other
than judicial persons of public law. Even
some provisions of Ukrainian legislature
point out the incorrectness of consider-
ing the state as sui generis (not as legal
entity) in the terms of civil law'.

A revolution in views of the source
of civil law.

Project developers of the Civil Code
of Ukraine have included to the Code a
number of provisions concerning sourc-
es of private law. Seven of ten articles of
Chapter 1 of the Civil Code are devoted
to the abovementioned provisions (Ar-
ticles 3-8, 10).

Based on the context of the Code
from among sources of private law, civ-
il law as the largest block of rules plays
the particular significance. However, it
should be borne in mind that the source
of civil law is not limited to acts of civil

! JluB.HAIIPHUKJIa 1, BiAMOBIIHICTATTI 3aKOHY
VYkpainu «IIpo Mi>kHaponHEIPUBATHE TPABOY,
3akony Ykpaiuu «IIpo 30BHIITHBOEKOHOMIYHY-
ISsUTBHICTEY. Y CTaTTi 3 OCTAaHHBOTO IOKYMCH-
KOXKIHIII IepKaBH, AIIOTh y KoMepItiiHiichepi
AK IOPUIUIHI 0COOH.

law, as it was in Soviet times, when law
was identified with legislature. Today
sources of private law includelaws of
natural law (Art. 3), civil law contract
(Art. 6), custom (art. 7), international
agreements of Ukraine (Art. 10), nation-
al and relevant international judicial
practice and precedent (e.g, decisions of
European Court of Human Rights).

In Ukraine, as elsewhere in the
world, trend for increasing block of legal
acts, particularly in the sphere of private
law, is still exist. Historically true mystic
of law (or written law) was a result of
the French Revolution, which has put
forward a new concept of law (law as a
way to protect both freedom and equal-
ity): philosophical and political. Accord-
ing to this concept statutory law played
a major role among sources of law. The
revolution practically has eliminatedcus-
tom and greatly limited the role of a
judge?.

Generally statutory law by the virtue
of its nature in a broad sense entails com-
plex problems *#and has many defects,
such as inevitable contradictions be-
tween the requirements of different acts,
vagueness and ambiguity of certain rul-

2 JlexeP. Benukue mpaBOBbIC CHCTEMBI
COBPEMEHHOCTH: CPAaBHUTEIBHO-IIPABOBOM MO~
xox. — M., 2009. — 584 c.

* Kocosuu B. JIo BH3HAYEHHS MOHSTTS «HOP-
MaTHBHO-IIPABOBUI aKT»: MPaKTHYHAHEOOX 1/~
HICTb i TEOPETHYHA MOKIIUBICTD YTOUHEHHS //
[IpaBo Ykpaian. —2012. — Ne9. — C. 274-280.

* Maiinanuk P. A. lluBinbHe mpaBo: 3araib-
HavactuHa. — K., 2012. - T. | : BcTyn y uuBinge-
ue mipaso. — C. 336-351.

> PomoBchKa 3.YkpaiHChKE [IUBIJIbHE TPABO:
3arayipHa 9acTHHA., AKaJAeMIYHUHN KypcC : MiJ-
pyd. — K., 2005.
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ers, gaps in law, difficult rules of inter-
pretation, long-time procedure of adop-
tion and amending etc. But such defects
of statutory law- nothing compared to
what have happened to humanity as a
result of hypertrophy of its role. Man-
kind has been captured by such positiv-
ism, when the statutory law began to be
identified with the right. Most nations
managed to escape (through wars and
enormous amount of victims) from this
captivity. If the right is not reduced to
the law, other regulators naturally ap-
pear. Ukraine still did not escape from
captivity of positivism. Not only among
citizens but also among lawyers there is
a prevailing opinion that law corre-
sponds the right. Every present judge
dreams such law that regulates every-
thing to be created (fortunately it is just
illusion)'.

Project developers of the Civil Code
of Ukraine realized that the act in the
sphere of private law would not be able
to deal with the regulation of civil rela-
tions «by itself» , and proposed other
system of regulators: principles of natu-
ral law, civil contracts, international
agreements, customs, judicial practice
etc.

Today we are witnessing how the
abovementioned sources begin to
strengthen their positions in Ukraine. An
increasing role of sources, other than
acts of legislature, as regulators of civil
relations is an objective process caused

! benos B. Benatomuiicss pycckuid y4eHbIi
topuct// BacekoBckuii E. B. [luBnnuctudeckas
METOIOJIOTHsL. YUEHHUE O TOJIKOBAHUH U TIPUMeE-
HEHUHU TPaXIaHCKUX 3aKOHOB. — M., 2002.

by the following reasons: a) the natural
inability of laws to»cover» some indi-
vidual life situations; b) as a type of
source laws have many defects (inevi-
table conflicts between the requirements
of different acts, vagueness and ambigu-
ity of certain norms, gapes in law, diffi-
cult rules of interpretation, long-time
procedure of adoption and amending
etc.); ¢) establishment and development
of civil society where the private centers
of rulemaking appear.

Strengthening role of each of the so-
called «non-traditional» sources also has
its individual explanation. Thus, the
natural laws of private law became a
main source because of recognition in
art. 8 of the Constitution of Ukraine the
principle of rule of law, which among
other things stipulates that positive law-
should be based on natural (non-govern-
ment) law. The role of an international
agreement in regulation of civil relations
is growing rapidly as a result of Ukraine’s
independence?, globalization of all as-
pects of life, legal unification and har-
monization. The new Civil Code of
Ukraine was «legal rehabilitation» for
custom as an independent source of law
in the private sphere, which role is being
increased during Ukraine’s transition to
a market economy and development of
property turnover. Civil contracts, which
prescribe obligatory rules for both par-
ties, with increasing frequency are rec-
ognized as source of law. Another evi-

2 MixxHapoaHe npuBaTHE MpaBo. MikHAposI-
Hi oroBopu YKpaiHu :y 2 T./ BiAN. pex. Ta
ymopsaza. A. Hosrept ta B. Kpoxmans. — K.,
2000.-T.1.-992¢c; T.2.— 1312 c.

3 7/2018

123



Civililegal
[Sciences]

dence of democratization is breaking the
prohibition of judicial law-making'.

Strengthening role of so-called
«new» sources for Ukraine raises the
question of their conformity with law
(internally as well). Developers of the
Civil Code of Ukraine provided (direct-
ly or implicitly) answers to only some of
these issues.

Thus, in the hierarchy of laws, natu-
ral laws are above all others. In case of
any inconsistency natural laws shall ap-
ply. The Code sets out the priority of the
international agreement with respect to
civil law. According to p. 2, Art. 7 of the
Civil Code of Ukraine contract and rules
of civil law (to our opinion, just impera-
tive provisions) shall prevail on custom
because of its legal force, the provisions
of the contract shall cancel dispositive
rules of law,etc.

The new structure of the Civil
Code of Ukraine as a codification of
achievement.

The structure of the Civil Code of
Ukraine can be ranked as achievements
of the codification, which is built, on the
first sight, on traditional for Ukraine
Pandectists system. However, the pres-
ence of new elements at the level of
books, sections, chapters, paragraphs
allows to talk about the appearance of
the new scientific systematization of nor-
mative material — syncretic system.

Thus, taking into account the concept
of the Civil Code of Ukraine and the
content of modern private law field, in
addition to the usual Pandectists parts

! leguyk C. CymoBa mpaBOTBOPYICTh: CBITO-

(except family law?), the Civil Code of
Ukraine includes two more parts — per-
sonal non-property rights of individuals
and intellectual property law*. Six books
are placed in the following order: «Gen-
eral Provisions» (Book One); «Personal
non-property rights of an individual»
(Book Two); «Ownership and other
property rights» (Book Three); «Intel-
lectual Property Rights» (Book Four);
«Law of Obligations» (Book Five); «In-
heritance Law» (Book Six)*.

As you can see, relatively indepen-
dent and closely related components of
the new Civil Code of Ukraine are
«Books» in contrast to «Sectionsy in the
Civil Code of 1963. This form of presen-
tation reflects the new content of the
Code, significantly expanded range of
issues that it regulates, more primary
structural units it contains — articles, ob-
jectively existing relationship and inter-
dependence of civil relations, the codi-
fication technique of the vast majority of
states.

Each book consists of Sections. The
basic building blocks of Sections are
Chapters, although in some cases they

2 KoaudikoBaHi HOPMH CiIMEHHOTr0 TpaBa
BXOJIMJIM KHUTOIO MIOCTOI0 A0 mpoekTy LK
Vxpaian. Ane y 2001 p., monpu 3amepedeHHs
PO3pOOHUKIB IMPOCKTY, 1151 KHUTa OyJia BUTyUe-
Ha BepxoBHoto Panoro Ykpainu 3i cTpyKTypH
LUBUIBHO-TIPABOBOI Komudikaiii Ta Oyyo mpu-
iHsATO okpemuii CiMeitHUH Kozeke YKpaiHu.

* TIpoekt LK Ykpainu MiCTHB 11ie OfIHY KHH-
ry — «MixHapoJHe MpHUBATHE IIPaBoy», IKa
TaKO Oe3ITiICTaBHO HE BKJII0YeHa BepxoBHOIO
Panoro Ykpainu no LIK Vkpainu.

4 Jlogeepm A. CuctemMa NpUBaTHOTO MpaBa
Ta CTPYKTypa npoeKTy HoBoro L{uBiiapHOTO KO-
nekcy Ykpainu / Ykpainceke mpaBo. — 1997. —
Nel (6). — C. 18-29.

BHH MOCBiJ i mepcrnekTuBu B Ykpaini. — K.,
2007. — 607 c.
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also group in Subsections. The Civil
Code of Ukraine consists of 90 Chapters,
which are sequentially numbered. Sepa-
rate Chapters are divided into Para-
graphs, and Paragraphs sometimes in
Subparagraphs. This legal technique is
used primarily to Chapters, which con-
tain a large amount of legal material and,
to some extent, devoted to independent
questions.

The content of the Civil Code begins
with the Book One «General Provi-
sionsy», which contains the rules govern-
ing general questions of all or most of
civil relations. The place of Book One in
the structure of the Civil Code of Ukraine
is explained by using the elements of
Pandectists system to the codification of
Civil law.

Book Two «Personal non-property
rights of an individual» is devoted to the
regulation of so-called personal non-
property relations in pure form, i.e. out-
side the context of property (to be dis-
cussed below).

Book Three of the Civil Code of
Ukraine is called «Ownership and other
property rights»!. It focuses on rules,
which govern the absolute ownership
relations and use of one’s property.
A place the book holds in the overall
structure of the Civil Code of Ukraine
needs no further explanations. It is tra-
ditional for Ukraine to define static
property relations first and only after
that — to define their dynamics, i.e. law
of obligations.

Book Four «Intellectual Property
Rights» needs further explanations. The

'V npoexti LIK Ykpainu 1st kuura Ha3uBa-
nacst «PedoBi mpaBay.

Civil Code of 1963 state that matters,
arising in connection with the creation
and use of creative works are subject to
regulations of three Sections, which
were placed after the law of obligations.
These Sections contained rules govern-
ing the absolute relationships (the right
for a name, the right for authorship, the
right for inviolability of the work, etc.),
as well as the relative relationships (var-
ious copyright and licensing agree-
ments).

Today the role of spiritual production
compared with the material significantly
increased. Therefore, the regulation of
absolute rights to these objects placed
next to the regulation of the rights for
things to the law of obligations, which
already regulates the turnover of goods
and exclusive intellectual property
rights. To achieve greater uniformity
standards institutes of intellectual prop-
erty, rules, which govern contractual re-
lationship with the creative use of ob-
jects, are moved to Book Five «Law of
Obligationsy.

The location of Book Five «Law of
Obligations» and Book Six «Inheritance
Law» needs no special explanations.

Ten-year experience has shown that
many of the stories of all of the Books
of the Code are accepted by society. Due
to their great number, consider only the
achievements of the Books Two and
Five.

Personal non-property rights.

Today the presence of second book
«Non-property rights» in the Civil Code
of Ukraine seems ordinary. Scientists are
usually point out the innovative nature
of this book, whereby the Civil Code of
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Ukraine holds a special place in the his-
tory of world codification'.

Even during the development of the
draft of Civil Code of Ukraine some
events happened and provided the basis
for strengthening of developers positions
as for operational concept of intangible
property rights and made them more
confident. Thus, in 1996 the new Con-
stitution of Ukraine was adopted, which
reflected the rights and freedoms of man
and citizen, enshrined in international
acts — Universal Declaration of Human
Rights (1948), the Convention for the
Protection of Human Rights and Funda-
mental Freedoms (1950), the Interna-
tional Covenant on Civil and political
Rights (1966), the International Cove-
nant on Economic, Social and Cultural
Rights (1996). Another significant devel-
opment was Ukraine’s membership in
the Council of Europe in 1995 as a re-
sult, Ukraine, among other things, un-
dertook international commitments to
adopt a new Civil Code. The next step
was the ratification of the European Con-
vention on Human Rights in 1950 and a
number of Protocols, paving the way to
the European Court of Human Rights
and practices of its law enforcement.

The title «Non-property rights of an
individual» stipulated the creation of a
special article in the chapter on legal
entities called «Non-property rights of
legal entity», according to which per-
sonal non-property rights that may be

' Cmeganuyx P. O. 3araabHOTEOpPETHYHI
MPOOJIeMH MOHATTS Ta CHCTEMH 0COOMCTHX He-
MaWHOBHX IpaB (pi3MIHUX OCI0 Y MUBIITEHOMY
npaBi Ykpainu. — XmenpHUIBKUH, 2006. —
170 c.

owned by legal entity should be defined
and protected in the same way as similar
rights of individuals.

Second book consists of three chap-
ters: «Terms of intangible property
rights of individual» (Chapter 20); «Per-
sonal intangible rights which providing
a natural existence of individual» (Chap-
ter 21); «Personal intangible rights, pro-
viding social life of individual» (Chap-
ter 22).

Formulation of general part of per-
sonal intangible rightswas an important
achievement of codification. Notwith-
standing thatin the text general provi-
sions deal with only with intangible
rights of individual, it should be consid-
ered as general provisions for of all in-
tangible rights. Thus, a variety of per-
sonal rights contained in the various
parts of the Civil Code of Ukraine and
other laws have been brought to a single
positive system. Prominent place among
general provisions was heldby provi-
sions on the protection of personal intan-
gible rights. Besides the methods of pro-
tection that have been already known for
domestic civil law (damages recovery,
compensation), a number of new meth-
ods were added, including: court’s pow-
er to forbid publishingnewspaper or
book, containing incorrect information;
remove book or newspaper copies and
liquidate them?.

In the next two chapters personal
non-property relations were provided

2 Pomogcwvka 3. B. 1llnsixu BUpiLIEHHS TPO-
0yleMu 0COOMCTUX HEMaTHOBHX IpaB ocobu //
Konudikaris mpuBaTHOTO (ITUBITEHOTO) TIpaBa
VYxpainu / 3a pen. A. Josrepra. — K., 2000.
— C. 154-166.
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with normal legal regulation, i.e com-
pared to the previous version their tran-
sition to direction of positive law oc-
cured. The first group of non-property
rights includes the right to life, health,
liberty and security, the right to family,
the right to guardianship and trusteeship
etc. Second group of non-property rights
defines such rights as the right to a name,
inviolability of dignity, honor and repu-
tation, individuality, privacy and its se-
crecy, family, the right to inviolability of
dwelling, information, personal papers,
privacy of correspondence, freedom of
creativity, freedom of association, the
right to peaceful assembly, etc.

Potential capacity of the second book
is not yet fully realized. However project
developers of the Civil Code of Ukraine
have rightly hoped that this book would
help to achieve the humanization of rela-
tions between people, understanding that
each person, its life, health, dignity are
the highest values in the society'.

In general, the second book has ob-
tained scientific community’s support.
Only so-called «business executives»
made a rooted objection. In particular,
Professor G. Znamenskii believed that
the provisions of this book are not juris-
prudential but propaganda, and therefore
do not deserve their selection into a sep-
arate book. Denying aspect of private
rights, which have been proven long
time ago by civil doctrine, the author
considered that the issues of human
rights belong to the sphere of constitu-

' T'onosamuii C., [loseepm A. Ilioonpueo-
pa O. ta in. [lepeamosa o mpoekty L{uBinbHO-
ro Kojekcy Ykpainu // YkpaiHChbKe TIpaBo. —
1996. — Ne2. — C. 6-26.

tional and other areas of public law?.

Over this period, some changes to
the second book of the Civil Code of
Ukraine, namely to its seven articles,
have been made by several special laws®.
Without getting into the content of these
changes, it should be noted that in gen-
eral they denoteone of the ways of mod-
ification of the system of non-property
rights. This way of modification can be
characterized as an improvement of ex-
isting articles of the second book be-
cause it is really hard to constitute a
positive content of any non-property
right at once due to the entanglement of
social system, elements of which are also
connected to a particular non-property
right.

Another way of improvement of the
second book in our opinion is a consoli-
dation of the contents of other important
non-property rights of both first (physi-
cal) and second (social) levels due to the
ongoing development of any system,
including the system of non-property
rights.

From our point of view one more
way of development of non-property
rights is a gradual accumulation of law
enforcement experience of existing pro-
visions of the second book. In addition,

2 3namencoruti I Xubdbu Kauru apyroi npo-
exty LIK Ykpaian / Te3u nomosineil yuacHUKiB
IV BceykpaiHcbKkoi HayK.-PaKT. KOH). 3 TH-
TaHb Koau(ikalii 3aKkoHoaBCTBa YKpaiHu
(Kwuis, 18-20 uepsus 1997 p.). — K., 1997. —
C. 48-50.

> JlogeepmA. C. BTineHHs IpaBOBHX i/ y
cdepi 0COOUCTOr0 HEMAaTHOBOTO TIPaBa B HOBHH
K VYxpainu / [IpuBaTHE paBo 1 MiAIpUEM-
HHANTBO : 30. Hayk. mp. — K., 2009. — Bum. 8. —
C. 11-17.
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law enforcement should be based, where
appropriate, on the court practice of the
European Court of Human Rights.

Special mention should be made of
the question of non-property rights of a
legal entity.

The right of obligation.

The new Civil Code of Ukraine pro-
vided a lot of novels and expanded the
core of right of obligations which always
serves as a kind of «working» part in the
private law system. It is intended to reg-
ulate civilian property relations arising
in connection with the transfer of prop-
erty, works, services, committing unilat-
eral positive or illegal actions etc.

The Civil Code of Ukraine Law of
Obligations devotes more than half of'its
articles to right of obligation. These ar-
ticles are structured into three sections:
general provisions on obligation, gen-
eral provisions on agreements and sepa-
rate types of obligation.

New approaches to general issues of
right of obligation became of a great
importance. Those are: definition, prin-
ciples and obligations of parties, imple-
mentation, security for fulfillment and
termination of obligation. Among the
novels it stands to mentionthat obliga-
tion should be based on the principles of
good faith, reasonableness and equity
(Art. 509), and should be duly executed
under the terms of agreement and the
requirements of civil law, if unavail-
able — according to business traditions
and other requirements that are usually
applied (Art. 526).

The Civil Code of Ukraine provides
several new approaches regarding secu-
rity for fulfillment of obligation. Firstly,

the Code does not provide an exhaustive
list of types of security for obligation
fulfillment. The contract or the law may
establish other types of security for ob-
ligation fulfillment (Art. 546). Secondly,
the Civil Code of Ukraine provides new
types of security for fulfillments such as
retention and guarantee. The first type
refers to proprietary legal ways of secu-
rity, and the second — to the binding law.
Guarantee is internationally recognized
type of security.

The new Civil Code of Ukraine, in
contrast to the Civil Code 1963, defines
the «violation of obligation» as its non-
fulfillment or fulfillment with breaking
the provisions determined by the content
of the obligation (Art. 610). Based on the
necessity of the full responsibility of the
parties for violation of an obligation, the
Civil Code of Ukraine provides a new
rule, according to which the violation of
obligation shall be subject to forfeit to
be seizure in full amount regardless of
reimbursement for the losses (Art. 624).
The Civil Code also provides new deter-
mination of guilt in civil law. It is not
understood as «mental attitude of a per-
son» but as failure to take all required
measures for properly fulfillment of ob-
ligation (Art. 614).

The general principles of private law
become of a great importance to the right
of obligations. Such principles as free-
dom of agreement, freedom of entrepre-
neurial activity; remedy of civil rights
and interests; equity, reasonableness and
good faith etc.

New approach to contract law is that
the general provisions of the contracts
are separated from general provisions of
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the obligation. These points to the factof
increasing role of a contract as a univer-
sal and the most appropriate legal form
of mediation of commodity-money and
other property relations under the condi-
tions of Ukraine’s transition to market
economy. It should be noted once again
that the Civil Code of Ukraine is based
on the fact that the subjects of relations
who deal with goods exchange opera-
tions shall be able independently deter-
mine the content of contractual obliga-
tions based on their interests. The rules
of contract law are largely dispositive.
State’s influence on property relations is
largely limited and the principle of free-
dom of contract is filled with real con-
tent.

The general principles of contract
law also give the definition to contract,
introduce the categories of public, pre-
liminary and adhesion contracts. Rules
on the conclusion, alteration and termi-
nation of contracts are clearly defined.

In civil society the legal regulation
of private relations can not be only ex-
ternal, i.e. governmental. In the area of
contract law a legislature act ceases to
be an «ultimate truthy, the parties may
deviate from its provisions according to
their interests. Consolidation in the new
Civil Code of Ukraine rules as to regula-
tory role of contract and custom as
sources of law, the principle of freedom
of contract, shall be grounds for recogni-
tion of existence of the second funda-
mental model of legal regulation of con-
tract relations — internal control (self-
regulation)’.

' Cibinbos M. ba3oBi MoJielli peryItoBaHHs;
MaiHOBHUX BIJTHOCHH 32 HOBUM [[UBIIbHUM KO-

The third part of right of obligation—
separate types of obligation — consists of
time-proved system of ordering separate
types of contractual obligations depend-
ing on the major legal result, which is
pursued by parties of a contract.The
Civil Code of Ukraine stipulates provi-
sions on a number of new contracts
which stay in line with the needs of eco-
nomic turnover (rent, leasing, property
management, factoring, franchising,
etc.), as well as agreements that were not
covered by the Civil Code 1963, even if
it had widespread use in practice (freight
forwarding, etc.). All other referred con-
tracts contained in the Civil Code 1963
had a lack of administrative and central
planning and were transformed. The pe-
culiarity of the Civil Code of Ukraine
was that the presentation of the general
provisions regarding contractual obliga-
tions such as group of agreements on the
transfer of property ownership, tempo-
rary use and services agreements were
prior to the presentation of separate types
of contracts.

Non-contractual obligations system
was updated by a number of novels.

skokok

Ten years of application of the Civil
Code of Ukraine shows that the vast ma-
jority of its novels: concept, structure
and private law categories and institu-
tions have beenaccepted by legal prac-
tice and society.

Over these years the Code has been
altered mainly by clean-up changes.
These Changes have been made mostly

nexkcoMm Ykpainu // YkpaiHChKe KOMepIiifHe
mpaBo. —2003. — Ne4. — C. 17-20.
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because of so-called «decodificated»
provisions (paragraph 3 p.2, Art.4 Civil
Code of Ukraine)'.

Despite the alterations made during
the last 10 years, we believe that it is
time to create a special government com-
mission on system upgrade of the Civil
Code in view of modern times in all its
aspects. Similar updates have been re-
cently made in Germany, France and
other countries.

The result of such commission’s ac-
tivity may be not only interrelated al-
terations and supplements but also in-
cluding to Civil Code new books on
family law, international private law, etc.

! sIkmio cy0'ekT mpaBa 3aKOHOAABYOT iHiIlia-
TUBM nogaB 10 BepxoBHoi Pagu Ykpainu npo-
eKT 3aKOHY, SIKMI PEryJIo€e UBUIbHI BIJIHOCHHU
inakme, Hix nei Kogekc, Bin 3000B'a3aHuit
OJTHOYACHO MOJATH MPOEKT 3aKOHY PO BHECEH-
Hst 3MiH 110 LIK Ykpainu. [loganunii 3akoHOIIPO-
eKT po3risiaaerbes BepxoBHoro Panoro Ykpainu
OJTHOYACHO 3 BiATIOBITHUM MPOEKTOM 3aKOHY
po BHeceHHs 3MiH 10 LIK Ykpainu.

It goes without saying the it is high time
for drafting legislature that will cancel
the Commercial Code of Ukraine, which
from the date of entering into force has
shocked not only entrepreneurs, local
and foreign experts but even govern-
ment. After the 2004 Ukrainian govern-
ment have repeatedly tried to cancel the
non-market act, but it still exists and cre-
ates more and more conflicts in business
sphere. The last decade has also proved
that the concept of business law becomes
a legal instrument of neo-totalitarism.

Published: Ilpaso Yrpainu. —Ne2. —2014. —
C. 9-24.
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Sciences of Ukraine, Head of the Civil Law
Department, Law Faculty of Taras Shevchen-
ko National University of Kyiv

Civil liability in the context
of economic analysis of ukrainian law

1. State and trends of the formation
of theconcept of economic analysis of
law of Ukraine

In the context of globalization eco-
nomic approachcoversboth market and
non-market processes through various
social controls (rules of law, religion,
etc.) on the basis of reasonableness, pro-
portionality and legal security.

The resulting tendency for economic
reasonability as the general effectiveness
criteria testifies the gradual movement
of Ukrainian society towards liberal
model of thinking.

One of the types of liberal model of
law, which is popular in American and
European laws, is the concept of eco-
nomic analysis of law (Law and Eco-
nomics).Its basic idea is to receive new
knowledge at the intersection of several
spheres of human activity, primarily,
economics and law.

Today in Ukraine this trend has not
been developed systematically, which is

associated with conservatism of domes-
tic rule-making and academic spheres,
and with language barriers preventing-
from the use of modern techniques in
practicing this type of thinking.

For domestic lawyers it is difficult to
explore this concept, because research
on this subject is mostly common for
countries with case law and only some
countries of civil law. So, it requires cre-
ative and analytical approach to adapt
this concept to the features of law in
countries of codified law, including
Ukraine.

The concept of economic analysis of
law as a way to study rational choice in
law in conditions of insufficient resourc-
es, when supply exceeds demand, is sig-
nificant both theoretically and practi-
cally.

This concept can be used as a meth-
odological device in the study of legal
theory, analysis of legislation and judi-
cial practice.

3 7/2018

131



Civililegal
[Sciences]

Advantages and spreadingof eco-
nomic approach are causedby the univer-
sality of the method of economic theory:
same analytical tools may be applied to
various activities and relationships,
which conditions efficiency both in the
doctrine of civil law and jurisprudence
in general.

On the basis of neoinstitutional eco-
nomic theory the analysis of the efficacy
of various legal doctrines is carried out.
With that nobody claims that the effi-
cacy has become or should become the
criteria for evaluations of those doc-
trines’.

The theory of economic analysis of
law is based on the idea of efficient al-
location of resources® by «reasonable»
person through rational and cautious
measures and compensation of reason-
ably expected benefits (losses) at the
debtor’s expense®.

I IlImakos, A. B. DxoHoMuueckuiianains
npasa: yueb. nocobue. Y. 1 /A. B. llImakos. —
Hoocubupck:Mza-so HI'TY, 2005. — C. 5.

2 Posner R. A. Economic Analysis of Law.
Boston: Little, Brown, 1972.

3 See: Coleman J. Theoriesoftortlaw [Elec-
tronicresource] / J. Coleman, G. Mendlow //
Stanfordencyclopediaofphilosophy. — Regimeo-
faccess : http://plato.stanford.edu/entries/tort-
theories/; Lahe J. Subjectivefaultas a basisofde-
lictualliability // Juridicalnternational. —2001. —
Ne6. —P. 129; Wild C. SmithandKeenan'sEngli
shlaw: textandcases / C. Wild, St. Weinstein. —
16th ed. — London ; NewYork : Longman, 2010;
Kapnayx b. I1. Buna sik ymoBa JienikTHOT Bif-
TIOBiJAJIBHOCT1 B @HIJI0-aMEPHUKAHCHKIil IIpaBo-
Biii cim’1/ b. I1. Kapnayx / AxtyanbsHi npobJe-
Mu JiepkaBu 1 npasa. — 2011. — C. 529-536 //
[Electronic resource].— Access:
http://dspace.nulau.edu.ua:8088/bit-
stream/123456789/1371/1/Karnaux_v_v.pdf

Introduction of conceptual provi-
sions of economic analysis of law into
Ukrainian law causes significant chang-
es in traditional approaches regarding
the understanding of concept, functions,
ground and conditions of civil liability.

2. Ground of civilliability

Civil liability occurs in case of gen-
eral legal and factual grounds and condi-
tions of liability.

In modern domestic legal science a
violation of legal rule is usually consid-
ered as a legal basis for all kinds of legal
liability.

An offence as a legal fact is recog-
nized as a factual ground for civil liabi-
lity.

Recognition of an offense as a neces-
sary and sufficient ground for civil liabil-
ity is based on the doctrine of composi-
tion of a civil offense, which was formed

in Soviet civil law in 60s of the last cen-
4

tury”.

It is significant that the concept of
offense as a ground for liability was also
adopted in the theory of law®.

According to the latter concept the
composition of civil offense, which re-
fers to a set of objective and subjective
conditions that are necessary to make a
person liable under civil law, is a ground
for civil liability.

Civil offense is a wrongful act or
omission of a person who violates rules

* See: Marsees I. K. Buna B coBeTckomrpa-
s)kaHckoM mpase. — K., 1955. — 305 c.; Matse-
eB I. K. OcHoBaHus rpa)aaHCKO-IPaBOBONI
orBetctBeHHOCTH // I. K MatBees. — M. : FOpu.
mut., 1970. — 311 c.

5 Camormienko U. C. [ToHsTHE TpaBOHApYIIIE-
HHUS IO COBETCKOMY 3aKOHOAATENbCTBY. — M.,
1963.-C. 7, 11.
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of civil law or terms of an agreement,
and this act or omission refers to civil
liability by contract or by laws'.

The doctrine of the composition of
civil offense as a ground for civil liabil-
ity has been included in all the textbooks
of civil law and is a self-evident concept,
which is familiar for judicial and law-
enforcement authorities.

In this regard one should pay atten-
tion to another approach, which has been
justified in the doctrine*and provides for
the recognition of violation of both prop-
erty and personal non-property civil
rights as the one and only ground for
civil liability.

Understanding the ground of civil
liability as a single fact, rather than a set
of facts, is universal in nature and ap-
plies to both contract and tort liability.

In this respect the idea that the com-
mission of tort, namely non-contractual
property or moral harm together with
conditions for the emergence of tort ob-
ligation, entails civil tort liability of the
tortfeaso’.

! [uBinpHe mpaBo: miapyysuk: B 2 T. /
B. I. Bopucoga (kep. aBT. ko), JI. M. Bapanosa,
T. B. berosa Ta in.; 3a pen. B. I. Bopucoga,
B. I. bopucosoi, I. B. Cacu6o-®areeBoi,
B. JI. Spouskoro. — X.: [Ipaso, 2011. - T. 1. —
C. 371

2 See: bparunckuit M. U., Burpsiackuii B. B.
JorosopHoe mpaBo. Obmue nonoxeHus. — M.,
1997.— (848 c.). — C. 569, 570; Xoxmnosa I'. B. ITo-
HSITHE I'Pa’KJaHCKO-TIPABOBOM OTBETCTBEHHO-
ctu / I. B. XoxuoBa / AkTyasibHbIe poOIEeMbl
rpakJaHCKOTO IpaBa: cO. cTaTel ; moJ per.
B. B. Burpsuckoro. — M. : CraryT, 2002. —
Brmm. 5. - C. 81.

3 OrpanuoBa O. O. MexaHi3M IIUBITBHO-
MIPaBOBOTO PETryJIIOBAHHS JEJIKTHUX 3000B’s-
3aHB: JHUC. ...J-pa opua. Hayk. — K., 2014. —
C. 255, 256.

Proponents of this approach criti-
cized the concept of composition of of-
fense as the one that brings in elements
that are not common for civil law.

The concept of composition of civil
offence does not fully reflect the fea-
tures of civil liability, which is liability
of one participant of civil turnover be-
fore another one, its main purpose is to
restore violated right so as to correspond
to the amount of harm or damages in-
flicted.

When civil liability is inflicted, the
so-called «harmful consequences» do
not matter from the viewpoint of nega-
tive influence of the violation of civil
rights on public interests (by the way,
public interests do not matter as well),
«objective» and «subjective» aspects of
civil offense.

Thereby, the violation of civil rights
of the entity in civil legal relationships
entails the necessity to restore the vio-
lated right, including the use of civil li-
ability.

Consequently, the basis for this lia-
bility is the violation of subjective civil
right.

With respect to particular kinds of
violated subjective civil rights and enti-
ties who have committed these offences
the legislator has formulated mandatory
requirements that are necessary to com-
ply with in order to implement civil li-
ability.

These statutory requirements are
conditions of civil liability.

These include: wrongfulness of vio-
lation of subjective civil rights; damages
(harm); causal link between violation of
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subjective civil right and damages
(harm); violator’s fault'.

This view is supported by G. V. Kho-
khlova who believes that wrongfulness,
causal link and fault are no longer gen-
eral conditions of civil liability?.

The analysis of this concept shows
the attempt of its supporters to separate
one single ground for liability in the
form of violation of subjective civil right
from conditions of civil liability that are
suggested to be considered as general
requirements that have to be observed to
apply civil liability.

Thereasonableness and suitability of
this approach largely depends on the an-
swer to the question of interconnection
and differentiation between offense and
violation of subjective civil rights of
others.

In this regard the point of view of
V. P. Gribanov is noteworthy. He indi-
cated that the offense is always associ-
ated with failure to perform or improper
performance of duties, but it is not al-
ways associated with the violation of
subjective civil rights of others?.

However, violations of duties in most
circumstances are simultaneously asso-
ciated with the violation of subjective
rights of others.

According to N. S. Kuznetsova, this
vision of grounds and conditions of lia-
bility does not differ considerably from

! bparunckuii M. U., Butpsiuckuit B. B. Op.
cit. — P. 569, 570.

2 Xoxnoga I. B. — Op. cit. — P. 81.

3 I'pubanoB B. I1. OTBeTCTBEHHOCTh 3a Ha-
pyILIEHNE TpakJaHCKUX MPaB M 00s3aHHOCTEH
/ B. II. 'pubanoB // OcymiecTBICHUE U 3aIUTa
rpaxxganckux mpas. — M. : CraryT, 2000. —
C. 319.

the concept of composition of civil of-
fense and its elements: wrongful con-
duct; inflicted harm; causal link between
respective behavior, harm and violator’s
fault?.

In any case, as of today the concept
of violation of rights of the entity in
civil legal relationship has not changed
the overall assessment of the doctrine
about the composition ofoffense, which
1s dominant in modern doctrine of law,
and takes the leading place in all text-
books®.

To a certain extent this situation in
Ukrainian civil law is due to inertia in
prevailing approaches of domestic legal
science and unreadiness of public opin-
ion to actively absorb and implement the
most widely used theories from the
Western legal systems, including con-
cepts of economic analysis of law.

The theory of economic analysis of
law based on the idea of rational and
cautious measures taken by reasonable
person and the compensation of reason-
ably expected benefits (losses) at the
debtor’s expense plays a decisive role in
understanding ground, fault and amount
of civil liability®.

4 Kysnenosa H. C. ['paxxaaHcKko-TIpaBoBast
OTBCTCTBCHHOCTB: NOHATHC, YCIIOBUSA U MEXa-
HU3M OCYIIECTBICHUS // ATbMaHaX [IUBUIIUCTH-
ku: CoopHHK crareit. Beim. 3 / mox pen.
P. A. Maiinanuk. — K.: Anepra; KHT; Lleatp
yueOHol nmutepatypsl, 2010. — C. 42, 43.

> See:I'paxganckoe mpaso: B 4 T. / TJ1. pef.
E. A. Cyxanos. Tom 1. O6mast yacts. — M.,
2006. — C. 597, 598; LluBinpHe MpaBo: MiAPYY.:
y 2 1./ B. 1. bopucosa (kep. aBT. koi.), JI. M. ba-
panosa, T. I. berosa Ta iH.; 3a pexn. B. . bopu-
coBoi, I. B. Cnacu6o-®ateeBoi, B. JI. SIpombko-
ro. — X.: I[Ipaso, 2011. — T. 1. - C. 371.

¢ See: Coleman J. Theoriesoftortlaw [Elec-
tronic resource] / J. Coleman, G. Mendlow //
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In the context of economic analysis
of law the violation of subjective civil
rights needs to be considered as the only
general ground for civil liability, because
it necessitates the restoration of civil
rights, including through the use of civ-
il liability.

Taking into account the circumstanc-
es, the understanding of the composition
of civil offence consisting of such ele-
ments as wrongfulness, harm, fault,
causal link between wrongful acts and
inflicted harm, which prevails in modern
Ukrainian doctrine and judicial practice,
has to be recognized as outdated in mod-
ern reality.

The above stated opinion has origi-
nated from the times of Soviet public
law, with its features of too much public
nature in private relationships. It is based
on mixing of notions «ground» and
«conditions» of civil liability, and their
artificial combination in a notion «com-
position of offense».

In this regard the idea of violation of
subjective civil right as the only general
ground for civil liability deserves sup-
port. In case with this concept civil lia-
bility occurs when all the sufficient con-

Stanfordencyclopediaofphilosophy. — Regimeo-
faccess : http://plato.stanford.edu/entries/tort-
theories/; Lahe J. Subjectivefaultas a basisofde-
lictualliability // Juridicalnternational. — 2001. —
Ne6. —P. 129; Wild C. SmithandKeenan'sEngli
shlaw: textandcases / C. Wild, St. Weinstein. —
16th ed. — London ; NewYork : Longman, 2010;
Kapnayx b. I1. Buna sik ymMmoBa Jes1ikTHOT BiJ-
MOBIIaJILHOCTI B @HTJI0-aMEPUKAHCHKIH MPaBo-
Bili cim’i/ B. b. Kapnayx // AxryasbHi npo0ie-
Mu nepkasu i mpasa. — 2011. — C. 529-536 //
[Electronic resource].— Access: http://dspace.
nulau.edu.ua:8088/bitstream/123456789/1371/1/
Karnaux v v.pdf

ditions, i.e. general requirements for this
liability, are in place.

The above indicated conditions of
civil liability in general include wrong-
fulness, fault, harmful result of wrongful
acts, causal link between fault and harm.

This approach makes it possible to
separate one single general ground of
liability in the form of violation of sub-
jective civil rights from the conditions
of civil liability as general requirements
that need to be complied with to apply
civil liability.

3. Conditions of civil liability

The general conditions for theemer-
gence of civil liability shall include as
follows:

(1) wrongfulness of conduct of the
tortfeasor;

(2) harm;

(3) fault; and

(4) the necessary causal link between
wrongful violation of subjective right of
contractor and damage suffered'.

The necessary conditions for all
types of civil liability are usually the
wrongful conduct of the debtor and the
debtor’s fault.

For liability in the form of damages
the damages themselves are required,
together with causal link between the
wrongful conduct of the debtor and the
damages inflicted.

Thereby, the composition of offense
required to make good damages is the

I See, inparticular: Cmotpos O. U. Tlo-
pYILICHHS BUKOHABIIEM JJOTOBODPY 3 HaJdaHHS
OMJIATHUX MEIUYHHX MOCIYT 5K HeoOXigHa
YMOBa IIUBLTHHO-TIPABOBOI BiATIOBIJaTBHOCTI /
Bicauk HamioHanbHOTO YHIBEPCHTETY BHYT-
pimHix cipas.— 2002. — Bum. 18. — C. 317.
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most comprehensive one and covers the
following elements: wrongful conduct
of the debtor, harmful result of wrongful
conduct, the causal link between wrong-
ful conduct and damages occurred, the
debtor’s fault.

Harmful result (harm, damages),
which emerged as a result of wrongful
conduct, is usually an obligatory condi-
tion for civil liability.

In terms of civil liability harm is con-
sidered as various negative consequenc-
es of offense.

This negative result from the view-
point of scientific thinking is regarded in
three interconnected aspects — as social,
legal and actual harm, which depends on
specific object of violation.

The offense is capable to simultane-
ously influence social relationships gov-
erned by civil law (social object), rules
of civil law, contract, subjective civil
rights and the rule of law in general (le-
gal object), and also specific property
and non-property goods of participants
of legal relationships (actual object)'.

Property harm (damages) should be
understood as material consequences of
offense that are negative consequences,
which have occurred in proprietary
sphere of the victim as a result of civil
offense against this individual.

Pecuniary form of proprietary harm
is called damages in the literature.
Damages consist of two parts — past and
future reduction of the victim’s pro-

perty.

! TapxoB B. A. OTBETCTBEHHOCTB 1O COBET-
CKOMY TpakgaHckomy mpaBy / B. A. Tapxos. —
CapatoB: l3maTenscTBO CapaTOBCKOTO YHHBEP-
cureta, 1973. — C. 279.

These constituents of damages are
called actual damages and lost profit.

Actual damages include expenses
that the person, whose rights have been
violated, has born or will have to bear to
restore the violated right, destroyed or
damaged property.

Lost profit includes profit that the
victim would receive under usual condi-
tions of civil turnover if there was no
violation.

Thus, if the leased house was burned
down by the lessor’s fault, the lessor’s
losses would consist of repair cost (ac-
tual damages) and rent amount, which
was not received for the time of repair
(lost profits).

The Civil Code of Ukraine deter-
mines losses as losses which the person
has suffered due to destruction or dam-
age of items and costs that person has
spent or has to spend to restore the vio-
lated rights.

The losses may be compensated in
kind or in cash.

Compensation in kind is not always
possible in the circumstances of certain
cases.

Here is why pecuniary compensation
of inflicted damages is used more often
and is about payment of damages.

Lost profit is a kind of proprietary
harm.

According to Art. 22 of the Civil
Code of Ukraine, lost profit is the in-
come that a person could have really
received under normal circumstances, if
this right was not violated.

Moral harm is a type of harm that is
essentially non-pecuniary and consti-
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tutes consequences of offense that do not
have economic nature and value.

Part 2, Art. 23 of the Civil Code of
Ukraine stipulates that moral harm con-
sists of: physical pain and suffering that
the individual suffered due to injury or
other impairment of health; in distress,
where an individual has suffered due to
the wrongful conduct on herself, her
family members or close relatives; in
distress, where an individual has suf-
fered due to the destruction or damage
of property; humiliation of honor and
dignity of individual and business repu-
tation of a person or entity.

One of the most important features
of moral harm is that negative changes
occur in the mind of a person and form
of their expression largely depends on
the characteristics of the victim’s men-
tality.

Therefore, it is rather difficult to de-
termine the fact of moral harm only by
external evidence.

The problem of compensation of
moral harm is to establish the boundaries
between proper moral harm and propri-
etary harm.

The objective prerequisites of civil
liability include wrongful conduct,
which is a kind of behavior that violates
the rule of law regardless of whether the
violator knew about wrongfulness of
conduct.

Thus, wrongful conduct is based on
objective contradiction between the con-
duct of the participant of civil turnover
and legislative requirements.

Requirements that apply to the rec-
ognition of wrongful conduct are con-
tained both in law, other legal acts, cus-

toms of trade or other requirements that
are usually imposed, and in most grounds
of obligations.

Thus, conduct is considered wrong-
ful if it violates the contract terms or
does not correspond to the content of
administrative act, which was the basis
for the obligation.

Wrongful conduct can be expressed
in wrongful act or in wrongful omission.

The debtor’s act becomes wrongful
in nature if it is either directly prohibited
by law or other legal act, or contrary to
law, contract or other grounds of obliga-
tion.

Omission becomes wrongful only if
a person has a legal obligation to act in
respective situation.

Thus, the seller’s omission is wrong-
ful if the seller has not transferred prop-
erty disposed under the conditions, spec-
ified by the contract of sale.

So, wrongful conduct in specific cir-
cumstancesmay is either person’s act, or
omission, which is possible in case of-
failure to fulfil a duty that is expressly
provided by law or by contract.

As G. K. Matveev has noted, act and
omission are characterized by the same
essence’.

As wellas acts, omissions may lead
to some harmful consequences, but from
a legal point of view omission cannot be
reduced to simple passivity of an entity.

In the legal sense, it is not about
committing a specific action, i.e.the one
the entity was forced to do as a duty’.

! Martsees I. K. OcHOBaHUS rpak1aHCKO-
npaBoBoii orBeTcTBeHHOCTH / I. K. MaTBees. —
M. : FOpug. nut., 1970. — C. 22-24.

2 Martsees I. K. Op. cit. — P. 22-24.
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One would agree with the opinion of
O. S. Jofte who considered the person’s
omission wrongful if the person should
and could act: «should» is a legal crite-
rion that provides a legal duty to take
certain actions; «could»is a physical cri-
terion that provides the actual possibil-
ity of actions'.

Exploring omission as a form of
wrongful conduct I. S. Kanzafarova de-
fines it as «... a violation of the duty to
perform certain actions.However, addi-
tionally, it would be necessary to estab-
lish the actual possibility to commit the
above mentioned actions by a specific
person in specific circumstances on
whether a person was really able to com-
mit certain actions. With that one should
take into account not only physical and
mental state of a person, but her per-
sonal qualities as well.To qualify omis-
sion as wrongful conduct one should
receive a response to two questions:
whether a person should act and wheth-
er a person could act.Only in the case,
when both questions are answered posi-
tively, onemay talk about bringing a per-
son to civil liability»?.

Examples of omissions as a form of
wrongful conduct by a person may in-
clude untimely complaint to the court by
a lawyer, failure to notify the client or

' Uodde O. C. Uzbpaunsie Tpyas: B 4 T.
Towm 1 [IpaBooTHOIIEHHE IO COBETCKOMY T'pa-
KJIaHCKOMY 1TpaBy. OTBETCTBEHHOCTb 110 COBET-
ckomy rpaxaanckomy npasy / O. C. Hodde. —
CII6. : M3a-Bo «¥Opuamaekuii eatp IIpeccy,
2003. - C. 301-312.

2 Kamnszagaposa U. C. Teopist rpaxaancko-
paBOBOi 0TBeTCTBEHHOCTH: MOHOTD. / 1. C. Kan-
3adaposa. — O. : Acrponpunt, 2006. — C. 187.

patient by pharmacist or doctor about
side effects of drug ordered.

The condition of civil liability is a
causal link between wrongful conduct
and harmful effects of such behavior.

This means that between the wrong-
ful conduct of the debtor and the credi-
tor’s losses a causal link has to exist.

Losses or another wrongful result in
the creditor’s spherehave to be causedby
the wrongful conduct of the debtor, rath-
er than the actions of third parties or
events.

So, only damages caused by the
debtor’s wrongful conduct should be re-
imbursed.

In determining the causal link one
should be guided by theories of causa-
tion developed by the science of civil
law.

The most acceptable theory is the
theory of direct and indirect causation.

This theory is based on general phil-
osophical doctrine of causation, which
refers to the objective link between phe-
nomena that exist independently of our
consciousness.

Therefore, when deciding onthe
causal link it is incorrect to be guided by
the ability or degree of prediction of
harmful result by the offender.

The possibility of such prediction is
subjective by nature and important in
deciding only about thefault of the of-
fender, but not about causal link.

In addition, cause and result are rel-
evant only for a single case, and when
going beyond its limits all the chain of
interaction with the material world is
involved.
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Therefore, to resolve the issue of li-
ability it is incorrect to consider the most
distant events.

It is necessary to restrict oneself to
the identification of direct cause that is
the closest phenomenon regarding dam-
ages.

Wrongful conduct of an individual is
a cause of damages only when it is di-
rectly related to the damages.

The presence of indirect link be-
tween the wrongful conduct and dam-
ages means that this behavior is beyond
the specific case and therefore is outside
the legally significant causal link.

The offender’s fault is a subjective
condition of civil liability.

Two basic approaches have been for-
mulated in legal science on how to un-
derstand the concept of fault —subjective
and objective ones.

In the first case it is proposed to un-
derstand the offender’s fault as a mental
attitude towards the committed wrongful
act (omission) and its possible conse-
quences.

The concept of «objective faulty,
which is reflected in Art.614 of the CC
of Ukraine, is based on the idea that fault
depends on how a person takes measures
within its discretion to fulfil duties pro-
perly.

This understanding of fault is devoid
of subjective characteristics, it is based
on external, objective criteriaof defini-
tion.

The use of all measures within per-
son’s discretion is a form of person’s
behavior, rather than a form of mental
attitude.

In this connection attention is drawn
to the fact that in civil law, unlike public
areas of law, measures of liabilityeffect
the offender’s proprietary sphere, rather
than the offender’s personality, and thus
determines its danger for society'.

The objective nature of fault in civil
law depends on the features of entities,
which bear civil liability that «emerges
for an offender before a victim and here
is why for a person, whose rights have
been violated, the offender’s mental at-
titude towards the offender’s behavior
and its consequences does not matter»?.

As a general rule liability in civil law
is based on the principle of fault.

According to the Civil Code of
Ukraine (Part 1, Art. 614 of the CC) a
person who has failed to performan ob-
ligation or performed it improperly, is
liable if it is his or her fault (intent or
negligence), unless otherwise provided
by contract or law.

In the subjective sensefault is a men-
tal attitude of a person towards his or her
own wrongful conduct, which appears to
disregard the interests of society or indi-
viduals.

Fault may take the form of eitherin-
tent, or negligence.

In turn, negligence may be in the
form of either ordinary negligence, or
gross negligence.

! TIpumak B. JI. BusHayeHHSs BUHH SIK YMOBH
[UBUIEHO-TIPABOBOI BiqnoBinaabHOCTI // [IpaBo
VYkpainu. —2002. — Ne10. — C. 115.

? [usinbHe mpaso: miapy4. y 2-x 1. (B. 1. Bo-
pucoBa (kep. aBT. kou.), JI. M. Bapanosa,
T. I. berosa, Ta iH.; 3a pexa. B. 1. bopucosoi,
I. B. Cnacu6o-®@areeBoi, B. JI. SIporibkoro). —X.
: Ipaso, 2011. -T. 1. — C. 381.
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Fault is associated with mental pro-
cesses that happen in person’s mind.

These internal processes may be as-
sessed only by human behavior, where
they find their external expression.

Fault in the form of intent occurs
when the person’s behavior shows that
it is deliberately directed at the offense.

Fault in the form of negligence does
not contain any elements of intention in
the offender’s conduct.

This conduct is not deliberately di-
rected at the offense, but there is no
proper care and diligence in the behav-
ior, which is common for gross and or-
dinary negligence.

In the case of gross negligence inper-
son’s behavior there is no care and dili-
gence.

Ordinary negligence is characterized
by the fact that a person shows total care
and diligence, but not enough to avoid
the offense.

For example, moving on a yellow
lightis ordinary negligence, because the
offender shows certaincare and diligence
when crossing the street.

Gross negligence is assumed if a
citizen sleeps on tram tracks, because
then basic requirements of care and dili-
gence are disregarded.

Regulatory provision in the Civil
Code of Ukraine (Art. 614) about the con-
cept of «objective faulty, which is based
on the idea that fault depends on whether
a person has taken all the measures with-
in person’s discretion to fulfil duties prop-
erly, gives more significance to the un-
derstanding of fault devoid of subjective
characteristics and following the external,
objective criteria of definition.

The use of all the measures within
person’s discretion is a form of person’s
behavior, rather than mental attitude.

In this regard one should draw atten-
tion to the concept of fault that is differ-
ent from the traditional one, when debt-
or’s individual qualities and, moreover,
«emotional experience» in relation to the
offense have no legal significance for the
assessment of the debtor’s fault.

The debtor’s fault occurs when debt-
or fails to perform an obligation, al-
though is able to perform it.

It is worthy to understand person’s
fault as the debtor’s will expressed in its
intentional or negligent acts (omission),
which have led to the breach of contract.

With that fault should be understood
as voluntary act, and when characteriz-
ing it (establishing its presence in certain
specific violator’s actions) the objective
criterion has to be used — minimal efforts
of care and diligence for the proper per-
formance of obligation.

Under such circumstances the will
during the violation of contract obliga-
tions is the debtor’s will, which is ex-
pressed outwardly (it differs from the will
stipulated by the contract), and has caused
violation of contract obligation testifying
that the person has not taken all the neces-
sary measures regarding the proper per-
formance of contract obligation'.

In the Civil Code of Ukraine (Art.
614) a behavioral approach to the defini-
tion of fault is fixed, which means that
fault is about the failure to take at least

' Byrepa L. 1O. [TigcraBu 3BiJILHEHHS Bij
BiJITIOBITaJIBHOCTI 32 MOPYIICHHS JOTOBIpHUX
3000Bs13aHb: MaricTepceka podoTa // KuiBcekuit
HallloHaJNbHUN yHiBepcuTeT iMeHi Tapaca
IlleBuenka. — K., 2009. — C. 96.
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one of measures within person’s discre-
tion regarding proper performance of
obligation, and reflects current global
trends in private law.

The behavioral approach to the un-
derstanding of fault is significantly dif-
ferent from thepsychological under-
standing of fault, which is common for
criminal law and other areas of public
law, when fault is a mental attitude of a
person towards the committed wrongful
conduct and its consequences.

Due to the lack of established tradi-
tion of behavioral understanding of fault
in the application of Art. 614 of the CC
of Ukraine problematic issues regarding
the criterion of fault, i.e. what measures
should be considered as within person’s
discretion and what measures are beyond
its powers, and degrees of fault, i.e. how
to determine the degree of fault if it is
not mental attitude, have been formed.

In the behavioral concept the notion
of fault is inextricably linked to the prin-
ciple of reasonableness, which is about
the duty to take measures a reasonable
person would take under similar circum-
stances.

In this case fault as an element of
civil offense is confined to the correla-
tion between the defendant’s conduct
and certain proper standard.

Both in English and American law
this standard is described as «conduct of
areasonable person» (behavior of a rea-
sonable man).

This criterion is about replacing the
defendant with a hypothetical reasonable
person and simulating its behavior under
such circumstances'.

! See: Lahe J. Subjectivefaultas a basisofde-
lictualliability // Juridicalnternational. — 2001. —

In other words, fault is regarded as a
failure to takediligence measures a rea-
sonable person would resort to under the
same circumstances.

However, the definition of criteria of
how a reasonable person would behave
in any particular case is probably the
most difficult issue of the whole theory
of civil law.

The most consistent and logically
perfect approach in solving this problem
is proposed by the theory of economic
analysis.

In the opinion of proponents of this
theory, measures of care are reasonable
if they are rational: measures of care are
rational if they are justified by
value;measures of care are justified by
value if their value is lower than the
value of possible damages reduced by
multiplying the index of probability of
their occurrence?.

Qualification of fault or its absence
is carried out as a result of comparison

Ne6. — P. 129; Wild C. SmithandKeenan'sEngli
shlaw: textandcases / C. Wild, St. Weinstein. —
16th ed. — London ; NewYork : Longman,
2010. — P. 459; Kapnayx b. I1. Buna sk ymoBa
JIETIKTHOI BiATIOBITaTFHOCTI B aHTJIO-aMepH-
KaHCBHKiH mpaBogii cim’i / b. II. Kapnayx /
AXTyanpHi NpoOJeMH JIepKaBHU i mMpaBa. —
2011. - C. 529-536 // [Electronic resource]. — Ac-
cess: http://dspace.nulau.edu.ua:8088/bit-
stream/123456789/1371/1/Karnaux_v_v.pdf

2 See: Coleman J. Theoriesoftortlaw [Elec-
tronicresource] / J. Coleman, G. Mendlow //
Stanfordencyclopediaofphilosophy. —
Regimeofaccess : http://plato.stanford.edu/en-
tries/tort-theories/; Kapuayx b. I1. Buna sik ymo-
Ba JICTIKTHOT BiJINOBIIaJIbHOCTI B @HIJI0-aMePH-
KaHCBKIN mpaBosiit cim’i / B. I1. Kapnayx /
AXTyasbHI IpoOJIeMH JepkKaBH i IpaBa.—
2011. — C. 529-536 // [Electronic resource].—
Access: http://dspace.nulau.edu.ua:8088/
bitstream/123456789/1371/1/Karnaux_v_v.pdf
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of the defendant’s behavior with an ob-
jective measure of proper diligence that
is inherent for any «reasonable person».

Despite legislative provision of be-
havioral concept of fault in the Civil
Code of Ukraine (Art. 614), doctrine and
judicial practice have not formed a clear
standard for «behavior of a reasonable
person.

The above demonstrates the feasibil-
ity to implement the«conduct of a rea-
sonable person» standardin the civil law
of Ukraine, as this standard measures
actions of a «reasonable» person and
establishes the criterion to find fault in
the actions of a person if such actions
aremeasures of care justified by value,
when their value is lower than the value
of possible losses reduced by the factor
of probability of their occurrence.

Legal importance of the «conduct of
a reasonable person» standard means
that the qualification of fault is carried
out by comparing the defendant’s behav-
ior with an objective standard of proper
diligence, which is common for any
«reasonable person» according to the
criteria determined by the standard.

In terms of the theory of economic
analysis and behavioral concepts fault is
a condition of liability, which provides
for the transfer (redistribution) of losses
of one person to another one in order to
minimize the total amount of losses from
the violations of subjective civil rights
considering the cost of preventive mea-
sures, the amount of losses and the level
of care of the offender’.

! Kapnayx b. I1. Buna sik yMOBa LUBiJIBHO-
MPaBOBOI Bi/ITIOBIAAIBHOCTI: aBTOped. AMC. ...
kaun. fopun. Hayk / b. I1. Kaprayx. — X., 2013. —
C.o.

Fault is usually a prerequisite for li-
ability as a measure of repayment result-
ing in unequal deprivation of property
for the party, which violated another
party’s right.

However, fault is considered one of
the conditions of civil liability that taken
together are called a composition of an
offense or a system of conditions of cer-
tain sort of liability.

Composition of civil offense may be
complete or incomplete (truncated).

Complete composition of civil of-
fenseconstitutes such conditions of lia-
bility as wrongful conduct, harm, causal
link, and fault.

Incomplete composition of the of-
fense isconfined to one or more (two or
three) conditions of liability that are rec-
ognized as sufficient to bring the offend-
er to civil liability under law.

In terms of substantive law the for-
mula for the composition of civil offense
defines a set of conditions, whereby the
victim has a right to demand redistribu-
tion of expenditures for an offender.

In terms of procedural law this for-
mula describes how evidence is received
in cases on taking civil liability mea-
sures.

Composition of civil offenseis mod-
ified depending on the nature of claims
and features of specific offense.

Complete composition of civil of-
fenseis used in repayment of contractual
damages (unlawful conduct, harm, caus-
al link, and fault).

In case of claims for the recovery of
inflation losses and annual three per cent
and for the recovery of punitive dam-
ages for the violation of pecuniary obli-
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gations only the fact of violation of pe-
cuniary obligation has to be proven'.

In terms of behavioral concept fault
is a condition of legal liability, because
freedom is a condition of law; rules of
liability are relevant for free individuals
only.

Law dictates that a person’s fault is
only with those violations that were
committed voluntarily having choice and
personal freedom.

Therefore, it would be person’s fault
if a wrongful act was committed in a
situation of free choice, where lawful
option of conduct was objectively avail-
able and reasonably expected.

Objective availability is presumed,
but may be denied by the inability to
perform or other situations without op-
tions of lawful conduct.

Despite the fact that the concept of
faultisthe only one for civil law, the con-
tent of the criterion of reasonable expec-
tations in tort and contract law varies.

Thus, in tort law in accordance with
the theory of economic analysis the cri-
terion of reasonable expectationhas to be
determined by the formula whereby it is
person’s fault if no protective measures
have been taken in a situation, when the
cost of protective measures is lower than
the amount of losses determined using
the index of probability of losses (for-
mula of L. Hand)?.

According to this formula, named so
to honor the American judge who dealt
with economic disputes, the person is

! Kapnayx b. I. Op. cit. — P. 10, 11.
2 Tam camo. — P. 12.

liable only in case of ineffective actions
and could not take economically justified
measures of care.

This formula provides for reasonable
care of uncontrolled parties and focuses
on measures of care and on the fact that
one of the parties could invest in re-
sources to prevent harm?®.

Instead, in contract law the above
indicated formula does not work: it is
reasonable to expect from the debtorto
fulfill obligations, despite the fact that
for some reason the cost of performance
has risen, and even in the case it has
risen so considerably that the contract
has ceased to be profitable.

The only exception to this rule
is hardship or in the terminology of
the Civil Code of Ukraine (Art. 652) —
«a significant change in circumstan-
cesyt.

The ideas of the theory of economic
analysis on the degree of fault in civil
law dividingfault into intent, gross and
ordinary negligence, are also notewor-
thy.

Negligent conduct concerns a person
who fails to take reasonably expected
measures, provided that there is no rea-
son to believe this person’s acts or omis-
sions are intentional.

The degree of negligence (ordinary
or gross negligence) is suggested to be
recognizedthrough the difference be-
tween measures the defendant has actu-
ally taken and those ones reasonably
expected of him.

3 Method of L. Hand [electronic resource]. —
Access: http://gendocs.ru/v34267/nekuun_-
rocy/IapcTBO_U_Ou3Hec?page=8

* Kapnayx b. I1. Op. Cit. — P. 12.
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If the difference is insignificant or
minimal — negligence is ordinary, and if
the difference is significant or maxi-
mum — it iS gross.

Intentional fault is regarded as a con-
tradiction between individual arbitrari-

ness and the existing legal order, when
a person refuses to act in a reasonably
expected manner, but realizes that it is
possible’.

Published: FOpuouunuii scypuan. —2014. —
Ned—5 (142—143). — C. 47-55.

! Kapuayx b. I1. Op. Cit. — P. 12, 13.
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S. Prylypko, Chief Scientific Secretary of the
National Academy of Legal Sciences of
Ukraine, Doctor of Laws, Professor, Acade-
mician of the National Academy of Legal
Sciences of Ukraine, Honored luminary of
Science and Technology of Ukraine

Modern conceptual approaches
to the nature of the social welfare state

Passing to the market relations and
their development, that takes place in
Ukraine, influences both on all legal sys-
tem on the whole and on her separate
industries and institutes. New economic
processes and globalization of economy
require native reformation of major pub-
lic relations well-regulated a right. Not
by chance the legislation of Ukraine as
the democratic, legal and social state
puts the most essential aim the protec-
tion of rights and interests of citizens.
Thus during reformation of legislation
the state forces, from one side, to go on
the way of providing of accordance of
him to the market conditions, and from
other — actively to protect the citizens
from those possible social confusions
that arise up in the process of liberaliza-
tion of civil, economic, labor legislation
and functioning of market economy.
This dual interaction caused task the
state is called to decide mainly by mod-

ernization of norms of labor right, civil
law and economic right.

The important feature of the modern
stage of development of social legal real-
ity is him transitional character. Rightly
emphasize such lawyers as V. A. Ba-
chynin, V. S. Zhuravskiy, M. L. Panov,
which the out-of-date contradictions in-
herited from the past search the decision
in the dramatic collisions of different
public forces. At the same time new
civilization bases are mortgaged for fu-
ture transformations. Slowly, but un-
avoidable there is dismantling of relict
bits and pieces of the totalitarian system.
The former type of legal reality gradu-
ally changes on other'. This thesis re-
flects that difficult legal and political
situation that was folded in the legal ad-
justing of social sphere in Ukraine fully.

! Bauunin B. A., XKypascekuii B. C., Ila-
HOB M. 1. ®inocodis mpaga: [linpyunuk. — K.:
Bunasuuunii J{im «IalOpe», 2003. — C. 3-5.
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With proclamation of Declaration of
State Sovereignty, in Ukraine conception
of confession of priority of role and val-
ue of social factors got a display in activ-
ity of the state. After fixing in Constitu-
tion of Ukraine of concept «the social
state» in the legislative acts of country
up to a point the necessity of social ori-
entation, social orientation began to be
accented. Conception of the social state
entered as component part to general
Ukrainian state ideology, finding beating
back in development of normatively-
legal acts.

Such process is appropriate and pre-
determined by that exactly social aims
swim out from a public ideal and the
values of society are represented only
in them. In legal reality a concept «the
social state» appeared on a change to
the concept «the socialistic state». And
it is not simple replacement of the
name, it is a change of essence of the
state, including in a social sphere. These
are reorientation and identify of new
directions in social politics, develop-
ment of the transparent and clear sys-
tem of public welfare as one of basic
constituents of social politics that would
not depend on changing of power in a
country, filling with new maintenance,
in accordance with the requirements of
time, right on public welfare in the sys-
tem of socio-economic human, creation
of a new pension system rights and oth-
ers like that.

The aim of the article is finding out
of essence of the social state and deci-
sion of role of right in the context of
possibility of development of such state,
and also innovative development and his

influence on maintenance of social
rights.

A concept «the social state» is wide-
ly used in legal and economic literature
and understands as the state that envis-
ages the social orientation of develop-
ment of market economy with the aim of
redistribution of profits in behalf on
those, who needs providing and support
from the side of the state and society,
overcoming of social inequality and oth-
ers like that.

A problem of decision of essence of
the social state is the actual enough
theme of scientific researches that pre-
defined, first of all, by her novelty and
complication of questions. This range
of problems engaged in the disserta-
tion researches of D. O. Ermolenko,
S. O. Kirichenko, I. V. Yakovyuk,
A. Kindratets and others. These ques-
tions were put in many articles, mono-
graphs, scientific lectures. At the same
time attention not enough was spared to
the social state as important soil of real-
ization of right on public welfare.

Existence of the social state contacts
with democracy, as it is considered that
one of the most essential factors of her
becoming there is pressure of civil soci-
ety. O. Kindratets pays attention cor-
rectly, that in the conditions of undemo-
cratic society this factor is quite absent'.

The legislation of Ukraine as the so-
cial state puts the protection of rights and
interests of citizens for a major aim. Dur-
ing reformation of legislation the state
forces, from one side, to go on the way

! Kingparenp O. CyuacHi 03HaKH COLIaIBbHOT
nepxasu / JIroquHa 1 momituka. —2003. — Ne 6. —
C. 138- 144.
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of providing of accordance to his terms
of market, and from other — actively to
protect the citizens from possible social
risks. It double interpredefined task the
state is called to decide main, by charac-
ter, through modernization of right for
public welfare. Being the independent
field of the Ukrainian law, it becomes the
effective means of updating of all social
sphere in a country and mighty barrier
on the way of development of negative
consequences for the citizens caused by
the terms of passing to the market eco-
nomy.

For a system comprehension and un-
derstanding of processes that take place
in a social sphere, and also development
of strategic direction of perfection of the
legal adjusting of public welfare, it is
necessary to investigate a concept the
«social state», which on the modern
stage becomes a condition and legal soil
of realization of constitutional right for
public welfare.

The state plays an important role in
human, especially in a social sphere that
finds the display from person’s birth
(payment in the birth), in the process of
life (for example, help in case of tempo-
ral inoperability, disability and others
like that) and to death (payment of fu-
neral).

The state accompanies person hole
life, giving free education, organizing
assignment of benefits in case of indus-
trial accident or professional disease,
that entailed the loss of capacity, marks
the mechanisms of setting of pension on
age (pension for retirement, disability
pension, survivors), determines terms
and sizes of the material providing and

support in case of unemployment, tem-
poral inoperability and another cases at
the offensive of that a person gets pro-
viding and support from the state.

In democratic society a man feels
caring and concern in a social sphere
during all life. The state determines
maintenance of fundamental human
rights. Realization of social rights also
takes place by means of the state by so-
cial and legal politics that is carried out
by the state.

P. M. Rabinovich rightly identifies
the welfare state as a state, performing a
social function'. In turn, Y. Todyka right-
ly pointed out that social is the state, that
assumes an obligation to worry about a
social justice, prosperity of the citizens,
them social security, and her basic task
is an achievement of public progress,
that is based on the principles of social
equality, general solidarity and mutual
responsibility envisaged by a right?.
There is reason to assert that social state
has become a reality, and the whole his-
tory of the state social recognition in-
volves changing world society on the
arrangement of his life, ensuring decent
conditions for every citizen, protection
of state financial and legal status of any
person.

A term «social» characterizes es-
sence of the state, testifies to deeper
maintenance of connections of the state

! Pabunosuu I1. M. TIpaBa itonuHu i rpoma-
nsauHa y Konerurynii Ykpainu (o inteprpe-
Tarii BUX{THIX KOHCTUTYIITHUX TTOJIOKEHB). —
X, 1997. - C. 378.

2 Tonpika 0. H. OCHOBH KOHCTUTYIIHOHHO-
ro cTpost YKkpawHbl: YuebHOemocobune. — X.:
dakT, 1999. — C. 42— 43.
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and society, state and person, certifies
the real and legal status of man and citi-
zen.

V. V. Kapyltsova investigating the
problem of providing of social guaran-
tees during transformation of Ukraine on
the social state of market type, expresses
opinion, that social strategy called, first-
ly, to liquidate poverty and provide the
dynamic increase of standard of living
of population; secondly, to guarantee
social stability and social safety in soci-
ety; thirdly, to socialize the structural
constituents of economic politics of the
state'.

O. F. Skakun and M. K. Pidberezkyy
arguments and systematically prove that
there is such a social state that takes care
of the material welfare of citizens, ful-
fills the function of economic regulation
of obligatory account of environmental
requirements, protecting social and in-
dustrial interests, etc?.

Should agree with I. V. Yakovyuk,
that correctly marks the unity of legal,
democratic and social categories in de-
termining the nature of the state and hu-
man rights. As a democratic, it serves to
freedom as higher value, assists its pre-
sentation to equal access to property,
equal elections, equality of rights of par-
ticipating in realization of political pow-
er, providing diversity of political and
cultural life. As legal, it provides orga-

! Kanuneioa B. B. Corianbhi rapanTii B
YMOBAaxX CTAHOBJICHHS PUHKOBHUX BiTHOCHH B
VYxpaini: ABroped. Auc... KaHA. eKOH. HAyK:
08.01.01 / Hon. nam. yH-T. — [onensk, 2002. —
C. 13-14.

2 CkakyH O. @., TTog6epesckuii H. K Teopust
mpaBa ¥ rocyaapcTsa. -X., 1997. — C. 399-400

nization of public and state life on prin-
ciples of right, a law and order guaran-
tee, assists the achievement of indepen-
dence and responsibility personality for
the actions, rational validity of legal
decisions, stability of the legal system.
As social — recognizes the man as the
highest social value, providing social
assistance to disabled persons who are
in difficult situations, to ensure that ev-
ery decent standard of living, redistrib-
utes economic benefits in accordance
with the principle of social justice and
sees its mission in providing social peace
and harmony in society. This researcher
rightly defined the basic principles of the
welfare state, namely: 1) the principle of
human dignity; 2) social justice; 3) so-
cial partnership and solidarity; 4) au-
tonomy social relations and processes;
5) subsidiarity; 6) social commitments®.
Such a position is taken in the works
B. P. Ganba*, S. Kiritchenko?,
O. V. Skrypniuk® and some other re-
searchers. This approach should be the

3 Slkomiok 1. B. CoriianbHa qepikaBa: MuTaH-
Hs1 Teopii 1 mIsixu 1i craHOBiIEeHHS: J{uC... KaH/.
opua. Hayk -X., 2000. — C. 98-99, 102-103.

4 Tanwba b. 1. Cuctemuumii miaxisa ta ioro
3aCTOCYBaHHS B JIOCITIDKEHHI YKpaiHU SIK Je-
MOKPaTHYHO{, COI1aJIbHOI, TPAaBOBOI JePKABH:
ABTOped. auc... Kaga. opua. Hayk: 12.00.01 /
Har. yu-T BHYTp. cipaB MBC Vkpaian. — X. —
2001. - 19c.

5 Kupuuenko C. O. CuiBBiAHOWICHHS CO-
LiaJIbHOT IPaBOBOT IEPIKABH 1 TPOMA/ISTHCHKOTO
CYCHiIIbCTBA B YMOBax cydacHol Ykpainu: AB-
toped. muc... kaua. opua. Hayk: 12.00.01 Ta—T
MDKHapogHHUX BigHOCHH KuiBchbkoro Har. yH—
1y im. T. IlleBuenka.-K, 2001. — C. 14— 16.

¢ Ckpumnntok O. B. ComiasnbHa, mpaBoBa 1ep-
’kaBa B YKpaiHi: mpoOieMu Teopii i MpaKTHKH.
-K: Ie— tyT nepxasu i mpaBa HAH VYxpainu.
2000. - C. 9-10,41-42.
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basis for determining the nature of the
welfare state as a condition of exercising
the constitutional right to social security.

A problem of building of the social
state (and subsequently the realization of
social rights) is priority for many coun-
tries that constitutionally chose such
model for the development. In the con-
stitutions of many countries a concept
«the social state» began to appear after
Second World War, in particular, in the
Basic Law of German Federal Republic
(in 1949), Constitution of France (in
1958), Constitution of Spain (in 1978).
In the constitutions of the new indepen-
dent states, that at one time entered in
the complement of the USSR, and al-
most in all postsotsialiistic countries of
Europe category the «social state» is
envisaged as one of leading (for exam-
ple, in the constitutions of Estonian Re-
public, Lithuanian Republic, Republic
of Macedonia, Republic of Slovenia,
Republic of Hungary, Czech Republic,
Republic of Uzbekistan, Russian Fed-
eration etc.).

Statesmen and scholars task was to
find the place and role of the social state
in regulating the equitable distribution
of income between labor and capital,
operational and unable to work, the res-
toration of equality and freedom of citi-
zens, irrespective of their ability in the
social sphere, social justice, social soli-
darity society and concerns secured and
working for unsecured and out-of-work.

Most convincing are an argumenta-
tion and scientific position of R. I. Kon-
dratyeva, that marks the permanent in-
crease of role of social function of the
state, in particular, on that a social func-

tion is a function of the state, but not
function of commercial establishments
or benevolent funds. Within the frame-
work of this internal function the state
guards labor and health of people, the
assured low-limit of remuneration of
labor sets, carries out state support of
family, maternity, childhood, disabled
and the elderly. Exactly the state (if she
on Constitution is social) develops the
system of social services, sets pensions,
help and other guarantees of social de-
fense. It follows to underline importance
of realization of this function from the
point of view of implementation of eco-
nomic and political tasks that stand be-
fore the legal state. Social support of
certain layers of population is sent to
softening and overcoming of such nega-
tive phenomena of transitional period, as
of material scanty means, deepening of
social inequality and high to the percent
unemployment. State social payments
stabilize the standard of living of popula-
tion; assist more even distribution of
load of economic difficulties between
the different groups of population'. From
that, how stably it will take place and
become stronger realization of social
rights, will develop and become stronger
becoming of the social state.

Modern conception of the social state
goes out from that it is such state, that
puts the primary objective of achieve-
ment of welfare of all society and his
members, provide citizens with decent
living conditions and a free, comprehen-

' Kongparses P. I. Comianbha gepxasa B
TEOPETHKO-TIPABOBHX 1 Pi10COPCHKUX JOCTIA-
xeHHAX // IIpaBo Ykpainu. — 2005. — Ne2. —
C. 81-84.
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sive development, ensure social protec-
tion; promotes broad participation of
people in social development and use of
the results for human rights and funda-
mental freedoms. Functions of the social
state are main directions of activity of
the social state that express its essence.

Position is reasonably V. A. and
V. S. Ivanenko, which defines the sci-
entific content of the social state — is a
state in which the economy, politics,
ideology, law, law enforcement prac-
tices and other spheres of social life
based on universal moral principles of
social justice, equality and social soli-
darity and aimed at creating the condi-
tions necessary for decent lives and the
free development of each person, which
constitutionally fixed and guaranteed,
actually provided and performed basic
economic and social rights and free-
doms and social obligations of the state
to society and human'.

On the basis of resulted it is possible
to do a next conclusion, that a primary
purpose of the social state is maximal
satisfaction of material and spiritual ne-
cessities of members societies in a social
sphere, that grow constantly; successive
increase of standard of living of popula-
tion and decline of social inequality;
providing of general availability of the
basic social blessing, medical and social
service, realization of right is on public
welfare. The social state must cast aside
any facilities gaining end that can violate

! Nsanenko B. A., UBanenxo B. C. Conu-
aJIbHBIC ITPaBa YeJIOBEKa M COIMATbHBICO0s3aH-
HOCTUTOCYAPCTBA: MMy HAPOIHBIC U KOHCTH-
tynuoHHble acnekTu. — CII6.: FOpun. uertp
ITpecc, 2001. — C. 58.

rights for other citizens, communities
and states.

In modern conditions the state is the
main subject of social policy, and there-
fore, identifying areas of policy, it will:
ensure the public’s right to social secu-
rity, to conduct a common policy in the
social sphere; ensure the adoption of
laws and other legal acts regulating so-
cial security: identify organizational and
legal forms of social security and create
conditions for the effective functioning
of the social security system; to deter-
mine the conditions and procedure for
pensions, allowances, benefits, social
care and other social security in the leg-
islative order; establish the size of man-
datory insurance contributions allocated
to the appropriate fund compulsory state
social insurance; determine budgets
mandatory insurance funds; establish
mandatory requirements for the estab-
lishment of insurance reserves to ensure
the timeliness and completeness of so-
cial benefits; view types and sizes of
social benefits to improve the financial
security of citizens; determine the condi-
tions and provide appropriate subsidies
Social Insurance Fund of the state bud-
get; implement social security from the
state budget to provide social support to
certain categories of disabled people
from the state and local budgets; imple-
ment basic types of social standards
(minimum consumer budget, living
wage, minimum pension, minimum so-
cial assistance, etc.); enforce the subjects
of social security with the law, perform
in the prescribed form supervision and
control over the observance of social
security legislation in Ukraine.
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The legal basis of the social state is
not only the Ukrainian legislation, but
also relevant international documents
such as the Universal Declaration of Hu-
man Rights, the European Social Code,
revised European Social Charter, the In-
ternational Covenant on Economic, So-
cial and Cultural Rights, etc.

Analysis of the position of scientists
on the objectives and functions of the
social state gives grounds to note that the
creation of the social state is the precon-
dition and guarantee the realization of
the constitutional right to social security,
and to identify the signs of the welfare
state. The main ones that reflect the es-
sence of the social state is the presence
of: a) the implementation of social regu-
lation, based on universal moral princi-
ples of social justice, equality and social
solidarity and aims to create the condi-
tions necessary for a decent life and free
development of every person; b) The
legal basis for providing independent
workable person a decent life for them-
selves and their families; state mecha-
nisms to support disabled persons and
persons who for obvious reasons cannot
provide themselves at the subsistence
level; c) State guarantees a decent hu-
man subsistence minimum, social secu-
rity, welfare and general improvement in
other social and economic rights of citi-
zens; operational acting transparent and
clear mechanism for the implementation
of social protection, providing compre-
hensive legal and economic guarantees
of social rights: d) take measures to
minimize the socio — economic differen-
tiation among members of society,
strengthen social harmony in society.

Thus, the social state based on a so-
cially oriented market economy, creates
the necessary conditions for the imple-
mentation of economic and social rights
to ensure proper level of material wel-
fare of person and family members,
guarantees everyone subsistence mini-
mum for a decent human being and pro-
motes social harmony in society.

Considering the above, it may be
noted that the social state is the demo-
cratic state, that carries out public wel-
fare by realization of active social poli-
tics, that is component part of domestic
policy of the state, incarnate in the effec-
tive social programs, conducts legal
work in relation to adjusting of social
relations in society in interests of all vul-
nerable task forces, on the basis of prin-
ciples of justice, social partnership,
solidarity of members of society. Thus,
a construction of the social state is pre-
condition and guarantee of realization of
constitutional right for citizens on public
welfare. Thus it should be noted that
realization of any social rights is possi-
ble on condition of stable economic de-
velopment.

Further development of doctrine of
the legal social state and based on its
law-making and law enforcement prac-
tice must go out interpretation of social
rights not only as from general refer-
ence-points for a legislator and law en-
forcements, namely as fundamental
rights which are equal significance for
personal and political human and civil
rights. Based on the principles of equity
and social solidarity, these rights secured
by the Constitution of Ukraine and inter-
national acts. Social rights provide
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guidelines for social policy, require leg-
islative and executive power to imple-
ment a social policy, and is the basis for
the formation and development of the
relevant area of law.

In modern conditions the strategy of
Ukraine legislation increasingly associ-
ated with innovation component. The
innovative potential of the state — is not
only a set of scientific and technological,
financial and economic, but also indus-
trial, social, cultural and educational op-
portunities the country (industry, region,
company, etc.), necessary for providing
of innovative development of economy.

Universally recognized by world
practice the criterion of decision of pri-
orities of innovative development and
the state support there is belonging to the
technological modes. The last are total-
ity of technologies characteristic for the
certain level of development of produc-
tion. And considerable basis for develop-
ment is systematization of legislation
that regulates the innovative system of
the state.

So, for example, by means of legisla-
tion it is possible to direct development
of economy of country mainly to the
sixth technological mode, namely: bio-
technology, including cell biology; Aero-
space; nanotechnology; new materials;
optoelectronics; artificial intelligence;
microelectronics; photonics; Microsys-
tems Engineering; information super-
highway; software tools and simulation;
Molecular electronics; system manage-
ment; medical equipment industry. Ma-
terial basis of post-industrial technolog-
ical revolution is electronics, robotics,
telecommunications, low-waste produc-
tion, biotechnology. Priority is nano-
electronics, genetic engineering, alterna-
tive energy sources. The above will pro-
vide the opportunity to develop the
economy, and eventually become the
basis for realization social rights in
Ukraine.

Published: Ilpaso i b6esnexa. — 2007. —
T 6.—Nel. —C. 6-9.
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O. Protsevskyi, Doctor of Laws, Professor,
Corresponding Member of the National
Academy of Legal Sciences of Ukraine

Are there any prospects in the branch of labor law?

Labor law is looked again for the
place in another field of law. Previously,
scientists in the theory of civil law as-
signed it a place in the «cradle of civil
rights»!, but now this important and, of
course, necessary for a society, in which
more than 28 million people of a work-
ing age?, with 20 million that are em-
ployed in economic activities®, a field of
Ukrainian law for some reasons became

! Maiiganuk P. [{uBinbHe 1 TpyA0BE MpaBo:
MOPiBHAHHS METOMOJIOTIT 1 MiKTaIIy3eBHX BiJl-
HocuH // FOpunnuna Yipaina. — 2008. — Ne 6. —
C. 36—41; Maiinanuk P. HegorosipHi 1{uBiIbHO-
TpyoBi KoOHCTpyKii / FOpunuuna Ykpaina. —
2008. —Ne7. — C. 40-44; Maiinanuk P. Jlorosip-
Hi IUBITBHO-TPYAOBI KOHCTpYKIii // Iligmpu-
€MHHIITBO, TOCIIOAAPCTBO i mpaBo. — 2008. —
Ne9. — C. 3-6.

> Bicuuk nenciiiHoro gouny Ykpainu. —
2014. — Ne6. - C. 38

* TIpo cxBaJIeHHS IPOrHO3Y EKOHOMIYHOTO i
COMIAJIBHOTO PO3BUTKY YKpainu Ha 2015 pik Ta
OCHOBHHUX MaKpOIOKa3HMKIB EKOHOMIYHOTO i
comiagbHOro po3BuTKy Ha 2016 1 2017 poku Ta
BU3HAHHS TAKMMH, 1110 BTPATHJIM YHHHICTb, JIe-
axux nocranos KabGinery MinicTpiB Ykpainu :
noctanoBa Kabinety MinicTpiB YkpaiHu Bifg
27 cepmas 2014 p. Ne404 // O¢iniitamit BicHUK
VYxpainu. — 2014. — Ne72. — Crt. 2029.

disgusting for Professor P. Pylypenko —
well-known national expert in this field
of law. In his view, the place and role of
labor law as an independent field in the
Ukrainian law should change in signifi-
cant way. These changes «could be ef-
fective if only the rules that regulate la-
bor relations of all workers will associate
under the aegis of a single complex law
formation — employment law»*. But not
so long ago, he wrote that labor law as a
field of law in the Ukrainian law is the
most significant and has most objective
nature®. So, and now he has to believe
that the basis of the creation of a new
complex formation and its provisions is
the labor law.

Dangerous of this proposal we can
see in the fact that its author came to
doubt the truth of that: 1) labor law as an
independent field of the Ukrainian law
system which as natural regulates citi-

* Mununeuxko I1. TIpaBo 3aiiHsTOCTI, 60
HOBI KOHTYpPH Tpy1oBOro mpasa // IIpaBo Ykpai-
HuU. —2014. — Ne6. — C. 206

> Mununenko I1. /1. TIpobaemu teopii Tpy-
nosoro npasa. — JI., 1999. — C. 14
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zens’ labor activity to create vital values,
performs this function; 2) law regulation
of labor activity actually achieves the
goal of ensuring the existence of every
person and the existence of whole soci-
ety; 3) the working class fought for the
presence of this field of law during the
centuries. Quintessence of proposal is to
conclude that the labor law social in its
nature, which currently provides law
regulation of the natural phenomenon
that was and always will be labor, in the
near future of Ukrainian law system will
be gone, and its place will be occupied
by «employment law»! «Employment
law» will be embodied in the form of
symbiosis that has to combine the norms
of different fields of law.

In this regard, I would like to remind
that the science of labor law formed the
view according to which labor relations
that appear on civil law contracts should
be regulated by the labor law a long time
ago. And this fact should be considered
as differentiation of relations that form
the subject of labor law'. The scientists
of the law faculty of Omsk University
notice specific examples, when the laws
of the Russian Federation spread labor
law norms of wage, vacation, the state
social insurance, etc. for persons who
work under the contract’. We make an
accent that the conversation is not about
of new field of law creating, but about of

wide spreading of labor law.

' TpynoBoe npaBo Poccuu / moxa pen.
C. II. MaBpuna u E. b. Xoxnosa. — M., 2002. —
C.29

2 Anenuna U. A. O nousituu «cdepa aencT-
BHS TPYIOBOTO TIpaBay. [IpobiemMbl TpaBoOBOTO
TPYAOBOTO PETYIUPOBAHUS TPYIOBBIX OTHOIIIE-
uuii. — Omck, 2004. — C. 13-14

Our own opinion on the proposal of
Professor P. Pylypenko we will describe
excluding instinct of self-preservation of
labor law independence, but in terms of
the objective nature of things. In other
words, we make an attempt to investi-
gate the objective basis for the conclu-
sion, which achieved P. Pylypenko.

So what are the arguments underly-
ing on the basis of the «revolutionary»
conclusion about of senseless existence
of independent Ukrainian labor law and
what is their evidential value?

Unfortunately, on the first place is
not situated a legal idea, the results of
practical activities that could call into
question the feasibility of existence of
independent labor law, but the critiques
of communist ideology, which, accord-
ing to Professor P. Pylypenko still de-
fines «socialist nature of the right to
work», «socialist principles of regulation
of social and labor relations» and so on.
Other criteria of «employment law»
(«globalization of international relations
and international economic integrationy;
«unemployment growthy; «other, except
for the employment contract, the grounds
of labor relations» and so on) we can’t
understand too. Even with these «sulky»
reasons (some of them only indirectly
related to labor law) it does not feel the
seriousness and the need to avoid the
«labor law» in favor of «employment
law», and especially keeping in mind
P. Pylypenko’s unrealistic «dreamy that
the change of definitions of field of law
can change the objective process of so-
cial development and, therefore, the sub-
ject of labor law.

We have to remember that labor law
currently regulates labor relations and
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relations that are preceded it, particu-
larly in employment relations'; relations
that are connected with labor, and rela-
tions that are replacing labor! This is the
subject of labor law as a field of Ukrai-
nian law in modern economic condi-
tions.

If we focus these arguments in the
legal area and make a glance at the past,
we can notice that all of P. Pylypenko’s
proposals were described a long time
ago. In theory of labor law of XX cen-
tury this question has been repeated and
were made conclusions about objective
nature of independence of labor law with
a gradual expansion of the area of the
rules considering the results of objective
social development. Only then the views
of scientists focused on finding a way of
decision scientific questions about sub-
ject of labor of law. Law idea twirled
around the issue of wide and narrow area
of labor law rules that regulate social and
labor relations that are connected with
human’s ability to work. The scientific
research of decision questions is about
of subject of labor of law, but isn’t about
of changing the definitions.

By the way, almost all versions of
Ukrainian Labor Code provide the wide
area of labor law — regulation of all so-
cial relations, the object of which is a
labor as a purposeful human activity to
realize from the created of material and
spiritual valuesfor himself and society,
regardless of the sphere, but with a con-
sidering of field of economic. If we ob-

! TIpo 3ailHATICTh HaCeNeHHs YKpainu : 3a-
KOH Ykpainu Bix 5 munas 2012 p. Ne5067-VIL //
Odoiniitanii BicHUK Ykpaiaum. — 2012, — Ne63. —
Cr. 2565.

jectively mark the current Law of
Ukraine «On Ukrainian Employmenty,
it can be seen legislator view of the wide
area of labor law rules. That’s why we
hope that soon the subject of labor law
will be consisted in all labor relations
that appear with the realization of right
to work regardless of field of economic.
But nowadays we have an objective ne-
cessity to involve the Civil Code of
Ukraine and the Commercial Code of
Ukraine for the regulation of labor rela-
tions that appears with the realization of
right to work even which appeared on
the basis of contacts that could be regu-
lated by Civil Code of Ukraine and the
Commercial Code of Ukraine. Therefore
we must remind that the views of Euro-
pean scientists focused on a proposal
which consists in the opinion that all of
the labor relations, and it does not matter
on which contracts they occur, should be
regulated by the labor law?.

We have to make question: whether
«employment» is the category that ob-
jectively can absorb «labor»? Labor,
work, as opposed to employment is a
conscious and purposeful physical or
intellectual human activity aimed at cre-
ating material and spiritual values, which
ensures the existence of every person
and a whole of society. We have note
(and this fact, probably, must have been
determinant in formation of labor law):
the ability to work is most important
quality of a person, through which a per-
son physically and mentally develops
and acquires the occupation and which
later included in the working process.

2 Kucenes U. 5. CpaBHUTENBHOE U MEXKTY-
HapoJHOE TPyA0BOe mpaBo. — M., 1999. — C. 91
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Labor is the first basic condition of all
human life. We can and must say that
labor has created a person'. A person is
just a cell in great body, which is called
society. And among of the many factors
that make an influence on human rights
is situated factor that allows seeing the
deep nature of human rights and free-
doms in society — correlation between
labor and property?.

Trying to understand Professor P. Py-
lypenko’s proposal we should turn over
to description of place and role of labor
in society, which the authors of Brock-
haus and Efron encyclopedia gave in
1907, so far away of communistic ideol-
ogy domination. In their view, labor,
along with the nature and capital, is a
factor of production. In the economic
sense labor is systematic flow of muscle
and nerve efforts that direct to adaptation
of environment to human needs®.

Employment is a state of the man
who is constantly busy in some work.
This man can be loaded, for example, for
cooking, looking after pets, conversation
etc. The man has no free time*.

Employment is the using of labor or
state of hired person’. In economic way
definition «employment» belongs to the

I Mapkce K., Durenbc ®. Counnenus : B 50
T.— M., 1961. — T. 20. — C. 486

2 Boesoaun JI. [I. IIpaBa uenoseka, Tpy,
cOoOCTBEHHOCTH M TocyaapcTBo // BectHruk Mo-
ckoBckoro ynuepcurera. Cepus: IIpaso. —
1995. — Ne4. — C. 3—11.

3 Bpokrays @. A., Eppom WU. A. Durmk0-
neandeckuit cnosapk. — M., 2002, — C. 582-583

* HoBwuit ToryMa4yHMii CIIOBHUK YKPaiHCHKOT
moBu. — K., 2005. - T. 1. - C. 699

5 Okcdopackast HILTIOCTPUPOBAHHAS JHI[U-
kyoneaus. — M., 2002. —T. 7. — C. 92

production factors, which, in addition to
labor, land and capital include, for ex-
ample, that land occupied by enterprise,
capital engaged in production.

We have to make question: is it pos-
sible in objective, theoretical or practical
way to create field of law, which would
regulate all three production factors, all
fact of employment? Our answer is
«noy». Even all production factors de-
scribe absolute impossibility of forming
such field of law as «employment law»
in the Ukrainian law system. Relations
with using production factors in essence
have a different nature and content.

So, indeed, international and Euro-
pean regulations, especially conventions
of the International Labor Organization,
hundreds of times using the term «em-
ployment» is trying to influence the
level and conditions of employment in
different countries, including Ukraine.
But we cannot ignore that this task didn’t
aim only for law, but first of all govern-
ment policies on employment, which is
implemented through monetary, invest-
ment, fiscal, social, innovation policy
etc. Can we mire all social relations of
government policies on employment in
the «employment law»? Is it possible to
make an impossible thing?

The purpose of policies on employ-
ment is to ensure equal opportunities for
persons with realization of right to work;
widening the area of labor, providing
full, productive, freely chosen employ-
ment, improving skills and competitive
workforce. Because among the produc-
tion factors only labor promotes the cre-
ation of material and spiritual values
through the using of physical and mental
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effort of person. Labor used in various
types of work: physical and intellectual,
differs in terms of skills, productivity
etc. That’s why labor law is to regulate
relations that appear with the unique hu-
man’s ability to work in different fields
of economy. Law regulation of these re-
lations results from regulation of grounds
of their origin and their termination. In
addition, labor law norms regulate rela-
tions that occur at the conclusion of a
collective agreement, with the rights and
obligations of the workforce, the pri-
mary elected trade union regarding labor
relations. Labor law regulates the aspects
of wage, working time and rest time,
labor discipline, consideration and set-
tlement of labor disputes, strikes etc.
And there is no sense to deal with «em-
ployment lawy.

In economic encyclopedia the au-
thors consider another definition of «em-
ployment for a will» as «a doctrine under
which the employer could suspend the
person hired at any time for any reason
and circumstances»'. We don’t want to
think that it’s a definition of employment
inspired professor P. Pylypenko to the
conclusion of a new form of complex
law body «employment lawy. If so, then,
unfortunately, the proposal of new form
of complex law body «employment law»
confirms the view of the scientist that
labor (as a person. — OP) is goods,
though specific, special but it’s a fact?.

! ZaBazcekuii 1. C., Ocosebka T. B., FOmike-
Bu4 O. O. Exonomiunwuii cnosuuk. — K., 2006. —
C. 96

2 Mununenko I1. JI. Oxpemi 3ayBaKeHHS J10
npoekty Konekcy Ykpainu mpo npamro // Ilpa-
BO Ykpainu. — 1996. — Ne9. — C. 63—-65.

It should be recalled another impor-
tant opinion which, unfortunately, P. Py-
lypenko does not count: ability to work
characterizes the natural quality of a hu-
man as a living being and it’s an integral
part of it. «kEmployment» as a category
that lies beyond human nature, and
therefore has a wide feature: the undeni-
able truth — there are people who are
engaged in nonsense, doing nothing, for
example, most of their life spend in the
casino etc. But they are under employ-
ment! Also, definition «employment» is
used in cases far from labor, such as em-
ploy in studying, every expression that
we employ, employ metaphors or em-
ploy words and phrases and more.

We have to make question: how
these and hundreds of other facts of
«employment» with different nature and
different consequences, would deter-
mine the proposed new field of law?
Neither theory nor in practice it is im-
possible to predict.

Only positive people’s activity in the
form of labor, as they create the mate-
rial and cultural values that are directed
to satisfy their personal and social needs
with the purpose to take wages, requires
legal arrangement and regulation. Well-
known expression of Friedrich Nietzsche
reveals the essence of labor: «Not ben-
efit, but labor gives a value: noble result
of a long work»?*.

It’s very different — the area of labor
activity, the law nature of relations, the
impact certain norms on these social re-
lations to regulate. Of course, labor law
is a people’s creation and it distributes

3 DHImKIIONEANs ahopu3MOB. MBICIH B CJI0-
Be. — M., 2001. — C. 582
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only to people', but it objectively needs
changes, modernization of even dogmas
of labor law. It refers to new forms of the
labor involvement, which in practice are
called atypical employment. It’s no
doubt that modern process of reform of
labor law is expected proceedings of in-
novative forms of the labor involvement,
in addition to traditional labor contract,
alternative grounds of appearing of labor
relations.

These changes require scientific un-
derstanding of the realities that appear.
It stipulates searching for new methods
of labor relations and relations that are
closely associated with these relations.
Therefore, there is an urgent need to de-
fine the law nature and content of non-
standard legal facts as the basis of the
labor relations. And most importantly —
it is necessary to determine the impact
of non-standard contracts on the legal
status of employee and employer. So,
nowadays the role and essence of non-
standard grounds of appearing of labor
relations haven’t been fully understood
yet. By the way, O. Prilypko is dedicated
her dissertation to the law regulation of
non-standard employment and the con-
tent of non-standard grounds of the right
to work?. In this work, scientist searches
for grounds of decisions of problems of
the labor law subject. O. Prilypko sees
the problem in the improvement of labor
legislation, such as in determining the
legal status of labor contracts as the

! Uneun U. Obuiee yueHue o mpase U rocy-
napctse. — M., 2006. — C. 109

2 Mpununko O. C. FOpuauyna npupoja i
3MICT HECTAaHIAPTHUX TPYIOBUX JOTOBOPIB :
aBToped. ... Tuc. Kau. ropul. Hayk. — K., 2014.

grounds of social and labor relations and
expanding the law possibilities of their
participants.

Are the international and European
regulations, used by Professor P. Py-
lypenko, and practice of their realization
basis to conclude that soon a new na-
tional comprehensive law body as a field
of Ukrainian law system — «employment
Law» will be formed?

The answer to this question is situ-
ated in international and European regu-
lations which P. Pylypenko uses. Unfor-
tunately, their content is provided as a
tendentious. That’s just one example: the
European Social Charter’ clearly states:
«With a view to ensuring the effective
exercise of the right to work, the Con-
tracting Parties undertake: 1) to accept
as one of their primary aims and respon-
sibilities the achievement and mainte-
nance of as high and stable a level of
employment as possible, with a view to
the attainment of full employment; 2) to
protect effectively the right of the work-
er to earn his living in an occupation
freely entered upon; 3) to establish or
maintain free employment services for
all workers; 4) to provide or promote
appropriate vocational guidance, train-
ing and rehabilitation». (p. 1). So, this
article obviously shows that parties of
the European Social Charter obligate to
achieve the highest possible stable level
of employment in order to fix full em-
ployment.

* €BporeiicpKa collianpHa XapTis (mepers-
HyTa) Bix 3 TpaBus 1996 p., patudikoBana Bep-
x0oBHOIO Panoro Ykpainu 3akoHoM YKpaiHu Bif
14 Bepecust 2006 p. Ne 137-V // Oiniitanii Bi-
cHuK Ykpaiau. — 2006. — Ne40. — Ct. 2660.
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P. Pylypenko said: «For the interna-
tional community (although Charter is
European. — OP) the problem of social
stability (although the European Social
Charter refers to stable employment. —
OP) is primarily a problem of
employment»'. And further: «Method of
a lawful manner of realization of the
right to work is not important now. (?).
The main condition is employing as
many citizens as possible»?.

Since the first session of the General
Conference of the International Labor Or-
ganization in 1919 and finishing the 100th
session of the International Labor Confer-
ence in 201 1%, policy on «employment» is
viewed as a method of effective realization
of the right to work. Comprehensive rec-
ognition of the right to work is linked with
the implementation of economic and so-
cial policy, which promotes full, produc-
tive, freely chosen employment.

! TTununenko I1. TIpaBo 3aitHsTOCTI, 200
HOBI KOHTYpH Tpy0Boro mpasa // [IpaBo Ykpai-
HU. — 2014. — Ne6. — C. 199

2 Mununeuxko I1. ITpaBo 3aiiHATOCTI, 260
HOBI KOHTYpH TpynoBoro npasa // [IpaBo Ykpai-
HU. — 2014, — Ne6. — C. 199

3 Kousewrtii Ta Pekomenmartii, yxsaneni Mix-
HapOJHO opraHizaiieto mpami. — K., 1999, —
T. 1:1919-1964 pp. — C. 26-27

4 I'moGabHBIN JOKJIA, TPEACTABICHHBIN B
COOTBETCTBHHU C MEXaHU3MOM peanunzamun Jle-
Kiapauu Mex1yHapOoIHOH OpraHu3alui Tpy-
Ja 00 OCHOBOMOJIATAOLIMX MPHHIUIIAX U pa-
Bax B cdepe Tpyaa [EmexTponnwuii pecypce]. —
Pexxum noctymny : http:/www.ilo.org/decla-
ration;Global; 26. Report under the follow-up to
the ILO Declaration on Fundamental Principles
and Rights at Work, International Labour
Conference, 100th Session 2011, International
Labour Office, Geneva [EnexTponHuii pe-
cypc]. — Pexxum goctymy: http:/www.ilo.org/
declaration/lang-en/index.htm.

As for the national legislation of
Ukraine, it defines the legal, economic
and organizational principles of state
policy in the field of employment and
social protection against unemployment.
So employment is considered in several
aspects. So, the base employment is de-
fined as legal people’s activity that is
connected with satisfaction of personal
and social requirements and needs to
produce wages in cash or other form, as
well as members of one family activities,
places of business or working in busi-
ness entities of based on their property,
including without wages. Freely chosen
employment is the realization of right to
freely choose legal activity (including
work without wages) and professions
and working place to their abilities and
needs. This definition of «employment»
actually points to ch. 2, art. 43 of the
Constitution of Ukraine. Underemploy-
ment is employment on conditions of
working hours that are less than the stan-
dard working time provided by law, that
may be entered into agreement between
the employer and employee with wages
in proportion to the hours worked or de-
pending on output. Actually, this rule
contents art. 56 of the Labor Code of
Ukraine. Full-time employment is em-
ployment on conditions of working
hours provided by law, collective or la-
bor contract. Productive employment is
employment that allows providing effec-
tive social production and satisfying the
needs at least that it’s established by
legislation guarantees. In fact, in this
definition of employment we see the es-
sence and meaning of art. 85, 88 and 94
of the Labor Code of Ukraine.
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With freely chosen employment we
can notice its back side — voluntary un-
employment without ability to punish
person who refuses to work. Freely cho-
sen employment with the nature and spe-
cific is situated opposite of voluntary
unemployment. It shows, that definition
«employment» as a category means the
state of person with participation or not
connection in public production; in terms
of essence «employment» means work-
ing activity that is connected with satis-
faction of personal and social require-
ments and needs to produce wages in
cash or other form. The main essence of
this category is labor, which is regulated
by the labor law.

A systematic analysis of the using
definition «employment» in internation-
al, European and national law leads to
the conclusion that the main direction of
this category is to define level of em-
ployed persons for implementation state
policy on employment and social protec-
tion from unemployment. These eco-
nomic and organizational grounds of
government policy on employment di-
rected to realization of the right to work
and receiving a wage as a source of ex-
istence. So we’re back to the right to
work and guarantee of its realization,
and of course, their characteristics. The
right to work is the alpha and omega of
labor law and in fact, every citizen. The
right to work in the democratic state will
always be the most important right of
civil rights in the law system'.

! Mpuunko C. M., Spomenko O. M. TIpaso
Ha Ipallo B cuctemi npas JioauHu. [IpaBoBa
JIOKTpuHa Ykpainu :y 5 1. — X., 2013. - T. 3.
JlokTprHa IPUBATHOTO ITpaBa YKpaiHu / 3a 3ar.
pen. H. C. Kysuenosoi. — C. 502-536

Therefore, the purpose of public pol-
icy in employment is creation conditions
for realization of full-time, productive,
freely chosen employment and social
protection in the event of unemployment.
That’s why employment is ensured with
realization of right to work and arising of
labor relations, which are specified by
labor contracts, enterprise activity and
other legal activities, is regulated by Con-
stitution of Ukraine, Law of Ukraine «On
Ukrainian Employment», Labor Code of
Ukraine, Civil Code of Ukraine and oth-
er legislative acts.

After the realization of right to work
the legal regulation of appeared relations
is exercised by norms of the origin field
of law, but not only the norms of the
labor law. Thus, it is desirable that all
relation that arise in the implementation
of the right to work, would be regulated
by the labor law, because it guarantees
workers the particular incentives and
guarantees that are noticed in the labor
legislation (art. 5 of the Labor Code of
Ukraine). Nowadays we can’t do it, but
we believe that the current Law of
Ukraine «On Ukrainian Employmenty is
trying to find ways to solve this problem.
We can find the acknowledgement of this
conclusion in the «Procedure for regis-
tration, re-registration and account of
unemployed and persons that are seeking
work», approved by Resolution of the
Cabinet of Ministers of Ukraine dated
March 20, 2013 p. Ne 1982, In the draft

2 Tlpo 3atBepmxeHHs [lopsaky peecTpalriii,
nepeectpaiii 6e3po0iTHUX Ta BEJCHHS OOJIKY
oci0, AKi nrykarmoTh podoTy : mocraHoBa Kaoi-
HeTy MiHicTpiB Ykpainu Bix 20 6epesns 2013
p- Ne 198 // O¢iniitanit BicHUK YKpaiHu. —
2013. — Ne26. — Cr. 859.
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of Resolution of the Cabinet of Ministers
of Ukraine of 27 August 2014 p. Ne403',
the Cabinet of Ministers of Ukraine
marked an equal sign between employ-
ment and other types of employment,
defining them as «periods of employ-
ment and insurance record» (pp. 6 p. 3).
And there is no matter that the order fo-
cuses on the citizens of Ukraine who
moved from temporary occupied terri-
tory. In this situation there is more im-
portant fact that indicates a tendency to
spread norm of labor law on labor rela-
tions, established on the basis of other
grounds, but not only at the conclusion
of the labor contract. V. Lebedev assess-
es this situation as the application of la-
bor law norms for the subsidiary prin-
ciple, in which the area of labor law cov-
ers relations that are associated with
labor, but have another legal origin. In
such situation, in his view, talking is not
about expanding the list of relations that
are the subject of labor law, but about the
broadening the area of the labor law [30,
23-247%

The actual appearing of labor rela-
tions suggests the meeting goal employ-
ment policy. Therefore, the complex of
legal, economic and organizational mea-
sures aimed at ensuring the right to work,
leads person to employment. It isn’t co-
incidence the Law of Ukraine «On
Ukrainian Employment» considers em-
ployment as human activities that are

! Ipo BHecenHs 3MiH 10 [opsaky peectpa-
1ii, mepepeectpaiii 0e3poOITHUX Ta BEICHHS
0011iKYy 0Ci0, SIKi ITYKal0Th poOOTY : TOCTaHOBA
Kabinety MinictpiB Ykpainu Big 27 cepmHs
2014 p. Ne403 // O¢imiiinnii BicHUK YKpaiHu. —
2014. — Ne72. — Cr. 2028.

2 Jlebenes B. M. JIekmuu 110 TpyIOBOMY TIpa-
By. — Tomck, 2001. — Beim. 2. — C. 23-24

directed to the realization of ability to
work, and appeared labor relations are
regulated by the labor law.

From the analysis of the definitions
of categories of «employment» contain-
ing the Law of Ukraine «On Ukrainian
Employment», European and interna-
tional acts we can formulate following
conclusions: 1) the category «employ-
menty» primarily used for the people who
are hired on conditions defined by the
labor and other contracts as the result of
realization of the right to work; 2) em-
ployed (hired persons who realized their
right to work) are the persons who: a)
serve on military or alternative (non-
military) service; b) legally work abroad
and have wage from such employment;
¢) self-employed; d) combine work with
the education; 3) employed are the per-
sons who perform legal work connected
with satisfaction of personal and social
requirements and needs to produce wag-
es in cash or other form.

We should make a conclusion that
international, European and national
standards of labor law, especially after
the adoption of the Law of Ukraine «On
Employment of Ukraine» contains nei-
ther theoretical nor practical equitable
criteria «to form in the nearest future
new comprehensive law body — employ-
ment law instead of the labor law». In
this way we should talk about the effec-
tiveness of state employment policy, the
creation of jobs for unemployed citizens,
stimulation of employers to create new
jobs, the social protection of unemployed
persons. All these questions are situated
in norm of labor law.

Published: Ilpaso Ykpainu. — 2014. —
Nel2.—C. 119-130.
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0. Yaroshenko, Professor of the Labor Law
Department of Yaroslav the Wise National
Law University, Ph.D. of Legal Sciences, pro-
fessor

On the central place of the social welfare state
in the system of labor law subjects of ukraine

The extremely complicated econom-
ic, political and social processes going
on in the modern world demonstrate the
pressing need to search for new ap-
proaches to solving many problems in
nation and law building. N. M. Onisch-
enko and N. M. Parkhomenko argue that
the legal science is centered around the
issues associated with the lack of sys-
temic legal regulation, legal specifica-
tion and implementation of the provi-
sions of the social welfare, law-gov-
erned state, its provision not only of
internal order and external safety, but
also its responsibility for its citizens’
welfare, granting real significance to the
constitutional provision of the acknowl-
edgement of Ukraine as a social welfare
state'. The system of specific measures
aimed at the sustainment of the popula-

' Onimenko H. M. CouianbpHuil BUMip mpa-
BOBOI CHCTEMHU: peasii Ta MepCrneKTHUBHU /
H. M. Onimenko; Bigm. pen. lllemmyden-
ko IO. C. — K. : IOpua. nymxka, 2011. — C. 5.

tion forms the social policy of the state.
As B. V. Rakytskiy rightly points out,
the latter includes: a) the assessment of
the problematic situation in the social
sphere; b) the general and interim objec-
tives of social policy; ¢) the detection of
the main favorable and unfavorable
trends and their causes; d) the fixation
of borderline social boundaries and so-
cial status parameters whose mass
spread is indicative of a threat to na-
tional safety; e) the strategy of social
policy; f) the justification of the social
policy priorities; g) the understanding
of the class balance in the near term due
to social status problems and its dynam-
ics; h) the understanding of the state’s
role in the conduct of social policy and
the maintenance of social sustainabi-
lity»?.

2 Paxurckuii b. B. Konnenuus comuaiabHON
MOMUTUKHY I coBpeMeHHOH Poccun / b. B. Pa-
KUTCKHANA. — M. : UH-T mepcnekTuB u mpobdiem
ctpansl, 2000. — C. 6.
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Social policy is implemented in the
following basic spheres of social rela-
tions: the labor market, employment and
unemployment; labor compensation and
safety; the regulation of income and
mass market product consumption; re-
tirement insurance; the provision of tar-
geted social assistance; social insurance;
social service; education, professional
training, further training and skill up-
grading; science; healthcare; culture;
physical training, sports and tourism;
demography, family, motherhood, fa-
therhood, childhood, youth; environ-
mental safety, technological accident and
disaster protection; the protection of the
socioeconomic rights of all categories of
citizens.

There are two main approaches to the
role of the state in social policy.

The adherents of the first one see the
state as the organizer of social policy that
sets the order and procedures of social
group relations and determines the place
of each of the groups in the society. In this
case, social policy loses its features of the
interaction process of social groups as its
subjects, turning further and further into
a set of government measures to change
the living conditions and social status
parameters of specific social groups.

The second approach draws on the
assumption that the state has the follow-
ing role in social policy:

a) nationhood ensures the person’s
inclusion in the society. Socialization
results in a nation-wide understanding of
the normal living conditions in the soci-
ety;

b) the state provides the best condi-
tions for the development of its citizens’

social activity possible in the class soci-
ety. Such nationhood results not only in
no one of the people being excluded
from the society, but also in the discrim-
ination of any part of the population not
being allowed;

c) the state does not deprive its citi-
zens and social groups of their societal
subjectivity and thus does not cultivate
paternalistic forms of state social policy.
However, the state does not pose any
barriers for any of the social groups to
improve its social status. The only limit
is the legality of the methods of such
improvement;

d) the state forms a space for the so-
cial opportunities protected from the ar-
bitrary influence of private power, from
the detrimental effect of the situational
preponderance of forces on the relations
between social groups with opposite in-
terests.

Based on the above, I believe that the
following should become the main pri-
orities of the social policy of Ukraine in
the labor sphere: the improvement of
labor law; the improvement of the labor
market situation monitoring and predic-
tion system; ensuring a balance between
professional training and demand for
workforce; encouraging the economic
activity of the population; ample aware-
ness-raising work with the population
concerning labor rights and the ways to
protect them, the advantages of legal
employment; creating a Guarantee Fund
to ensure the protection of the employ-
ees’ monetary claims in case of the em-
ployer’s bankruptcy; the development of
workforce capacity; increasing the qual-
ity of workplaces; developing a mecha-
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nism for the implementation of the inter-
national treaties on the mutual employ-
ment and social protection of migrant
workers to which Ukraine is a party,
creating practical income legitimization
mechanisms for the citizens working
abroad; increasing the effectiveness of
the supervision and control over the ob-
servance of labor law.

In this case, the improvement of the
law is nothing else but the implementa-
tion of the social function of the state,
ensuring the right of each person for de-
cent living standards. The further draft-
ing of the social development regulatory
framework should be performed on the
basis of the following principles:

— social justice and, first of all, the
equality of all citizens’ social rights;

— individual social responsibility —
the citizens’ duty to use their best en-
deavors for self-dependence and self-
help;

—social solidarity — forming a system
of relations in which the whole society
meets social difficulties as a unified, har-
monious system,;

— social partnership, the observance
of the agreements reached by all parties;

— social remuneration — creating a
system of remuneration for the limita-
tions resulting from the citizens’ social
status;

— social guarantees implying the pro-
vision of citizens with the guaranteed
minimum of social services;

— subsidiary support of civil initia-
tives in social development problem
solving.

Although the necessity of social ori-
entation of any state is acknowledged by

the international community, not many
countries can actually defend any and all
socioeconomic rights under current con-
ditions. The main reason is the state of
the nation’s economy. The social func-
tion can only be implemented to the full
extent under the conditions of a high
economic development level that allows
for redistributing funds and resources
reasonably while preserving the freedom
of market relations.

And here is where an important prob-
lem arises: how to determine the limits
of the state’s intervention in the econo-
my for them not to become a hindrance
to its development on the one hand and
to ensure a due level of the citizens’ so-
cial protection on the other hand. Ac-
cording to O. A. Lukashova, the com-
plexity of this issue is related to the fact
that the solution of social issues requires
production growth'!. She is supported by
P. I. Novgorodtsev, who writes: «The
very idea of large-scale social reforms
could only appear in connection with the
accumulation of national wealth, and
social conditions cannot develop suc-
cessfully without its progressive
growth»?.

The effective interaction between the
state and business with a view to solving
socially significant tasks in the social
and labor sphere on mutually beneficial

! TIpaBa 4yeOBEKa M MPABOBOE COLUATBHOE
rocyaapctBo B Poccuu / oTB. pex. Jlykare-
Ba E. A. — M. : HOPMA-UH®PA*M, 2011. —
C. 18.

2 Hosropogiies I1. Y. Kpusuc coBpeMeHHOTO
npaBoco3HaHUs. Beenenue B prtocoduro mpa-
Ba/II. . Horoponues. — M. : Tuno-nmurorpa-
¢us ToBapumectsa M. H. Kymuepes u Ko,
1909. — C. 432.
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terms is possible on the level of public-
private partnership: the cooperation be-
tween Ukraine, the Autonomous Repub-
lic of Crimea, local communities repre-
sented by the respective governmental
authorities and local government author-
ities and legal entities except for state
enterprises and public utilities or indi-
vidual entrepreneurs that is effected on
a contract basis pursuant to the proce-
dure established by the Law of Ukraine
On Public-Private Partnership and other
legislative acts.

V. V. Knaus points out that the basic,
backbone element of such partnership is
cooperation, in which state-run and pri-
vate structures act as equal partners,
complementing each other'. The aim is
to unite the experience and skills of var-
ious public and private partners in order
to guarantee the achievement of the best
results. It is achieved through the con-
centration of material and financial re-
sources, the involvement of non-budget-
ary sources for the implementation of
public interest projects in the economic,
social and innovation spheres.

It is of paramount importance that
the effectiveness analysis of public-pri-
vate partnership implementation and the
detection of possible risks associated
with its implementation are performed
through the detailed justification of the
socioeconomic and environmental con-
sequences of public-private partnership
implementation first and foremost. Such
justification regarding socioeconomic
consequences is effected based on the

! Knayc B. B. T'ocynapcTBeHHO-4acTHOE map-
THepcTBO B pernone / B. B. Knayc. — M. : MAKC
ITpecc, 2008. — C. 63.

analysis results of the following: a) the
economic and financial indicators of
partnership implementation, including
the comparison of the indicators of its
implementation involving public-private
partnership to the indicators of such ac-
tivity under conditions other than those
of public-private partnership; b) the so-
cial consequences of the partnership
implementation including the improve-
ment in service quality and the level of
demand provision with goods (works
and services); c) the risks associated
with the implementation of the partner-
ship in view of the various means of their
allocation among public and private
partners and the influence of such risk
allocation on the financial obligations of
the public partner. The social criteria of
competitive bid assessment include: em-
ploying Ukrainian citizens while imple-
menting the public-private partnership;
the salary and social security level of the
employees; the influence on the socio-
economic development level of the ad-
ministrative division and region.

Social partnership, which is inherent
to the social state as a social institution
and social process, is an important tool-
kit to reconcile the sometimes contradic-
tory interests of the labor and the capital.

P. D. Pylypenko argues that the state
is a party to the social partnership as the
primary carrier of socioeconomic inter-
ests, while state authorities are merely
the state’s representatives created for the
implementation of the tasks and objec-
tives of social partnership?. Y. B. Khokh-

2 Tununenko I1. /1. TIpoGiemu peryaroBaHHs
COIIIaTFHOTO TTAPTHEPCTBA Y IPOEKTi TpymoBoro
koaekcy Ykpaiuu / I1. 1. Tununenko // Koau-
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lov believes that the state acts as the sub-
ject of public authority that, neverthe-
less, interacts with the subjects of other
socially significant interests on equal
terms within the mechanism of social
partnership. According to the legal
scholar, the organization of social part-
nership is the basic function of the state
in the legal regulation mechanism'.
However, the stance of V. Novikov, who
argues that the state firstly performs the
public authority functions and secondly
acts as a social partner in the regulation
of social and labor relations and social
dialog, seems to be more apt. As a leg-
islator, the state adopts regulatory legal
acts, sets the rules and procedures of
social partnership and determines the
legal status of the negotiators, acts as an
intermediary in the problem resolution
between the partners and the representa-
tive and guarantor of the state’s interests
in the social partnership sphere. As an
owner of production means, the state
assumes the functions of the employer
and becomes a party to the agreements
of a certain level itself>.

A. I. Kudriachenko calls social part-
nership a practical form of social and

(hixaris TpyI0OBOTO 3aKOHOJABCTBA YKpaiHU:
CTaH Ta IEPCIIEKTHBU: MaTepialii HayK.-[IPaKT.
KoH(.; M. 3anopixoksi, 25-26 uepsHst 2004 p. /
3a 3ar. pexa. B. C. Benenukrosa. — X.: Bua-o
Hau. yu-ty BHyTp. cpas, 2004. — C. 30.

! Kypc pocCHICKOro TPYA0BOro Mmpasa: B 3-X
1. — T. 1: O6mas yacth / mox pea. XoXJio-
Ba E. b. — CII6. : U3n. CII6 yu-Ta, 1996. —
C. 499.

> HogikoB B. ImnepatuBu po3BUTKY edek-
THBHOT'O coniaiabHOro naptuepcrsa / B. Ho-
BikoB // Bronerensr HarionanbHOI ciry»x0u 1mo-
cepenHunTBa i mpuMupenHas. — 2005, — Ne3. —
C. 38, 39.

labor relation regulation that emerged as
a result of the society’s evolution and
results in the fierce class confrontations
transforming into contradictions and
conflicts of a significantly lower level,
that is, those solved by trade union orga-
nizations and employers’ associations
under the conditions of state control®.
Thus, this category consists of the vari-
ous connections formed by social part-
ners with a view to regulating social and
labor, economic and industrial relations
in order to secure their rights and inter-
ests and ensure social harmony in the
society.

The participation of the state as a
social partner in the social partnership
mechanism is manifested in three basic
forms:

a) it participates in the compulsory
state social insurance on a par with em-
ployers and employees.

For instance, the Unemployment
Trust Fund of Ukraine is managed on a
pari passu basis by the state and the rep-
resentatives of the insured and the em-
ployees. The Board of the Fund consists
of 15 representatives of the state, the
insured and the employers respectively
who perform their duties on a pro bono
basis. The state’s representatives are
those of the central executive bodies,
appointed by the Cabinet of Ministers of
Ukraine. The representatives of the in-
sured and the employers are delegated
by trade unions, their associations and
employers’ associations. The delegation

* Kynpsiuerko A. 1. CouianbHe TapTHEPCTBO:
eBporneiichkuit mocBin i Yipaina / A. . Kyaps-
yeHko // Ctpateriuni npioputetn. — 2008. —
Ne3(8). — C. 135, 136.
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procedure of such representatives is de-
termined by the parties on their own. The
Fund Board is headed by the chairperson
elected from the Fund Board members
representing each party in turn for a pe-
riod of two years. The Fund Board
Chairperson has two deputies who, to-
gether with the Chairperson, represent
the parties (Article 10, the Law of
Ukraine On the Compulsory State Social
Insurance against Unemployment).

The Pension Fund Board is formed
from the representatives of the state, the
insured and the employees on an equal
basis. The Pension Fund Board consists
of five representatives of the state, the
insured and the employees respectively.
The representatives of the state are ap-
pointed and revoked by the Cabinet of
Ministers of Ukraine, while the repre-
sentatives of the insured and the employ-
ees are elected (delegated) and revoked
by the parties on their own. The Pension
Fund Board members are appointed and
elected (delegated) at least three months
prior to the ending day of the office of
the respective Board members. The Pen-
sion Fund Board Chairperson and his/
her deputies are elected from the repre-
sentatives of each party in turn for a pe-
riod of two years. At the same time, the
Board Chairperson and his/her deputies
must represent three different parties
(Articles 60, 62 of the Law of Ukraine
on the Compulsory State Pension Insur-
ance);

b) the state participates in the resolu-
tion of collective labor disputes: repre-
sented by the National Mediation and
Conciliation Service, it organizes con-
ciliation procedures. The NMCS is a

continuing governmental body created
by the President of Ukraine to facilitate
the settlement of collective labor dis-
putes. This governmental body is enti-
tled to: participate in the resolution of a
collective labor dispute at all its stages;
coordinate the operation of labor arbitra-
tion, assign its specialists and experts to
participate in the operation of concilia-
tion bodies; receive the information,
documents and materials necessary to
perform the NMCS’s functions under the
law from governmental bodies, local
government bodies, trade unions, em-
ployers and their associations and parties
to collective labor disputes under the
established procedure; warn the parties
of their violations of the effective law
while considering a collective labor dis-
pute and the possible consequences of
such violations. The basic tasks of the
NMCS include: facilitating the interac-
tion of the parties to social and labor
relations while settling the collective
labor disputes to have originated be-
tween them; predicting the origin of col-
lective labor disputes and facilitating
their timely resolution; mediating and
conciliating while resolving collective
labor disputes; ensuring social dialog
and forming unified stances on the de-
velopment of socioeconomic and labor
relations in Ukraine; taking measures to
avoid the origination of collective labor
disputes; increasing the legal culture
level of the participants of social and
labor relations;

c) it is a subject of collective contract
based regulation on the national level. In
accordance with Section 2, Article 3 of
the Law of Ukraine On Collective Con-
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tracts and Agreements, parties to a gen-
eral agreement include: the trade unions
that have united for collective negotia-
tions and to enter into the general agree-
ment; the owners or the bodies autho-
rized by them that have united for col-
lective negotiations and to enter into the
general agreement and in whose enter-
prises the majority of the state’s employ-
ees are employed. However, I consider
the stance being reflected every year in
general agreements, whose texts not only
contain the obligations of the employer
party and the trade union party, but also
establish the obligations of the Cabinet
of Ministers of Ukraine, to be more cor-
rect.

The main objectives of social part-
nership are: a) the development and
implementation of a socioeconomic
policy meeting the interests of both so-
cial partners and the society in general;
b) ensuring the sustainable development
of the social and labor sphere; ¢) estab-
lishing social justice and harmony in the
society; d) striking the balance of the
interests of the employees, the employ-
ers and the state; e) preventing and re-
solving social and labor conflicts.

The forms of social partnership in-
clude:

— collective negotiations on drafting
collective contracts, agreements and en-
tering into them;

— joint consultations on the issues of
the regulation of labor relations and oth-
er relations directly associated with
them,;

— the participation of employees and
their representatives in the management
of the enterprise;

— the participation of the representa-
tives of the parties to social partnership
in conciliation and mediation procedures
to resolve collective labor disputes;

— the measures to control the fulfill-
ment of their obligations by the parties
to social partnership etc.!

Besides the term «social partner-
ship», labor law also actively uses the
term «social dialogy». The latter is under-
stood as the process of determining
stances and rapprochement, achieving
mutual agreements and making agreed
decisions by the parties to the dialog
who represent the interests of the em-
ployees, the employers and executive
authorities and local government author-
ities concerning the issues of the forma-
tion and implementation of the state so-
cial and economic policy, the regulation
of labor, social and economic relations.
Thus, social partnership is nothing else
but a result of social dialog.

Thus, the participation of the state in
the regulation of labor relations and
those associated with them on an equal
and responsible basis along with other
subjects of these relations leads to the
limitation of the market power, while not
allowing administrative command man-
agement methods to develop.

In this situation, the proposal to ac-
knowledge the state represented by the
Cabinet of Ministers of Ukraine as a
party to the general agreement in legisla-
tion seems to be apt. Its powers as the

! Tpynosa I'. A. [IpaBoBe peryJitoBaHHs CO-
iaJJpHOTO MapTHEPCTBA B YKpaiHi: Jquc. ...
kauI. ropua. Hayk: 12.00.05 /T. A. TpyHosa
;UepHiBenpkuii Hatl. yH-T iMeHi FOpis Dexpko-
Buua. — Yepwisiii, 2007. — C. 58.
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state’s representative while developing
and entering into the general agreement
should be defined in the Law of Ukraine
On the Cabinet of Ministers of Ukraine.
To strengthen the responsibility for the
fulfillment of the obligations concerning
the implementation of socioeconomic
policy and labor relations assumed by
the Government under the general agree-
ment, the Law of Ukraine On the Cabi-
net of Ministers of Ukraine should be
supplemented with an article that would
regulate the issue of government resig-
nation due to a no-confidence resolution
adopted by the Verkhovna Rada of
Ukraine provided that the conditions of
the general agreement are not fulfilled.
A constant dialog of the person with
the state in the sphere of politics, econ-
omy and culture is characteristic of the
social state. The basis of its material sup-
port is formed by the innovative devel-
opment of the information technologies
that have originated as a result of the
scientific and technological progress and
are the means of the further development
of the latter. Innovative development
enriches the consciousness of the popu-
lation, its social and political interests
and demands, which facilitates change
in the functioning of state institutions in

various spheres.

However, the social state should not
be idealized. For instance, it should be
taken into account that the implementa-
tion of the corresponding idea is con-
nected with certain negative things, par-
ticularly: the possible substitution of
drastic decisions concerning certain so-
cial problems with temporary measures;
the state’s attempts to merely alleviate
the social consequences of its own un-
successful or unpopular reforms; dispro-
portionately high social sphere costs
may lead to crisis phenomena in the
economy; there is always the possibility
of excessive social claims of the popula-
tion, which can weaken the implementa-
tion of the principle of the citizens’ own
responsibility; a state to have declared
itself a social one adopts new, subtle
forms of control over the society,
strengthens the role of the state author-
ity in people’s lives; an economic depen-
dence of the person on the state paralyz-
ing and disorganizing the social process
is observed .

Published: Bicnux Hayionanvnoi axademii
npagosux Hayx: 30. Hayk. np. / peokou.:
B. A. Tayiii ma in. — X. : Ilpaso, 2014. — Ne2
(77). — C. 72-80.

' For details see.: JlepxaBa ta ii opranu sik
cy6’extu / 3a Hayk. pen. npod. ApomeH-
ka O. M. — X. : TIpaBo, 2014. — 288 c.
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Limits of court intervention
in the work of the ICAC

The capacity of intervention of na-
tional courts into the activity of ICAC
according to the global practice tends to
reduction of respective cases. In Ukraine
such tendency was enshrined in the pro-
visions of Article 5 of The Law of
Ukraine «On international commercial
arbitration» (hereinafter- «the Law»)In
accordance with the above mentioned
rule concerning issues governed by the
Law, any judicial intervention shall not
take place, except as the Law provided.
This rule is determinative in the correla-
tions between national courts and ICAC
and this rule in particular shall be the
basis for the answer for question wheth-
er one or another of the manners of in-
tervention into the activity of [CAC will
be possible in the particular case.

In fact, the rules of the Law provide
only a few cases of intervention into the
activity of ICAC, including consider-
ation of the issue of discharge of arbitral
decision, consideration of the issue of
recognition and enforcement of the arbi-
tral judgment, making the decision con-
cerning availability or lack of the juris-

diction of ICAC if the relevant resolu-
tion was adopted by arbitrator or
arbitrators as on the issue of preceding
manner. It is inappropriate to consider as
the intervention into the activity of [CAC
the possibility to collect evidences and
make a decision on taking providing
measures. It is rather a mechanism of
contributing arbitration or parties in ar-
bitral proceedings and providing of ap-
propriate protection of violated rights
and legitimate interests of the parties.
The possibility of discharge of arbi-
tral decision or the decision on the re-
jecting to recognition and enforcement
of the arbitral judgment is restricted by
exclusive series of the grounds concern-
ing, first of all, proceeding issues, and it
has not to provide reconsideration of
arbitral decision per se. Therewith, it
should be acknowledged that these
grounds are formulated in a quite ab-
stractive way and give an opportunity for
subjective interpretation of the term, as
for instance, contradiction with the pub-
lic order or making decision on the dis-
pute not provided or being beyond the
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arbitration agreement. In the cases men-
tioned above actual boundaries of inter-
vention of the courts into the activity of
arbitration court, in fact, depend on the
discretions of the judges themselves.

In this part it is essential to under-
stand the meaning of the term «public
order», which is given by the Plenum of
the Supreme Court of Ukraine in the
Resolution Ne 12 dated 24 December
1999 «On the practice of the courts con-
cerning consideration of the motions on
recognition and enforcement of the judg-
ments of foreign courts and arbitration
on discharge of judgments made in the
order of International Commercial Arbi-
tration on the territory of Ukraine»'.Sub-
ject to paragraph 12 of the Resolution
referred to, public order must be under-
stood as the legal order of the state, de-
fining principles and grounds constitut-
ing the basis of existing order in it.( as
to independence, integrity, independency
and immunity, the main constitutional
rights, freedoms, guarantees, etc.). How-
ever, given definition, as, probably, any
other definition of public order, cannot
(and doesn’t have to!) define the cases
of violating that order clearly and unam-
biguously. That is why it is crucial for
the national courts to understand the ex-
clusiveness of such a reason for dis-
charge of arbitration judgment or the

! TIpo mpakTUKy po3MIALy CyJaMH KIIOMHO-
TaHb PO BU3HAHHS i BUKOHAHHS PIlICHb 1HO-
3eMHUX CY/iB Ta apOiTpaxKiB 1 MPO CKACyBaHHS
PpillICHb, TOCTAHOBJICHUX Y TIOPSIKY MIXKHAPO/I-
HOT'0 KOMEpIiiHOTro apOiTpaxky Ha TepUTOpii
Vkpainu: [locranoBa Bepxosnoro Cyny Ykpa-
iam Big 24 rpyasas 1999 p. Ne 12 [ExexTponHuUi
pecypc]. — Pexxum noctymy: http://zakon4.rada.
gov.ua/laws/show/v0012700-99.

judgment of rejecting its recognition and
enforcement as an inconformity to the
bases of the public order to prevent will-
ful and groundless intervention. On the
other hand, it is worth admitting that the
acknowledgment of such a generaliza-
tion and detailing by higher judicial au-
thorities, which would unify the practice
and legal position of courts during con-
sideration of these issues.

As to the negative practice of the
courts, we can refer in this part to the
legal position of the Appellate Court
of Kyiv, expressed in the Resolution
dated 18 March 2014 in the case
Ne761/30608/132. In particular, Appel-
late Court agreed with the conclusion of
the court of first instance regarding
breaching public order of Ukraine by
appealing the judgment of ICAC at the
UCCI in connection with uncertainty of
medical equipment, on which already
delivered equipment has to be replaced
to, according to delivery agreement, and
also in connection with uncertainty con-
cerning situation of already delivered
medical equipment in case of its replace-
ment, in connection with recovery of
cost paid for already supplied equip-
ment, which is subjected to replacement.
Herewith the court correctly based its
decision on the fact that disputable arbi-
tration judgment directly contradicts the
provisions of the Chapter 49 of the Civ-
il Code of Ukraine, in particular Article
539 of the above-mentioned Code.

2 Vxeana anensiuiitnoro cyay micra Kuepa
y cripasi Bif 18 6epesnst 2014 p. Ne761/30608/13
[EnextporHuUit pecypc]. — Pexxum moctymy:
http://www.reyestr.court.gov.ua/Review/
37967994.
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At the same time, the rule of Article
539 of the Civil Code of Ukraine in re-
gard to performance of alternative obli-
gations is unlikely to be considered as
determinative principle, which consti-
tutes existing order in the state. In addi-
tion, the setting the term of «public or-
der» equal to imperative rules also can-
not be considered as indisputable.

Considering the cases, when the
courts are allowed to intervene into the
activity of the ICAC, have to be men-
tioned exactly in the Law of Ukraine
«On International Commercial Arbitra-
tiony, the judgments regarding extension
of the enforcement action or suspension
of the judgment of ICAC are considered
as illegitimate on the basis of the rules
of Civil Procedure Code of Ukraine or
judicial consideration of particular case
regarding interpretation of arbitration
clause on the basis of the provisions of
Civil Code of Ukraine on interpretation
of the agreement with the aim of estab-
lishing for the party concerned artificial
barriers to recourse to ICAC. In general,
concerning the question of jurisdiction
of ICAC, a distinct approach should be
developed (and this is rather the task for
the Higher Specialized Court of
Ukraine), that is: if within the procedure
of objection to the jurisdiction of ICAC,
set forth in the Law of Ukraine and Rules
of the ICAC, a party did not state about
the lack of jurisdiction of the ICAC, and
then after receiving arbitral judgment,
the motion for judgment discharge on the
grounds of lack of jurisdiction of the
ICAC shall be passed by the court strict-
ly with the formal approach.

It is impossible to admit the tendency

observed over the last years at the na-
tional courts during resolving the ques-
tion of interpretation of the agreement
and the eligibility for interpretation at
the ICAC as well-grounded.

For example, discharging the deci-
sion of ICAC by the Resolution dated 15
January 2013' of Shevchenko District
Court of Kyiv, the Court based its deci-
sion on the following. Pursuant to Para-
graph 9.1 Section 9 «Arbitration» of the
Contract, all disputes which may arise in
regard to that Contract or in connection
with it, are subjected to proceeding in
Arbitration Court of Ukraine at the
Ukrainian Chamber of Commerce and
Industry in Kyiv according to legislation
and applying substantive law of Ukraine,
judgment of which is considered as final
and obligatory for both parties. As the
parties didn’t conclude in the Contract
terms and order of judicial dispute reso-
lution concerning interpretation of the
Contract clauses and none of the parties
didn’t take a legal recourse with named
claims arbitrators with their own initia-
tive interpreted Section 9 «Arbitrationy
of the Contract. The judgment of the
ICAC at the UCCI contains resolution
on questions which are beyond the
boundaries of arbitration agreement, so
applicable reasons for discharge of dis-
puted arbitration judgment are provided
in paragraph 2 article 34 of the Law of
Ukraine «On International Commercial
Arbitration». According to paragraphs 1,

' Vxeana 11leB4eHKIBCHKOTO PAMOHHOIO CY-
ny M. Kuesa Bix 15 ciuns 2013 p. [EnexTpon-
HU# pecypc]. — Pexum mgocTtymy:
http://www.reyestr.court.gov.ua/Review/
29425097.
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2 article 213 of the Civil Code of
Ukraine, only parties to the contract or
the court are entitled to give an interpre-
tation. By the way, it is worth pointing
out that the right to give an interpretation
of the contract provisions is a substan-
tive right of the party, not a procedural
one.

The same approach was demonstrat-
ed in the Resolution of Shevchenko Dis-
trict Court of Kyiv dated 19 November
2012

However, the grounds for recogniz-
ing respective legal position of the courts
as reasonable scarcely exist. It is uncon-
ditional that ICAC carries out enforce-
ment activities. As a rule, commercial
disputes, submitted to resolution by
ICAC, arise from contracts. In connec-
tion with this, ICAC not only can, but

! Vxsana 11leB4eHKIBCHKOTO PAifOHHOTO CYY
M. Kuesa Big 29 nmucronana 2012 p. y crpasi
Ne2610/12466/2012 [EnexTpoHHUi pecypce]. —
Pexxum noctymy:http:/reyestr.court.gov.ua/Re-
view/28163097.

must give an interpretation both provi-
sions of a contract within the frames of
which the dispute arose while conclu-
sion, enforcement, alteration or termina-
tion, as well as the rules of substantive
law. And there is no necessity for the
party to submit an application for con-
tract interpretation because the relevant
consent was given by concluding arbitra-
tion agreement.

In context of limitation of the cases
of intervention by the courts into activ-
ity of the ICAC, it is worth admitting
propositions concerning the reduction of
number of resorts, which resolve the dis-
pute on discharge, recognition and en-
forcement of arbitration decision as suit-
able.

Published: Ilpaso Vkpainu. — Ne [2. —
2014. - C. 55-58.
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ENVIRONMENTAL, ECONOMIC
AND AGRICULTURAL LAW

UDC 349

A. Hetman, Doctor of Legal Sciences, Pro-
fessor, Member of the National Academy of
Legal Sciences of Ukraine, Head of the De-

partment of Environmental Law, Vice-Rector

for Scientific Work of Yaroslav the Wise Na-
tional Law University

Legal liability in environmental law:
problems of formation and development

Legal protection of the environment,
ensuring rational environmental man-
agement and environmental security re-
quires not only the proper implementa-
tion by the subject of environmental
relations of his rights and duties, but also
their protection from violations by other
subjects, restoration of rights and legiti-
mate interests of participants of these
relationships, bringing the guilty persons
to justice. It is the legal liability, which
constitutes the institution of environ-
mental legislation, which provides a
mechanism for localization and blocking
of illegal behavior and encourages so-
cially useful human actions in the legal
field, which is a measure of the protec-
tion of society and its members against
offences, protects interests of individu-
als, society and the state, is a form of
state response to violation of the estab-
lished order of social relations'.

! Nersesyants V. S. Obshchaya teoriya prava
i literatury. Moscow, 1999. —p. 523 (in Russian);

Scientists, who research relevant
theoretical and practical problems of
implementation and the development of
democratic grounds of public adminis-
tration in Ukraine, believe that the prog-
ress of society and democracy is related
with liability as a legal institution and
responsible behavior of each participant
of social relations. In strictly legal sense,
it implies an increase in regulatory con-
trol for strengthening democratic prin-
ciples of public administration?.

In contrast to the Ukrainian environ-
mental legal doctrine, problem of legal

Obshchaya teoriya prava i gosudarstva / Edited
by V. V. Lazarev. — Moscow, 1994. — p. 204 (in
Russian); Teoriya gosudarstva i prava / Edited
by O. V. Martyshin. — Moscow, 2007. — p. 398
(in Russian); Komarov S. A. Obshchaya teoriya
gosudarstva i prava. — Moscow, St. Petrsburg. —
2004. — p. 388 (in Russian)

2 Demokratychni zasady derzhavnogo up-
ravlinnya ta administratyvne pravo / Edited by
V. B. Averyanov. — Kyiv: Yurydychna dumka. —
2010. — p. 300. (in Ukrainian)
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liability for environmental offenses in
the Russian legal science is under the
constant attention of scientists. As
M. M. Brynchuk thinks with reference
to the relevant bibliographic sources,
issues of legal liability in environmental
protection receive at least more atten-
tion than others institutions in the sci-
ence of environmental law (meaning
the science of environmental law of the
Russian Federation) — a young, new,
independent and alternative branch'.
This is confirmed by a number of dis-
sertation researches, which have been
carried out in recent years on various
aspects of legal liability for environ-
mental offences. These are, specifically:
«Legal liability for violation of rules for
handling environmentally hazardous
substances and wastes» %, «Legal liabil-
ity for pollution of the atmosphere»’,
«Legal liability for violation of legisla-
tion on environmental information»*,
«Legal liability for violations of the
legislation on the protection and use of

! Brynchuk M. M. Ecologo-pravovaya otvet-
stvennost — samostayatelnyi vid yuridicheskoy
otvetstvennosti / Gosudarstvo i pravo. — 2009.
No 4. —p. 39. (in Russian)

2 Radchik O. L. Yuridicheskaya otvetstven-
nost za narusheniye pravil obrashcheniya s eco-
logicheski opasnymi veshchestvami i othodami.
Extended abstract of candidate of legal sciences
dissertation. — Moscow, 2001. (in Russian)

3 Kuznetsova O. N. Yuiridicheskaya otvetst-
vennost za zagryazneniye atmosphery. Extend-
ed abstract of candidate of legal sciences dis-
sertation. — Moscow, 2003. (in Russian)

4 Karkhu O. S. Yuridicheskaya otvetstven-
nost za narusheniye zakonodatelstva ob eko-
logicheskay informatsii. Extended abstract of
candidate of legal sciences dissertation. — Mos-
cow, 2004. (in Russian)

flora» °, and also: «Compensation for
environmental damage in the Russian
law» and «Compensation for environ-
mental damage: comparative legal anal-
ysis of European, German and Russian
law» °. Additionally, several mono-
graphs and scientific and methodologi-
cal researches were published, includ-
ing: «The theory of legal liability for
environmental offences and its practical
application»’, «The application of lia-
bility for environmental offensesy ®,
«Legal liability for environmental of-
fenses» ?, «Legal liability for environ-
mental offenses. Commentary to legis-
lation of the Russian Federation» '°.

5 Zhuravskiy 1. M. Yuridiskaya otvetstven-
nost za narusheniye zakonodatelstava ob
okhrane i ispolzovanii rastitelnogo mira Ex-
tended abstract of candidate of legal sciences
dissertation. — Moscow, 2007. (in Russian)

¢ Misnik G. A. Vozmeshcheniye eko-
logicheskoga vreda v rossiyskom prave. Ex-
tended abstract of candidate of legal sciences
dissertation. — Moscow, 2006 (in Russian); Iva-
nova A. L. Vozmeshcheniye ekologicheskogo
vreda: sravnitelno-pravovoy analiz yevpoysk-
0go, nemetskogo i rossiyskogo prava. Extended
abstract of candidate of legal sciences disserta-
tion. — Moscow, 2006. (in Russian)

7 Ivakin V. 1. Teoriya yuridicheskoy otvetst-
vennosti za ekologicheskiye pravonarusheniya
i praktika yeyo osushchestvleniya. — Moscow,
Pravo i gosudarstvo. — 2004. — 257 p. (in Rus-
sian)

§ Primeneniye otvetstvennosti za eko-
logicheskiye pravonarusheniya / Edited by
O. L. Dubovik. — Moscow, Gorodets. — 2007.
544 p. (in Russian)

° Yuridicheskaya otvetstvennost za eko-
logicheskiye pravonarusheniya / Edited by
A. 1. Bobylyov, N. A. Dukhno. — Moscow, Law
institute of MIIT. — 2001. — 158 p. (in Russian)

10 Lapina M. A. Yuridicheskaya otvetstven-
nost za ekologicheskiye pravonarusheniya. —
Moscow, Ekzamen. —2003. — 288 p. (in Russian)
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Instead, the following dissertations
in Ukraine were devoted to issues of li-
ability: in the field of land law — «Liabil-
ity for pollution and contamination of
soils in Ukraine» !, «Land offense as the
grounds for legal liability in Ukraine» 2,
in the field of water law — «Problems of
liability for violations of water legisla-
tion» °, in the field of forestry legisla-
tion — «Liability for violation of forestry
legislation» *. This is the end of the list
of comprehensive scientific researches
of the institute of legal liability in the
field of environmental protection and
natural resources management in the na-
tional legal school. Unfortunately, no
attention is paid to the issues of legal
liability for violation of legislation on
natural reserve resources, environmental
network, use and protection of flora and
fauna, mineral resources, atmospheric
air, natural resources of exclusive (mar-
itime) environmental zone and continen-
tal shelf, environmental safety and many
others. The mentioned issues are dealt
with by the researchers in the plane of

' Gavrysh N. S. Vidpovidalnist za zabrud-
nennya ta zasmichennya gruntiv v Ukrayini.
Extended abstract of candidate of legal sciences
dissertation. — Kyiv, 2001. (in Ukrainian)

2 Sarkisova T. B. Zemelne pravoporushennya
yak pidstava yurydychnoyi vidpovidalnosti v
Ukrayini. Extended abstract of candidate of
legal sciences dissertation. — Kyiv, 2012. (in
Ukrainian)

3 Shumilo O. M. Problemy vidpovidalnosti
za porushennya vodnogo zakonodavstava.
Extended abstract of candidate of legal sciences
dissertation. — Kharkiv, 1993. (in Ukrainian)

4 Mendyk L. V. Vidpovidalnist za porushen-
nya lisovogo zakonodavstva. Extended abstract
of candidate of legal sciences dissertation. —
Kyiv, 2009. (in Ukrainian)

the relevant research topics only super-
ficially, on the level of individual chap-
ters, and even sections of dissertations
and monographs, textbooks and manu-
als. In particular, it is «Legal liability for
violation of the right to use natural re-
sources of exclusive (maritime) econom-
ic zone»°, «Legal liability in the field of
mineral resources protection»®, «Pecu-
liarities of criminal-legal and administra-
tive responsibility for violation of for-
estry legislation» 7, «Legal liability for
violations of legislation on flora» %, «Le-
gal liability for violation of the legal re-
gime of national natural parks»°, «Legal
liability for violations of water legisla-
tion on small rivers of Ukraine»'?, «Lia-

> Vitovska I. V. Pravove regulyuvannya
vykorustannya pryrodnykh resursiv vuklyuch-
noyi (morskoyi) ekonomichnoyi zony Ukrayiny.
Extended abstract of candidate of legal sciences
dissertation. — Kharkiv, 2004. — pp. 14-15. (in
Ukrainian)

¢ Oliynyk O. M. Pravove regulyuvannya ok-
horony nadr za zakonodavstvom Ukrayiny. Ex-
tended abstract of candidate of legal sciences
dissertation. — Kyiv, 2010. — pp. 10-11. (in Ukrai-
nian)

7 Melnyk P. V. Pravova okhorona lisiv Kar-
patskogo regionu. Extended abstract of candi-
date of legal sciences dissertation. — Kharkiv,
2002. — pp. 15-16. (in Ukrainian)

8 Basay O. V. Pravovyy rezhym roslynnogo
svitu Ukrayiny. Extended abstract of candidate
of legal sciences dissertation. — Kharkiv, 2009. —
p. 11. (in Ukrainian)

® Marych Kh. M. Pravovyy rezhym natsion-
alnykh pryrodnykh parkiv Ukrayiny (na mate-
rialakh Karpatskogo regionu Ukrayiny). Ex-
tended abstract of candidate of legal sciences
dissertation. — Kharkiv, 2007. — p. 13. (in Ukrai-
nian)

1 Trufan 1. V. Pravovyy rezhym malykh ri-
chok v Ukrayini. — Ivano-Frankivsk. — CIT pub-
lishing department. — 2006. — pp. 111-148
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bility for violation of legislation in the
field of protection, use and reproduction
of water living resourcesy !, «Problems
of realization of legal responsibility for
the violation of the private ownership
right on fauna objects» 2, «Liability for
violation of environmental legislation»’.

The dissertation research by N. 1. Ty-
tova «Liability for violation of legisla-
tion on the protection of nature» * was
dedicated to the issues of legal liability
for the first time on the territory of
Ukraine. According to the opinion of the
author «...current system of different
types of liability (administrative, pecuni-
ary, criminal) for violations of the law
protecting soils, mineral resources, wa-
ters, fish resources, forests, fauna and
other natural objects is a reliable instru-
ment of environmental protection. But
nature protection legislation requires
further improvement as well» .

Legal liability for violation of legis-
lation on nature protection (nature pro-
tection legislation) is regarded in the
mentioned scientific research taking into
account scientific doctrines and practice

' Grygoryeva T. V. Pravovi zasady vyko-
rystannya, okhorony ta vidtvorennya vodnykh
zhyvykh resursiv. — Kharkiv, Pravo. — 2011. —
pp- 137-149. (in Ukrainian)

2 Shekhovtsev V. V. Pravove regulyuvannya
prava pryvatnoyi vlasnosti na obyekty tvaryn-
nogo svitu v Ukrayini. — Kharkiv, FINN. —
2010. — pp. 139-160. (in Ukrainian)

3 Ekologichne pravo / Edited by A. P. Get-
man. — Kharkiv, Pravo. — 2013. — pp. 153-163.
(in Ukrainian)

4 Tytova N. I. Vidpovidalnist za porushennya
zakonodavstva pro okhoronu pryrody. — Lviv,
Lviv university publishing. 1973. — 218 p. (in
Ukrainian)

> Tytova N. 1. See above. —p. 6

of application of the law established at
that time — the division of liability ac-
cording to types, such as: administrative,
pecuniary, criminal. These types of legal
liability were regarded in the light of
violations of the legislation on the pro-
tection of soil, mineral resources protec-
tion, protection of water resources, pro-
tection of fish stocks, for forestry viola-
tions, protection of fauna, parks and
nature reserves and preserves, protection
of other objects of nature (natural sanc-
tuaries, green areas of the cities and vil-
lages, resorts, atmospheric air). This ap-
proach was traditional for scientific
analysis of the issues of legal liability for
breaches of environmental legislation
and other types of legislation, because it
reflected the scientific paradigm of its
differentiation by types of offenses and
the nature of sanctions applied (sanc-
tions of administrative, pecuniary or
property and criminal nature).
Collective monographic study of
problematic issues of legal liability in
the field of environmental protection was
conducted in the framework of the na-
tional research school in the late 70’s of
the last century ¢. According to the au-
thors of this study different types of legal
liability are applied in the field of envi-
ronmental protection. Each of them is
characterized by specific features, but
they are all part of the general concept
of legal liability. Therefore, the study of
problems of specific types of liability in

¢ Shemshuchenko Yu. S., Muntyan V. L.,
Rozovska B. G. Yuridicheskaya otvetstvennost
v oblasti okhrany okruzhayushchey sredy. —
Kyiv, Naukova dumka. — 1978. — 280 p. (in Rus-
sian)

3 7/2018

177



@sm—

fandfagriculturalflaw,

the relevant field of public relations is
closely related to the explanation of the
content and role of legal liability as a
whole'.

Doubts were expressed in the paper
concerning possibility to distinguish na-
ture protection responsibility as a sepa-
rate type of legal responsibility, which
included dangerous consequences, stip-
ulated by law, which occur after viola-
tion of the requirements of legal norms
on protection of natural objects and its
complexes. The authors supposed that
this type of liability cannot claim to be
the independent and is nothing but a
complex of measures that are largely
used in the field of environmental pro-
tection among types of legal liability —
administrative, pecuniary, disciplinary,
and criminal. Suggestions of those sci-
entists, who proposed to define «water-
legal» and «land-legal» liability as inde-
pendent types of liability were also
criticized?®.

The issues of administrative liability
for violations of nature protection legis-
lation were analyzed in monographic
study (grounds for application, adminis-
trative and legal responses, ways of im-
provement of effectiveness of applica-
tion of administrative responsibility
measures), liability of the enterprises
that pollute the environment (the concept
of payment for nature management and
environmental pollution, regulation of
emissions of harmful substances as a
scientific basis for improvement of en-
terprises liability for environmental pol-
lution, legal liability of the enterprises as

I See above. —p. 16.
2 See above. — pp. 28-30.

an incentive for the rational nature man-
agement) and criminal liability for viola-
tions of legal norms on environmental
protection (criminal and legal measures
of liability for violations of nature pro-
tection legislation, some questions of the
practice of application of criminal and
legal measures of liability for violations
of nature protection legislation).

Research of issues of legal liability
in the system of environmental protec-
tion was extended by other Ukrainian
scholars and lawyers. In particular, the
book by S. M. Kravchenko «Pecuniary
liability in the system of nature protec-
tion» * was published in 1981. Despite
the fact that the title of the work was
limited to only one type of legal liabili-
ty — pecuniary, its content was broader
and dealt with the issues of not only pe-
cuniary, but also administrative, criminal
and disciplinary liability in the field of
environmental protection. According to
the opinion of the author, legal liability
is one of the most important legal instru-
ments of solving environmental prob-
lems; it helps to strengthen the legality
in this field of public relations.

The analysis of the concept and types
of liability in the system of environmen-
tal protection allowed S. M. Kravchenko
to reach the conclusion about inexpedi-
ency of unification of legal norms, which
establish legal liability in this area, into
a comprehensive, interdisciplinary insti-
tute of nature protection liability. Ac-
cording to the author’s opinion, during
classification of the types of legal liabil-

3 Kravchenko S. N. Materialnaya otvetstven-
nost v sisteme okhrany prirody. — Kyiv, Vyshcha
shkola. — 1981. — 54 p. (in Russian)
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ity according to criteria of belonging to
a branch, one should define administra-
tive, criminal, disciplinary, property (pe-
cuniary) liability’.

Research of conceptual foundations
of certain types of legal liability for vio-
lations of nature protection legislation
was conducted by B. G. Rozovskyy in
his monograph «Legal stimulation of
rational nature management» >. The au-
thor emphasized in the introduction to
this work that he had made proposals
concerning improvement of the regula-
tion of nature protection legal relations,
proved inadequacy of the proposed calls
for strengthening of liability for environ-
mental pollution, the full recovery of the
damages by perpetrators without taking
into account real technical and econom-
ic capacity of society to provide the de-
sired level of anthropogenic impact on
the biosphere®.

The author studied the issues of civ-
il and legal liability for causing environ-
mental damage, promotion of rational
nature management with the help of la-
bor law norms, and also improvement of
the efficiency of criminal liability for
violations of nature protection legisla-
tion. According to his opinion, solving
of the problems, which arise in the field
of legal regulation of nature manage-
ment relations, creates a strong base for
further improvement of labor, adminis-
trative and other branches of law. At the
present stage, B. G. Rozovskyy thought,

' See above. — pp. 35, 36.

2 Rozovskyy B. G. Pravovoye stimulirovani-
ye ratsionalnogo prirodopolzovaniya. — Kyiv,
Pravova dumka. — 1981. — 236 p. (in Russian)

3 See above. —p. 6.

the main obstacle for creation of flawless
mechanism of legal liability for viola-
tions of nature protection legislation and
legal stimulation of rational nature man-
agement is the backlog of means of tech-
nical control over the condition of the
environment. The available control and
test equipment do not always allow sys-
tematical and reliable identifying of
sources of harmful emissions, entering
the atmospheric air and water resources,
carrying out their qualitative and quan-
titative assessment efficiently in order to
apply appropriate sanctions to guilty per-
sons*.

Legal responsibility for offences in
the field of nature management and the
environmental protection is seen in sci-
entific doctrine of modern environmental
law of Ukraine through the prism of tra-
ditional types — disciplinary, administra-
tive, civil and criminal, reflecting the Law
of Ukraine «On Protection of the Envi-
ronmenty», Land, Water, Forest Codes,
Mineral Recourses Code, laws «On Flo-
ra», «On Faunay», «On Atmospheric Air
Protection», «On Environmental Net-
work», «On Environmental Expertise»,
«On Hunting Grounds and Hunt» and
other environmental legal acts.

In particular, according to the Law of
Ukraine «On Protection of the Environ-
ment» violation of the legislation of
Ukraine on protection of the environ-
ment entails disciplinary, administrative,
civil and criminal liability, established
by this Law and other laws of Ukraine.

Together with the mentioned above,
legal responsibility in the environmental

* See above. — pp. 232, 236.
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field has its own specificity, caused by
peculiarities of an environmental offense
as a mandatory ground for application of
a sanction against violators of environ-
mental legislation. This is reflected in the
sanctions, applied to violators of the
rules of nature management and protec-
tion of the environment and provision of
environmental safety. Sanctions, such as
fines for violation of environmental leg-
islation, which are provided not only by
the Administrative Offences Code, but
also by other legal acts on environmental
issues, are traditional.

But specificity of legal liability in the
environmental field is reflected not only
in the traditional sanctions such as fines.
Restriction or suspension of environ-
mentally hazardous activity character-
izes such liability.

Sanctions in the form of suspension
of environmentally hazardous activity
natural or legal persons, applied admin-
istratively or by court decision are also
the specificity of legal liability for viola-
tion of environmental legislation.

Revocation of environmental per-
mits, licenses, disqualification from spe-
cial use of natural resources administra-
tively or judicially should be also con-
sidered as a kind of penalty for violation
of legislation in the environmental field.

Charges as a form of sanctions in the
field of compensation for damage to the
environment become widely used in the
field of legal liability for violation of
environmental legislation. Charges are a
kind of design value, a tariff that is con-
ditional and contains a predefined
amount of damage assessment, and state
expenditures, which arise in connection

with the destruction of certain natural
components. Charges take into account
in terms of value, as it is noted in the
literature, all of the negative property
consequences, as well as cultural, scien-
tific, historical value of natural objects,
their prevalence in the region and other
indicators. They contain an assessment
of the environmental damage caused,
calculated and recorded in advance, in
form of multiplicity of a minimum wage
or tax-free minimum incomes of citi-
zens.

According to the conducted analysis,
a complex interdisciplinary institute of
legal liability for environmental offenc-
es has been formed in environmental
legislation. But the mentioned institution
is not perfect and cannot be considered
complete, which causes the need for
comprehensive scientific analysis and
development of theoretically substanti-
ated recommendations in the relevant
field of public relations for law enforce-
ment activity. In particular, it is neces-
sary to continue research of scientific
and theoretical substantiation of the con-
cept of legal liability for environmental
offences, as one of the most important
institutions of environmental law, clari-
fication is required for the concept of
«legal liability in the environmental
field» and its peculiarities, development
of system of principles of legal liability
for environmental offenses, determina-
tion of place of such liability in the sys-
tem of general legal liability, doctrinal
formulation of the concept, clarification
of the essence, analysis of the composi-
tion and features of an environmental
offense, which entail legal liability. De-
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velopment of classification of environ-
mental offenses, for which legal liability
is applied, is relevant to the scientific
aspect, survey of a system of bodies,
which apply measures of legal liability
in the environmental field, analysis of
major sanctions of legal liability for en-
vironmental offences, determination of
procedural peculiarities of application of
legal liability sanctions to offenders, and
finally, evaluation of condition of legis-
lation in the field of protection of the
environment, which affects the legal li-
ability, finding out weaknesses and gaps
in the legal regulation.

In conclusion, it should be noted that
the legal responsibility in the environ-
mental field is one of the varieties of the
general legal liability. Its distinctive fea-
ture is the fact that it is applied for com-
mitting an environmental offense, i.e. an
act, violating legal norms of environ-
mental legislation. Legal liability for

environmental offenses must be regard-
ed as obligations of guilty persons to be
punished in the form of deprivation of
personal, organizational or material na-
ture. The negative consequences, which
are applied to offenders, should be pro-
vided by sanctions of the relevant legal
norms. Legal liability in the environmen-
tal field is one of the forms of state co-
ercion and therefore is used by state in-
stitutions (judicial bodies, central or lo-
cal bodies of state executive power,
bodies of local self-government) in the
appropriate procedural form — criminal
procedural, administrative procedural,
civil procedural, environmental proce-
dural.

Published: Ilpoboremu npasosoi ionosi-
oanvrnocmi: monoepagia / FO. Il. Bumsk,
IO. I Bapabaw, JI. M. Fapanosa, 3a peo.
B. A. Tayia, A. II. 'emvmana, B. I. bopucogoi. —
X: Ilpaso, 2014. — 348 c. — (Xapxkiscoka npagosa
wkona). — Pozoin 8. — C. 235-257.
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V. Nosik, Doctor of Law, Professor of Land
and Agricultural Department in Kyiv Na-
tional Taras Shevchenko University, Corre-
sponding Member of the National Academy
of Legal Sciences of Ukraine

The legal regime of state
and communal land ownership:
the legislative novels and problems
of their implementation in court practice

Since 1990 and till nowadays law
making and law enforcement practices in
the field of ownership relations have pro-
ceed from the fact that land and property
ownership can be exercised only in 3
major economic ownership forms, have
to be enshrined in the law and allow to
exercise subjective land and property
rights. Thus, for example, in Ukrainian
laws «On Economic Independencey,
«On Property» the state, collective and
individual land ownership were provid-
ed; the law «On Ownership Formsy»
(1992) and also the Land Code of Ukraine
(1992) defined the state, collective and
private land ownership; the Land Code
of Ukraine (2001) and the Civil Code of
Ukraine (2003) have enforced the pri-
vate, the communal and the state forms
of land and property ownership rights.

However, the forms of ownership
rights in legislation have been changing

from one into another without any sci-
entific, theoretic or practical argumenta-
tion essential for the old ownership
forms resignation and the implementa-
tion of the new ones, in particular, indi-
vidual, private, collective, communal.
The principle of equality of state, collec-
tive and private ownership forms, de-
clared by the law «On Land Ownership
Forms» in fact was a political slogan
used only to protect political interests.

De facto, the ownership forms legal
equality was not and would not exist,
considering the fact that the state owner-
ship form is of the top priority in effec-
tive law. To clarify, on the one hand
Ukrainian legal system has inherited
several ideological (and therefore legal)
postulates from soviet laws in the sphere
of land ownership forms, on the other
hand, Ukraine has been implementing
the elements of Anglo-Saxon, Continen-
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tal and others law systems considering
land ownership forms.

As a result, the majority of land own-
ership forms transformations and im-
provements do not have systemic and
logical completeness. It is to be proved
by the court practise generalisations and
conclusions in the sphere; negative con-
sequences of land convey into collective
ownership; failed attempt of legal regu-
lation of state and communal land de-
limitation; social conflicts on the basis
of land distribution and redistribution,
etc.

Speaking about the latest research of
Land and Civil Law Doctrine, the studies
on legal nature of land ownership reali-
sation are still restricted by theoretical
and practical analyses of the existed
ownership forms. Furthermore, various
views, thoughts, opinions, and proposals
for the necessity of land and property
ownership forms legislative formalisa-
tion have been expressed by legal schol-
ars in the scientific literature. Such vari-
ety of ideas, views and opinions on the
issue of the land ownership realisation
via economic ownership forms legisla-
tive formalisation indicates the incom-
pleteness of scientific debate on the issue
and the need for in-depth study and fur-
ther discussion of the problem under
consideration in the context of constitu-
tional provisions and imperatives that
guarantee the right for ownership of
lands to the Ukrainian people.

According to the Constitution of
Ukraine, the land and other natural re-
sources within the territory of Ukraine
shall be the objects of property rights of
the Ukrainian people, on behalf of whom

State authorities and local self-govern-
ment bodies shall exercise the ownership
rights within the limits determined by
the Constitution. Subsection 2 of Article
14 of the Constitution of Ukraine states
that the property right for the land shall
be guaranteed and shall be acquired and
realised by citizens, legal persons, and
the State exclusively in accordance with
the law. In accordance with Article 142,
personal and real estate, revenues of lo-
cal budgets, other funds, land, natural
resources owned by territorial communi-
ties of villages, settlements, cities, city
districts, and objects of their common
property managed by rayon and oblast
councils shall be the material and finan-
cial basis for local self-government. As
can be seen from the above the Constitu-
tion of Ukraine does not provide any
obligatory land ownership forms.

At the same time, pursuant to the
Land Code of Ukraine (hereinafter —
LCU) the model of land relationship le-
gal regulations is based on three manda-
tory forms of land ownership — private,
communal and state, in the frame of
which the subjective rights of ownership
and use of land are carried.

Therefore, as consistent with LCU,
one of the main consequences of the
completion of land reform in Ukraine
shall be a distribution and redistribution
of lands by the ownership forms not only
by the establishment of the private land
ownership, but also the formation of the
communal land ownership as an equal
with the state land ownership under the
Code. The existence of apparent con-
flicts between the Constitution of
Ukraine and the Land Code of Ukraine
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is considered to be one of the causes of
unequal enforcement of the Land Code
of Ukraine and other laws at the point of
defining the legal regime of state and
communal land ownership and of exe-
cuting the subjective rights on land in the
following ownership forms.

At the time the current LCU, dated
25 October 2001 was adopted, in the
legal, economic and agricultural doctrine
theories it was planed that to achieve
positive results in the transformation of
land ownership relations would be pos-
sible via the separation of state and com-
munal property as it provided by the
laws. However, practical problems of the
necessity for distinction of state and
communal property, as well as the pos-
sible negative consequences of such dis-
tinction have not been scientifically
proven. But through it all, theoretical
ideas of state and communal property
distinction could be observed in the cur-
rent LCU.

In particular, Article 83, 84 of LCU
confirms the general principle of land
ownership forms classification into state
and communal, as well as certain basic
principles of distinction of land accord-
ing to the law. Furthermore, part 1 of
Article 184 of LCU states that all lands
of Ukraine, save those in communal and
private ownership, are state-owned.

At the same time, Clause 12 of Sec-
tion X «Transitional Provisionsy (with
subsequent amendments) determines the
way how to exercise state-owned lands
until the boundaries of state- and com-
munally owned lands are not demarcat-
ed. In such a way, a transitional model
of land relations legal regulation, which

exclude application of the rules of Arti-
cles 17, 83, 84, 122, 123, 142, 149 of
LCU regarding the implementation of
state and communal land ownership and
reinforcing the other criteria for legal
regime of land determination based on
whether within or outside the village the
land is situated, and depending on
whether the land are used by State enter-
prises or business partnerships with the
State share in the authorised capital sub-
jected to privatisation were introduced
in Ukraine.

In order to implement the provisions
of LCU in February 2004, the Law of
Ukraine «On Delimitation of Lands of
State and Communal Property» was
adopted. The law defined the notion, ob-
jects, subjects and procedure of delimita-
tion of lands between the state and local
communities. Under this law, the main
point of the delimitation was to take
some organisational and legal measures
regarding the delimitation of state-
owned lands into communal-owned and
state-owned by defining and setting land
borders in nature (on ground).

Although this law came into force,
but did not fulfilled its functional pur-
pose for objective and subjective rea-
sons, because did not provided land de-
limitation between the state and local
communities and did not ensure proper
conditions for the implementation of the
subjective constitutional rights for land
plots and did not establish an effective
mechanism for land relations regulation
on the basis of three forms of ownership
enshrined by the law — private, state and
communal. Hence, it was repealed by the
Law of Ukraine «On Amendments to
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Some Legislative Acts Concerning De-
limitation of Lands of State and Com-
munal Property» dated 6 September
2012, which came into force on 1 Janu-
ary 2013 and in a different way settled
the relationship of determination of the
legal regime of the lands of state and
communal property securing a new legal
model of the state and communal lands
ownership right.

To summarise, the main aim of such
legislative novels is: a) to repeal secured
in legislation concept of «delimitation of
state and communal land ownership» as
a legal category; b) there is no need any
more in conducting works on formation
of land plots and determination of their
boundaries in nature (on ground) be-
tween the state and local communities;
¢) to define criteria for inclusion of cer-
tain lands to communal or state property,
namely: a) the boundaries of settlements;
b) appurtenance of located on the land
properties to the state or communal
property; c) provided by the law grounds
for state and communal land ownership;
d) determined causes and conditions for
the transfer of land from state ownership
to communal and vice versa; e) estab-
lished the mechanism of transfer of land
rights; g) specified the system and pow-
ers of state and local authorities in the
implementation of state and communal
land ownership; g) provided the system
of state registration of land and real es-
tate rights on state- and communal-
owned lands; ¢) the lands are considered
to be demarcated from 1 January 2013.

Based on these and other legal novels
in the legal regulation of land relations,
three main periods of state-owned land

legal regime determination, communal
land ownership formation and legalisa-
tion, subjective rights to state- and com-
munal-owned lands acquisition and im-
plementation can be defined, namely: the
first — from 18 December 1990 till 31
December 2001; the second — from 1
January 2002 till 31 December 2012;
and the third has started on 1 January
2013 and continues today.

Thus, the legal regime of state and
communal lands ownership and proce-
dures for subjective rights to land should
be defined in the judicial practice of land
law implementation with the regard to
the above mentioned periods of land le-
gal regime determination. However, the
term «disposition of state-owned lands»
is to be understood as the realisation by
the state and local government authori-
ties of provided by the law functions and
responsibilities aimed to ensure distribu-
tion and redistribution of state-owned
lands, lawful acquisition of land owner-
ship rights by individuals and legal per-
sons, the use and protection of land,
transfer and alienation of land, to protect
subjective land rights, etc.

Analytical review of the case law on
resolving land disputes shows that the
judicial authorities in determining the
legal regime of lands of certain catego-
ries or land plots often introduce legal
mistakes, believing that before 1 January
2013 local authorities have exercised
communal-owned lands administration,
but in fact to that date village, town and
city councils as provided by Article 13
of the Constitution of Ukraine should
exercise the ownership rights on behalf
of the Ukrainian people, and according
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to LCU have regulated land relations on
state-owned lands and disposal of such
lands in accordance with the law, firstly
in boundaries of settlements, and sec-
ondly outside the villages, towns and
cities (of the land plots with located on
it communal-owned property).

According to the above mentioned
law dated 6 September 2012, the de-
limitation of lands is considered to be
completed, from 1 January 2013 local
authorities in defined by LCU legal
framework on behalf of the territorial
community must ensure, on the one
hand, the implementation of such rights
of the owner as possession, use and dis-
posal as far as local community performs
as a subject of communal ownership, on
the other — to guarantee state and self-
regulation of land relations on the terri-
tory of local community as a subject of
delegated and their own powers under
the Constitution of Ukraine to guarantee
local self-government.

Implementation of such powers by
village, town and city councils is fully
consistent with Article 142 of the Con-
stitution of Ukraine, LCU, the Law of
Ukraine «On Local Self-Government in
Ukraine» and other laws. The Constitu-
tion of Ukraine recognises the right of a
territorial community and local authori-
ties to independently resolve local issues
within the Constitution and laws of
Ukraine, which is consistent with the
provisions of §2 of Article 4 of Euro-
pean Local Government Charter, under
which local authorities within the law
has full power to resolve any issues
which are not excluded from their scope
and their solutions are not assigned to

any other authority {Official interpreta-
tion of Article 142 see. in the Decision
of the Constitutional Court number 11-
pr /2001 of 13.07.2001} (case of ad-
ministrative divisions).

Based on a dual legal status of local
authorities as subjects of communal land
ownership rights and subjects of local
self-government and delegated powers
and their decisions, jurisdiction of judi-
cial authorities in resolving land disputes
with regard to the private and public na-
ture of land relations should be defined.

Setting a valid legal regime of land
in dispute resolution should be based
also on the provisions and rules of cur-
rent land and other laws concerning the
composition of lands, their division into
categories based on the main purpose of
usage, land and property ownership
forms and rights, location of a land plot —
within or outside of the settlement, the
legal consequences of establishing of the
boundaries of settlements on the land for
owners and land users, state and local
authorities, regarding disposal of lands
within and outside of the settlements, the
grounds, conditions, methods and pro-
cedure for termination of ownership and
use of land plots, etc.

Declaration in LCU that lands are
objects of communal property, because
without objects one cannot talk about the
subjects, content and occurrence of land
relations is thought to be one of the key
legislative novels. According to Subsec-
tion 2 of Article 83 of LCU, in commu-
nal ownership are: 1) the lands within
the boundaries of settled areas, except
for lands held in private or state owner-
ship, 2) land plots outside their bounda-
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ries on which communally owned ob-
jects are located, 3) the lands which are
in constant use by local governments,
communal companies, institutions and
organisations (Subsection 3 Section II
«Transitional Provisions» of the Law of
Ukraine dated 6 September 2012).

Scientific analysis of the content of
the article shows that establishing of le-
gal fact whether or not the settlement has
boundaries is one of the key factors of
classifying lands into communal- or
state-owned. After all, according to Ar-
ticle 46 of the Law of Ukraine «On Land
Management», a list of state-owned
lands (indicating their cadastral number,
location, area and purpose), moving to
communal property of a local commu-
nity is considered to be a part of a land
management project on establishing and
changing boundaries of the settlement.
The procedure for determining and es-
tablishing the boundaries of settlements
provided by LCU and other laws on ter-
ritorial planning and regulation of urban
development on the basis of the devel-
oped and approved General Plan of the
Settlement.

However, boundaries of the majority
of villages, towns and cities in Ukraine
still have not been set yet that negative-
ly affects the exercise of municipal, pub-
lic and private property and complicates
the resolution of land disputes by courts.
Taking into account such legal and fac-
tual circumstances, the law dated 6 Sep-
tember 2012 sets forth that if the bound-
aries of villages, towns, cities have not
been established in accordance with Ar-
ticles 174, 175 and 176 of the LCU, the
defining of the boundaries of state and

communal property shall be based on
data about the boundaries of the item
listed in the State Land Cadastre. Analy-
sis of the content of this provision in
comparison with the Law of Ukraine
«On Regulation of City Planning Activ-
ity» shows two ways to determine the
boundaries of settlements have been pro-
vided, namely: on the basis of planning
documentation and according to the data
of State Land Cadastre.

As stipulated in Article 83 of LCU,
in communal ownership are the lands
within the boundaries of settled areas.
This code does not reveal the concept of
«the lands». In terms of defining the le-
gal regime of communal lands and other
forms of ownership this concept should
include first of all lands according to
their, based on the main purpose of use,
division into categories, as well as the
functional purpose of each of these cat-
egories of land. This means that a priori
within settled areas in a communal prop-
erty of territorial community can be all
9 categories of land enshrined in Article
19 LCU.

According to Subsection 3 of Article
173 of the LCU, the inclusion of land
plots into the boundaries of a rayon, vil-
lage, settlement, city or district of a city
does not lead to the termination of the
right of ownership and the right of use
of those plots except for the lands spec-
ified in part four of this Article. In par-
ticular, state-owned lands and land plots
included in the boundaries of the settled
area (except for the lands that cannot be
transferred to communal property) be-
come the property of the local commu-
nity. The decision on establishing the
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boundaries of settled area and abstracts
from the State Land Cadastre on the
boundaries of a particular administrative
unit and the relevant land plots, owner-
ship on which transfers to the local com-
munity, are the grounds for state registra-
tion of communal land ownership right
for these land plots.

From a literal interpretation of the
rules of Article 83 of the Land Code of
Ukraine, namely «all lands, except for
lands held in private or state ownership»
it could be understood, that within the
settlements the exercise of the land com-
munal ownership right is combined with
the exercise of state and private owner-
ship rights, which significantly compli-
cates the determination of the legal re-
gime of land and land plots in case of
application of land legislation in judicial
practice at the current stage of formation
of communal and state ownership rights
on the new legal basis.

In fact, after the Law of Ukraine
dated 6 September 2012 comes into
force from 1 January 2013, state-owned
still are located within the boundaries of
settled areas land plots on which build-
ings, structures and other public real es-
tate properties are situated; which are in
constant use of public authorities, public
enterprises, institutions and organisa-
tions, National Academy of Sciences of
Ukraine, state specialised academies of
sciences; belongs to defence lands. Here-
in, the state land ownership right arises
and exercises through the state executive
bodies in accordance with the powers
defined by the LCU. In particular, the
right to dispose such state-owned land
within the boundaries of the settlements

should be carried out in a compliance
with Articles 117, 122 and other articles
of the LCU.

It appears that such legal construc-
tion of the right of state ownership exer-
cising within the boundaries of settled
areas by various executive bodies cannot
be effective because it involves a conflict
of state, public and private interests con-
cerning lands, resulting in the emergence
of various types of land disputes regard-
ing acquisition of land rights, payment
of land tax, territorial planning, control
over land use and protection, and so on.
Therefore, resolving land disputes with-
in the boundaries of the settlements,
courts should primarily adjust whether
the land belong to the state, communal
or private ownership forms that is not so
easy to do due to enshrined in laws two
different ways of defining of the bound-
aries of settlements — on the basis of
planning documentation or materials
from State Land Cadastre.

To summarise, the drawn theoretical
analysis of some legislative novels im-
plementation concerning communal and
state land ownership rights in judicial
practice one cannot but agree that the
changes made to the Land Code of
Ukraine — amendments on the legal
grounds of coming into existence and
realization of the communal and state
ownership of land rights determination,
after an unsuccessful attempt to settle
these issues by delimitation of lands be-
tween the state and local communities
founds the legal bases of new model of
legal regulation of land relations in
Ukraine on the basis of formation of
communal, state and private land owner-
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ship and realisation of subjective land
rights and their jurisdictional protection
in judicial bodies. Meanwhile, enshrined
in the norms of land legislation mecha-
nism of legal regulation of land relations
in the framework of specific forms of
land ownership could not be considered
perfect due to the presence of legal de-
fects such as gaps or conflicts of certain
norms within the LCU, LCU and other
legislative acts, the presence of signifi-
cant number of public authorities that
have the power to state-owned lands of
different categories and functional use.
As set forth in the Land Code of Ukraine,
legal model of land ownership rights

realisation on the basis of three manda-
tory forms of land ownership is incon-
sistent with the Constitution of Ukraine,
namely, with the norms about land own-
ership of Ukrainian people. It seems ap-
propriate to develop and adopt, in ac-
cordance with the Constitution of
Ukraine, not codified law act, but con-
stitutional laws on ownership of land,
land use, protection of land as the main
national wealth, as well as laws on insti-
tutional and functional regulation of land
relations in Ukraine.

Published: Bicuux eocnodapcwvkoeo
cyoouuncmsa, 2014. — Ne 6.
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A. Stativka, Doctor of Laws, Professor Yaro-
slav the Wise National Law University, Cor-
responding Member of the National Academy
of Legal Sciences of Ukraine

Legal principles of modern agrarian reform
in Ukraine and the role of the farmer
in its carrying out

The current land reform in Ukraine
involves transforming, changing and im-
proving agrarian relations in order to
create competitive agricultural manufac-
ture both at the national and internation-
al markets of the agricultural sector of
Ukrainian economics, which would be
sufficient to ensure food security as part
of the national security, and adequate
social standard of living.

Principles, or components, of the
agrarian reform are: firstly, the transfor-
mation of land relations. Changes in this
area aim at improving both economic
and social situation of rural regions. It is
supposed to bring the farmer closer both
to land ownership and to making land
market.

At the legislative level, the agrarian
reform was initiated by the Resolution
of the Verkhovna Rada of Ukraine «On
the land reform» of December 18, 1990'.

! TIpo 3emenbHy pedopmy: 3akoH YKpaiHu
Big 18 rpyaust 1990 p.: [EnextponHuii pe-

Due to it, all lands of the Ukrainian SSR
were declared the object of the land re-
form. The task of the stated reform is:
redistribution of lands while giving them
to citizens for lifetime ownership with
hereditary succession and to collective
and state farms, other enterprises, insti-
tutions and organizations for permanent
possession and use, in order to create the
conditions for equal development of
various land management patterns, form-
ing mixed economy, rational use and
protection of land. These changes are
primarily concerned with the land own-
ership relations, possession, use and dis-
posal of land plots as the main means of
manufacture in agriculture. Thus, the
land reform in Ukraine, as the part of
agrarian reform, has the distinct agrari-
an, agricultural nature, as it concerns
particularly with relations on agricul-
tural land use.

cypc]. — Pexxum moctymy: http://zakon2.rada.
gov.ua/laws/show/563-12
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Reforming the land relations should
resolve the issue on bringing the farmer
closer to land ownership and other means
of manufacture, which should be consid-
ered as one of the most important tasks
of the land reform. This problem was
solved through the use of mechanisms
for sharing of lands, which belong to
agricultural enterprises.

The legal principles of land sharing
were provided by the Decrees of the
President of Ukraine: of November 10,
1994 «On urgent measures to accelerate
the land reform in agricultural manufac-
ture area»'; of August 8, 1995 «On the
procedure of sharing lands transferred to
collective ownership for agricultural en-
terprises and organizations»?; of Decem-
ber 3, 1999 «On urgent measures to ac-
celerate the agricultural sector reformy*
and others.

Sharing was done for agricultural
lands transferred to collective ownership
for collective agricultural enterprises,
agricultural cooperative societies, agri-

! TIpo HeBiAKIaaHI 3aXOH MO0 TPHUCKO-
penHst 3emMenbHOT pedopmu y chepi cisibebko-
rocrojapcbkoro BupoouunTea: Ykas I1pesu-
neHTa Ykpainu Bix 10 nmucromama 1994 p.:
[EnextponHunii pecypc]. — Pexxum moctymy:
http://zakon2.rada.gov.ua/laws/show/666/94.

2 Tlpo mopsiIOK MarBaHHS 3eMellb Nepea-
HUX y KOJIEKTHBHY BIACHICTH CiJIbCHKOT'OCIIO-
JIApChKUM MiAMPHEMCTBAM 1 OpTaHi3alisaMu:
VYka3 [lpesunenrta Ykpainu Big 8 ceprus 1995
p.: [EnexTponnuit pecypc]. — Pexxum nocrymy:
http://zakon2.rada.gov.ua/laws/show/720/95.

3 TIpo HeBiAKIAAHI 3aXOH 100 MPUCKO-
peHHs peopMyBaHHS arpapHOro CEKTOpa eKo-
Homikn: Yka3 [Ipe3nnenta Ykpainu Big 3 rpya-
Hs 1999p.: [EnexTporHuii pecypc]. — Pesxxum
moctymy: http://zakon4.rada.gov.ua/laws/
show/1529/99.

cultural companies, including those es-
tablished on the basis of state owned
farm (sovkhoz) and other state owned
agricultural enterprises. Land sharing
provided for determining the amount of
land (share) in the collective land owner-
ship on each member of the agricultural
enterprise. In case the person left the
agricultural enterprise, he filed the ap-
plication on land allotment in kind in the
prescribed manner, and the state act of
land ownership was issued.

The important task of the land reform
is creating and functioning of the land
market. Because of the lack of the le-
gitimate, transparent land market, the
transformation of land relations cannot
be considered logically completed. The
transformations of land relations in our
country have become gradual and long
lasting. Today the critical issue is the
urgent adoption of the law «On the pur-
chase and sale of land».

Secondly, the important component
of the agrarian reform is to change the
ownership relations to the property as
agricultural manufacture facilities, i.e. to
transform property relations in agricul-
ture. The Decree of the President of
Ukraine «On measures to protect the
property rights of farmers in the process
of reforming the agricultural sector of
economy» of January 29, 2001* provid-
ed that the complete reform of the agri-
cultural sector of the economy based on

4 TIpo 3axomu II0A0 3a0€3MEUCHHS 3aXUCTY
MaifHOBHX IIPaB CeJISIH y poLeci pe)opMyBaH-
HS arpapHOro ceKTopa ekoHoMiku: Yka3s [Ipe-
supeHTa Ykpainu Bix 29 ciuns 2001 p.: [Enex-
TpoHHUH pecypc]. — Pexum goctymy: http://
zakon4.rada.gov.ua/laws/show/62/2001.
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the private property is the urgent task of
executive power authorities. To execute
the Decree of the President, on February
28, 2001, the Resolution of the Cabinet
of Ministers of Ukraine «On the regula-
tion of issues to protect the property
rights of farmers in the process of re-
forming the agricultural sector of
economy»' approved: «Methods to detail
composition and value of share property
funds of the members of collective agri-
cultural enterprises, including reorga-
nized onesy; «Procedure to determine
the property shares size of the members
of collective agricultural enterprises and
their documentary certification»; «Stan-
dard provisions of the committee on
property issues that arise in the process
of reforming the agricultural sector» and
others. These regulations have basically
provided the process of sharing property
of the agricultural enterprises, and to a
certain extent the process of allotting the
relevant property to the ex-members of
collective agricultural enterprises.
Thirdly, the direction of the agrarian
reform is restructuring agricultural man-
ufacture connected with the emergence
of new subjects of agrarian business, its
organizational and legal forms. The legal
principles of these transformations are
provided by the Decree of the President
of Ukraine «On urgent measures to ac-
celerate the agricultural sector reform»

' TIpo BperyJtoBaHHsI MUTaHb MO0 3a0€3-
MIEYCHHSI 3aXMCTy MalHOBHX MPaB CEJISH Y TPO-
neci peopMyBaHHs arpapHOro CEKTOPY €KO-
Homiku: [locranoBa Kabinety MinicTpiB
VYxpainn Bix 28 motoro 2001 p.: [EnexTponHui
pecypc]. — Pexxum noctymy: http://zakon4.rada.
gov.ua/laws/show/177-2001-%D0 %BF.

of December 3, 1999%, according to
which the collective agricultural enter-
prises have been restructured into the
agricultural enterprises of private owner-
ship to land and property, into agricul-
tural companies, agricultural cooperative
societies, farm enterprises etc. These
subjects of agrarian business act under
the provisions of the Civil and Business
Codes of Ukraine, Laws of Ukraine «On
business companies» of September 19,
1991; «On joint stock companies» of 17
September 2008; «On farm enterprises»
of June 19, 2003; «On agricultural coop-
eration» of November 20, 20123 etc., and
provide agricultural manufacture along
with state and public enterprises.
Attention is drawn to the Decree of
the President of Ukraine of April 12,
2000 «On ensuring economic interests
and social protection of the rural social
workers and resolving certain issues that
arose during the land reform», which

2 TIpo HeBiAKIaIHI 3aXOAH IOJ0 MPUCKO-
peHHs peopMyBaHHS arpapHOro CEKTOpPY €KO-
Homiku: Yka3 [Ipesnnenra Ykpainu Big 3 rpya-
s 1999 p.: [Enextponnuii pecypc]. — Pexum
noctymy: http://zakonO.rada.gov.ua/laws/
show/1529/99.

> Ilpo rocmomapcbKi ToBapHCTBa: 3aKOH
VYkpainu Big 19 Bepecus 1991 p.: [EnextponHuit
pecypc]. — Pexxum noctyny: http:/zakon2.rada.
gov.ua/laws/show/1576-12; [Ipo akuionepHi To-
BapucTBa: 3akoH YKkpaiuu Bix 17 Bepecust 2008
p.:[Enextponnuii pecypc]. — Pexum gocrymy:
http://zakon4.rada.gov.ua/laws/show/514-17;
[Ipo pepmepcpke rocmogapcTBo: 3aKoH YKpai-
uu Big 19 uepsus 2003 p.: [EnexTpoHHuUi pe-
cypc]. — Pexxum noctymy: http:/zakon4.rada.
gov.ua/laws/show/973-15; IIpo cinbcbkorocmo-
JlapchbKy Koomepamniio: 3akoH Ykpainu Bix 20
nucromana 2012 p.: [EnexTponHmit pecypc]. —
Pexxum moctymy: http://zakon2.rada.gov.ua/
laws/show/5495-17.
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created the legal principles for private
and leased agricultural enterprises'. The
Cabinet of Ministers of Ukraine was in-
structed to determine the organizational
and property principles for private and
leased agricultural enterprise, provided
that the said enterprise is founded on the
property of a natural person, and the ac-
tivity of this enterprise is carried out on
the basis of lease of land shares, prop-
erty, using labor of the natural persons
under the employment contracts. Until
now this order is not executed, and the
Decree of the President was abolished.

The agrarian reform and well-direct-
ed agricultural policy for denationaliza-
tion and privatization of agricultural sec-
tor property, realizing the right of private
land ownership, cause the processes of
reorientation, finding new forms of busi-
ness management. This resulted in big
organizational forms — agriholdings. The
latter function under the Law of Ukraine
«On holding companies in Ukraine» of
March 15, 2006°.

Restructuring agricultural manufac-
ture allowed for creating new, previ-
ously unknown, agricultural manufactur-
ers, namely personal farm households.
The Law of Ukraine «On personal farm

! TIpo 3abe3reueHHs1 eKOHOMIYHUX IHTEPECIB
1 COIIATTPHOTO 3aXHCTY MPAIliBHHUKIB COMiaIbHOT
cthepu cena Ta BUPIIEHHS OKPEMUX U TAHb, 110
BUHUKJIU B [IPOIIECI TPOBEJCHHS 36MEJIBHOI pe-
dhopmu: Vka3s IIpesuaenrta Ykpainu Bif 12 kBiT-
Hs1 2000 p.(BTpaTuB YMHHICTB): [EnekTpoHHNH
pecypc]. — Pexxum goctyny: http:/zakon2.rada.
gov.ua/laws/show/584/2000.

2 TIpo xonauHTOBI KoMMaHii B YkpaiHi: 3a-
KoH Ykpainu Bix 15 6epesns 2006 p.: [Enexk-
TpoHHUH pecypc]. — Pexxum moctyny: http://
zakonO.rada.gov.ua/laws/show/3528-15.

households» of May 15, 2003° defines
the legal, organizational, economic and
social principles of these farm house-
holds.

Fourthly, forming the agricultural
market infrastructure is an integral part
of the agrarian reform. Creating proper
agricultural market infrastructure is a
condition for developing market rela-
tions. Thus, the agricultural market in-
frastructure should be developed taking
into account the features of agricultural
manufacture, including increased manu-
facturing risk, seasonality, remoteness of
processing, storage and marketing, ser-
vicing and other facilities. The required
agricultural market infrastructure should
be formed taking into account the needs
of agricultural manufacturers, and there-
fore it was provided for establishing and
functioning of wholesale markets of ag-
ricultural products agricultural stocks,
auctions, fairs, agricultural and trade
houses, procurement cooperatives etc.
Their task was to store, to sell tradable
agricultural products, to supply materials
and equipment, and to maintain the ser-
vice of agricultural manufacturers.

The legal principles for the function-
ing of wholesale markets of agricultural
products are posed by a number of regu-
lations. For example, the above men-
tioned Decree of the President of Ukraine
«On urgent measures to accelerate the
agricultural sector reform» of December
3, 1999 provide for establishing agricul-
tural stocks, wholesale markets of agri-

3 TIpo ocoOuCTE CeNSTHChKE rOCMOAAPCTBO:
3akoH Ykpainu Bix 15 tpaBus 2003 p.: [Emnek-
TpoHHUH pecypc]. — Pexum goctymy: http://
zakonO.rada.gov.ua/laws/show/742-15.
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cultural products, agricultural and trade
houses, auctions, fairs, procurement co-
operatives. The establishment of the
marketable agricultural market is also
provided by the Decrees of the Presi-
dent: «On measures to ensure forming
and functioning of the agricultural mar-
ket» of June 6, 2000'; «On measures to
accelerate the development of the agri-
cultural market» of August 8, 2002%; «On
measures to develop the agricultural
market» of August 30, 2004° and others.

The Resolution of the Cabinet of
Ministers of Ukraine «On measures to
establish wholesale food markets, pro-
curement of agricultural products at the
farms of the private sector, reforming
consumer cooperative system» of March
19, 1997* approved the measures to es-
tablish wholesale food markets, procure-
ment of agricultural products at the

! TIpo 3axoau mo10 3abe3neueHus hopmy-
BaHHA Ta (QYHKIIIOHYBAaHHS arpapHOro PHHKY:
Vxa3 [Ipesunenta Ykpaiau Bix 6 uepsas 2000
p.: [ExexTponnuii pecypc|. — Pexxum nocrymy:
http://zakonl.rada.gov.ua/laws/show/767/2000.

2 TIpo 3ax0Au 00 IPHCKOPEHHS PO3BUTKY
arpapHoro puHky: Yka3 [lpe3unenta Ykpainu
Bizg 8 ceprnst 2002 p.: [EnexTponHwuii pecypce]. —
Pexxum noctymy: http://zakon3.rada.gov.ua/
laws/show/694/2002.

3 TIpo 3aX0au IIOI0 PO3BUTKY arpapHOro
punky: Yka3 [Ipesnnenrta Ykpainu Bin 30 cep-
nHs 2004 p.: [Enextponnuii pecypcel. — Pexum
moctymy: http://zakon4.rada.gov.ua/laws/
show/1021/2004.

* TIpo 3ax0/¢ IOJ0 CTBOPEHHS ONITOBO-IIPO-
TOBOJBYMX PUHKIB, OpTaHi3aiii 3aKyIiBerb
CLIIBCHKOTOCIIOIAPCHKOT IIPOIYKIIiT B TOCHIOAAp-
CTBaxX MPHUBATHOT'O CEKTOPY, pepopmMyBaHHs
cUcTeMu crokupuoi koomnepanii: [locranosa
KabGineTy MinictpiB Ykpainu Bix 19 6epesns
1997 p. : [Enexrponnuii pecypc|. — Pexxum mo-
ctyny: http://zakon4.rada.gov.ua/laws/
show/246-97-nn

farms of the private sector, reforming
consumer cooperative system. The gov-
ernment provided, in particular, for the
development and approval of the Regu-
lation on the wholesale food market. The
Resolution of the Cabinet of Ministers
of Ukraine «On the concept for develop-
ing the exchange market of agricultural
products» of August 5, 1997 approved
the Concept for developing the exchange
market of agricultural products®. The
Resolution of the Cabinet of Ministers
of Ukraine «On the wholesale food mar-
kets» of June 9, 1999 set more specific
measures for the establishing and func-
tioning of the wholesale market®. The
Resolution of the Cabinet of Ministers
of Ukraine «On enhancing activity of the
stock market of agricultural products and
materials and equipment necessary for
its needs» of October 19, 1999 fixed the
provision for the purchase of agricul-
tural products and food for public use,
their sale from the state resources and
state reserve, as well as the supply of
enterprises with materials and equip-
ment’. Of great importance for the de-

5 TIpo KOHIIETIIIiF0 PO3BUTKY Oip)KOBOTO PHH-
Ky cliabcbKorocmoaapcbkoi nmpoayxkiuii: I[locra-
nosa KabGinety MinicTpiB Ykpainu Big 5 cep-
mHs 1997p.: [Enextponnmii pecypc]. — Pexxum
moctymy: http://zakon2.rada.gov.ua/laws/
show/848-97-%D0%BF.

¢ TIpo omrToBi MpogoBOIbYl puHKH: [TocTa-
HoBoto Kabinery MinicTpiB Ykpainu Bij 9
yepBHs 1999 p.: [Enextponnuii pecypc]. — Pe-
JKUM poctyny: http://zakon2.rada.gov.ua/laws/
show/997-99-%D0%BF.

7 TIpo akTHUBI3ali0 AisSTBHOCTI GipKOBOTO
PHHKY IPOAYKIIii arpOIPOMHUCIIOBOTO KOMIIJICK-
Cy Ta HeOOX1THUX NJIs1 HOro moTped MaTepialb-
HO-TeXHIYHHX pecypci: [loctanoBoro Kabine-
Ty MinictpiB Ykpaiuu Bijg 19 xxoBtast 1999p.:

194

Yearbook of ukrainiamn law



[StatiylkaPAW

Ihegall peindiiles off medo agraden retuem fin leaine
fandfthe}roleYofitheyfarmerdingitsfcarnyinggout]

velopment of the wholesale market of
agricultural products is the Resolution of
the Cabinet of Ministers of Ukraine «On
establishing the agricultural stock» of
December 26, 2005' and others. At the
level of law, establishing and functioning
of wholesale markets has been regulated
by the Law of Ukraine «On the whole-
sale markets of agricultural products» of
June 25, 20092, This law establishes the
legal principles of wholesale agricul-
tural markets activity in the country. It
regulates relations in this area and is
aimed at protecting the rights and inter-
ests of agricultural manufacturers en-
gaged in wholesale homegrown prod-
ucts. However, this Law does not regu-
late a number of issues, and therefore
other delegated legislation referring to
this area is adopted.

Fifthly, the essential direction in the
agrarian reform is to strengthen the pro-
tection of agriculture. In a competitive
environment, the latter cannot function
without specific measures of its state
support. Such support lies in using gov-
ernment pledged grain purchases, credit
subsidies, specific insurance features,
donations etc.

The Law of Ukraine «On stimulating

[EnextponHuii pecypc]. — Pexum moctymy:
http:/zakonl.rada.gov.ua/laws/show/1928-99-
%D0%BF.

! Ilpo cTBOpeHHs arpapHoi 6ipxki: [Tocrano-
Ba MinictpiB Ykpainu Big 26 rpyaas 2005p.:
[EnextponHuit pecypc]. — Pexum noctymy:
http://zakonl.rada.gov.ua/laws/show/1285-2005-
%D0%BF.

2 TIpo onTOBI PUHKH CiTBCHKOTOCTIOAAPCHKOT
npoaykuii: 3akon Ykpainu Big 25 4epBHS
2009p.: [EnexTponnmii pecypc|. — Pexxum mo-
ctyny: http://zakon3.rada.gov.ua/laws/
show/1561-17.

agricultural development in 2001-2004»
of January 18, 2001° is important for
state support of the agricultural sector
and its central link — agriculture. This
Law defines specific features of tax and
budget policy in agriculture, credit sup-
port of agricultural producers, insurance
against risks in agricultural manufacture.
The system of state protection measures
of agricultural producers is fixed in the
Laws of Ukraine «On state support of
agriculture of Ukraine» of June 24,
2004 «On the main principles of the
state agricultural policy until 2015» of
October 18, 2005° etc.

It should be noted, that even partial
list and shallow analysis of just stated
laws and legal acts, which form the legal
principles of the agrarian reforms, devel-
oping agricultural relations, can be the
evidence of its permanent status, con-
stant content, corresponding to the mar-
ket conditions.

The practical application analysis of
the recently adopted laws and delegated
legislation somehow related to the agrar-
ian reform indicates the lack of attention
to the role and importance of the farmer

* TIpo CTUMYJTFOBaHHS PO3BUTKY CIJTbCHKOTO
rocriogapcetba Ha riepiox 2001-2004 pokis: 3a-
KoH Ykpainu Bix 18 ciurs 2001 p.: [EnexTpon-
HUH pecypc]. — Pesxxum noctymy: http:/zakon2.
rada.gov.ua/laws/show/2238-14

* TIpo mepkaBHY MiITPUMKY CIITBCHKOTO TO-
crogapcTBa Ykpainu: 3akoH Ykpainu Big 24
yepBHs 2004 p.: [EnekTponnuii pecypc]. — Pe-
UM jpoctyny: http:/zakonl.rada.gov.ua/laws/
show/1877-15.

5 TIpo OCHOBHI 3acaju JEepPKaBHOI arpapHoOi
TOMITHKY Ha niepiox 110 2015 poky: 3akon Ykpai-
Hu Bix 18 xoBTH 2005 p.: [EnexTpoHHHiA pe-
cypc]. — Pexxum moctymy: http://zakon4.rada.
gov.ua/laws/show/2982-15.
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in the transformations of agriculture, on
the one hand, and the contradiction of
conceptual approaches to covering such
role of the agricultural people as a
whole — on the other. Since this issue is
not given due attention, this affects the
total level of theoretical justifications,
conclusions, complicates their specifica-
tion, and as a result, adversely affects the
process of solving important issues of
effective social and economic develop-
ment of agriculture and the entire agri-
cultural sector of economy.

Therefore, the task of agro-legal sci-
ence reflecting the higher study level of
the objective development processes of
agrarian relations is to explore important
aspects of the farmers’ role in the agrar-
ian reform. It is obvious, that agrarian
relations are the subject of the relevant
theoretical justification of productive
and social relations to be applied in ag-
riculture. However, it is also the feed-
back to test the quality of scientific char-
acter and further development of agro-
legal science. Here agro-legal science,
along with others, has contributed and
will contribute to the development and
implementation of one of the main issues
on establishing democratic system of
agrarian relations in the agrarian area,
forming in the present conditions on this
basis effective farming owners as busi-
ness people having the ownership right
to land, and other means of manufacture.
This does not exclude their collective
use, but only on a voluntary basis.

Thus, there is a need to analyze some
aspects of the farmer’s ownership right
to land, which is the foundation for the
whole system of agrarian relations he

takes part in, as the agricultural product
manufacturer, in terms of his value ori-
entation.

The land reform, as part of the agrar-
ian reform, provides for the use of the
thesis «lands to the farmersy», which is
the basis for the theoretical analysis of
the problems, hiding the principle of so-
cial justice. In addition, another thesis
«the land belongs to those who cultivate
it», which 1s derived from the first one,
should specify it. But it does not reveal
the nature of the farmers through dif-
ferentiating them as agricultural product
manufacturers, including their profes-
sional skills, diligence, skills to work as
landowners, land users or hired farm
managers etc.

It should be noted, that no matter
how socio-economic elements of the
agrarian relations changed in the life of
the farmers, the essence of the farmer,
specific features of his work, life, cus-
toms, mentality etc. are set in stone.
However, one should keep in mind the
important attribute of the farmer — the
special type of activity. The farmer, as is
evident from reference books, is a person
who cultivates land'. Representatives of
the modern agro-legal science, exploring
the concept «farmer», identify farmer
with the country dweller, who is also
engaged in cultivating land?.

! Tans, B. U. ToakoBBI# CIOBaph KUBOTO
BeMKopycckoro si3bika [ Texer] / B. lanb. — M.:
Pyc. a3. T. 3. TI. — 1981. — 555 c.

2 €pmosienko B. M. TToxomKkeHHS TOHATTS
«CeJSTHUHY» K OCHOBOTOJOXKHOI KaTeropii
arpapnoro npasa [Texcr] / B. M. €pmornenko /
Martepianu kpyrioro crory (Xapkis, 6 TpyaHs
2013p.): 30. Te3 HAyK. JOK. (3a 3ar. pex. A. I1. ['eTs-
Mana; Hai. yu-T «lOpua. akan. Ykpaidu im.
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Therefore, the social role of the farm-
er is to use their labor in cultivating land.
In this context, the question arises: how
the agrarian reform affects the increase
of the farmer’s social role? Clarification
of this issue allows determining his so-
cial status in the land relations, which are
the central ones but present only the part
of the agrarian relations. Therefore, it is
advisable to stop upon some aspects of
this issue.

We have mentioned above the land
sharing mechanism. The latter involved
determining the land share in the collec-
tive ownership land of each member of
the agricultural enterprise. In case the
person left the agricultural enterprise, he
filed the application on land allotment in
kind in the prescribed manner, and the
state act of land ownership was issued.
It should be noted that the above legisla-
tive provisions allowed more than 6 mil-
lion farmers to become agricultural land
owners. The question arises, whether the
state act of agricultural land ownership,
received in the result of sharing, makes
the farmer an effective owner or increas-
es his role as a farmer, whose work lies
in growing agricultural products on this
land plot?

It is necessary to bear in mind that
our country has on average 4.1 ha of the
shared land for each farmer. This con-
tributed to creating nearly 500 thousand

SApocmaBa Mynaporo». — X.: [Ipaso 2013. —
336 c.; baraii H. O. CenstacTBO: TTpo0iemMu 3a-
KOHOJIABYOT'O BU3HAYCHHS MOHATTs // [Ipobiiemu
PO3BUTKY arpapHoOro Ta 3eMeJIbHOTO IIpaBa
VYkpainu: marepianun MiXHapoIHOT HAYKOBO-
npakTudHoi KoH(pepenmii (M. Kuis, 25 TpaBHS
2011 p.). — K.: BugaBHUIITBO TeorpadidHOi Ti-
teparypu <O6pii>, 2011. — C.64—-66.

private agricultural enterprises. The lat-
ter allow meeting personal needs through
manufacturing, processing and con-
sumption of agricultural products, sell-
ing its surplus and providing services
using property of such agricultural en-
terprises, including agricultural tourism.
The rest of the farmers, most of them,
have rented out the land plots owned by
them. The stated above suggests, firstly,
that the state act of land ownership lim-
its to some extent the right of the land
share owner. In most cases, the farmer,
due to the lack of proper materials and
equipment, is actually forced to bring the
share in the authorized capital of some
agricultural enterprises, and, often fraud-
ulently, to conclude agreements on land
lease, depriving himself of free disposal
of land ownership. Professor V. I. Sem-
chyk notes: «If someone thinks that
citizens who have the state acts of land
ownership are the rightful owners, he is
wrong, because they do not know the
location of their areas. Besides, all state
acts are kept in the safe boxes of the
private enterprise managers. Farmers
cannot take them back, as the lease
agreements are usually concluded for the
long termy»'.

When the farmer concludes the lease
agreement with an agricultural enter-
prise, such as farm household, agricul-
tural limited liability company, etc., this
deprives him not only of land cultivat-
ing, but also of controlling the land use.
Such farmer is usually not a founder or
member of a particular company, and has

! Kaprierko, O. Komy 3aBacae arpapue mpa-
Bo [Texct] / O. Kapmenko // — Cinbebki BicTi. —
2012. — 19 uepBHs. — C. 1-2.
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often no labor relations with it. In this
case, the farmer is given the «passive»
role of the observer in accumulating the
capital by the private enterprise found-
ers. The lease of land by the farmer to a
natural person or legal entity under var-
ious circumstances as a means of manu-
facture does not create conditions for
him to cultivate land and to be engaged
in labor activity.

Here the ratio of lease relations to the
farmer’s land is the opposite of the prin-
ciple launched by the agrarian reform:
the land belongs to those who cultivate
it. This results in the loss of the social
purpose of the farmer as agriculturalist
being the moral value of the society.

Secondly, the narrowing of the farm-
er’s social function as the main produc-
tive force in agriculture happens due to
the processes associated with the opti-
mization of land use by the private
households and consolidation of the ag-
ricultural land plots and the more effi-
cient landownership for agricultural
manufacturers, the influence mechanism
on creating and developing subjects per-
forming large commodity agricultural
manufacture, which inevitably affects its
efficiency. Thus, improving the efficien-
cy of the agricultural manufacture, sus-
tainable development, is associated with
large and extra-large agricultural busi-
ness, which is now represented by agri-
holdings. The latter attempt to monopo-
lize the relations in land use.

Professor M. V. Shulga notes that in
this case agriholdings occupy the domi-
nant position in the market as manufac-
turers and exporters of agricultural prod-
ucts, having access to relatively cheap

foreign bank loans. Manufacturing
cheaper agricultural products, all men-
tioned subjects almost drive small-scale
and medium-sized agricultural manufac-
turers out of the food market. Satisfying
their private interests, agriholding leave
aside social aspects of agricultural man-
ufacture'. It should be added that agri-
holdings are the «oligarchs-latifundists
if they do not have their own subsidiary
personal plots, they are not farmers, not
direct agricultural manufacturers, but
large entrepreneurs, latifundists of agri-
business, a peculiar kind of landown-
ersy.

Thus, it is clear that the land reform
in Ukraine has minimized the social role
of the farmer. Since it was initiated
«from abovey, it forgot about the farmer
as the main subject of the agrarian trans-
formations in agriculture, the person
with the special agricultural way of life.
Formally, the farmer’s part in agrarian
transformations is provided on the legal
level, but his status as a major acting
person in them deserves the non-priority
enhancing of his social role and eco-
nomic freedom under market conditions.
The private land ownership, which the
farmer received after the agrarian re-
form, should give him confidence that
the product of his work will not be taken
from him, peace, and the desire for a

! [yasra M. B. Jlo nuTanHs npo nepcrek-
THBH CTAJOTO PO3BUTKY CUITBCHKHX TEPUTOPIN
[Texcr] / M. B. Illynbra / AktyanbHi npodieMu
IOpUAMYHOT HayKu: 30. Te3 MiXHap. HayK.-
npakT. KoH(. «J{BaHAIIATI OCIHHI OPHINYHI
quTaHHsD» (M. XMETbHUIBKUH, 8-9 muct. 2013
p. / XMEIbHULOBKUN YH-T yIIP. Ta MpaBa. —
XMenbHULBKUH : XMeJIbHUL. YH-T yIIpaB. Ta
mpaga, 2013. - 4. 1. —c. 180.
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constant hard work, transforming his
work into material, moral, spiritual and
other things.

Thus, the private land ownership, fair
mechanism for its economic and legal
implementation, is a factor of the effi-
cient farmer’s activity regardless of the
form of business management. The con-
dition describing who owns and man-
ages the land, what is the role and place
of the farmer in land ownership, estab-
lishes rational socio-economic structure
of the agricultural system, and provides
activity, efficient incentives for econom-
ic use of the land by the farmer. In this
context, the opinion of Professor
V. V. Nosik is considered quite reason-
able that the landowner and the corn
grower should be combined in one per-
son, manufactured agricultural products
should belong to its manufacturer and

can be easily sold it in national and for-
eign markets'.

This creates the proper socio-eco-
nomic environment which enables inter-
esting life and work for the farmer as the
main production force in agriculture, on
which the welfare of the population de-
pends. Farmers working on the land «de-
serve universal respect as those who
preserve national traditions, high civil
morality and consciousness».

In this approach, the social role of the
farmer is significant, actually not exag-
gerated; and in case this approach is ab-
sent, the social role is only the declared.

Published: Hayrosuti sichux Hayionanoho-
20 yHieepcumemy Oiopecypcie i npupoooKopuc-
myeanns Yrpainu: Cepis «lIpasoy / 3a peo.
/. O. Menvnuuyk. — K., 2014. — Bun.. 197. —
Y. 1. —C. 45-56.

' Hocik B. B. IOpuauuna npuposia npuHIHK-
miB 3eMenbHOTO TpaBa [Tekct] / B. B. Hocixk //
AKTyanpHI TpOOIeMH IOPUANIHOI HAYKH: 30.
Te3 MiXKHAp. HayK.-PaKT. KoH(D. «J[BaHamsTi
OCIHHI IOpUINYHI YUTAHHS» (M. XMEIBHUIIb-
kuii, 8-9 mucronama 2013 p.) / XMenbHULIIBKUT
YH-T yIp. Ta IpaBa. — XMEJIbHULUBKUN: XMeNb-
HUIIBKUH YH-T yIIp. Ta mpasa, 2013. — Y. 1. —
C. 148.

2 3eMJIi ClIIbCHKOTOCTIONAPCHKOTO MPHU3HA-
YeHHS: TIpaBa rpoMansH Ykpainu. [Tekcr] / 3a
pen. H. I. Tutosa. — JI. : TTAIC, 2005. —c. 275
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M. Shulha, Doctor of Laws, Professor, Head
of the Department of Land and Agrarian law
of Yaroslav the Wise National Law Univer-
sity

Responsibility in land law

Legal responsibility — is one of the
most important guarantees of constitu-
tionality, legal order and implementation
of rights and freedoms of citizens, includ-
ing in the sphere of land legal relation-
ship. Research of actual problems of the
essence and characteristics of legal liabil-
ity for violations in land relationship is
important and essential not only for law
science, law-making, but also for the ap-
plication of law. They acquire particular
significance in modern conditions when,
on one hand, rights on land, guaranteed
by Constitution of Ukraine, legality and
legal order are violated, on the other
hand — there is total responsibility for
violations of land legislation. Necessities
of analysis of problems of legal liability
in the land law are conditioned by current
and future requirements development of
land law science. Theoretical aspects of
legal liability in the land law repeatedly
studied in monographs scientific articles,
dissertations, as in the Soviet', so in the

' See. : [IpaBo 3eMIenONb30BAHUS U €TI0
BubL — M.: FOpun. mut., 1964; [IpaBoBoe obec-
MEYCHUE PAIMOHAIBHOTO UCIIOIb30BAHHUS 36M-

modern times?®. They also set out in text-
books and handbooks land law?.

au B CCCP. — M.: Hayka. — 1969; Epode-
eB b. B. OcHOBBI 3eMenbHOTO NpaBa (TeopeTu-
yeckue Bonpocsel). — M.: FOpun. aut. — 1971;
Kazanner H. JI. 3akoHogaTeibHbIE OCHOBBI
coBeTCKOro 3eMenbHoro crposg B CCCP. — M.:
HOpua. nut. — 1971; Ocunos H. T. Teopetnue-
CKHE MPOOIEMBI COBETCKOTO 3€MEIBHOTO Tpa-
Ba. —JI.: U3a-Bo JIT'Y. — 1972; Turora H. 1. Ot-
BETCTBEHHOCTH 33 HApPYIIEHUE 3aKOHO/ATEeb-
cTBa 00 oxpane nmpupoxasl. — JIpBoB. — 1973;
Ps60B A. A. Oxpana mpaBa rocyJapCTBCHHOMN
COOCTBEHHOCTH Ha 3€MITIO M IIPaBa 3€MJICHONb-
3oBanus. — Kazane. — 1976; M3maiinos O. B. Ot-
BETCTBEHHOCTH 32 HapyIICHHUE 3eMEIBHOTO 3a-
KOHOZIaTeNbCTBA: aBTOPE. JHC. ... KaH. IOPU/L.
Hayk. — M., 1973; llemmyuenko 0. C., MyH-
1sH B. JI., Po3zoBckmii b. I. FOpunnueckas ot-
BETCTBEHHOCTB B 00JIACTH OXPaHBI OKPY’Kal0-
meit cpenpl. — K., 1978; O6mast Teopus coBeT-
CKOT'0 3eMeJIbHOrO npasa / oTB. pen. I A. Ax-
cenéHnok, . A. Ukonunkas, H. 1. Kpachos. —
M.: Hayka. — 1983. — C. 301-319.

2 Capkicosa T. b. 3emenbHe mpaBomopyIeH-
HsI SIK IT1/ICTaBa FOPUIAYHOL BiJIIOBIIaIbHOCTI
B YkpaiHi: aBToped. AUC. ... KaHA. IOPUL.
Hayk. — Kuis, 2012. — 17 c.

* See .: 3emenbHOE paBo. — M.: FOpua.
nut. — 1969; 3emensHoe mpaBo. — M.: FOpun.
muT. — 1971; CoBeTckoe 3eMenbHOE TpaBo. — M.
KOpua. mut. — 1977; CoBeTckoe 3eMeIbHOE TIpa-
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As aresult of scientific research pro-
duced almost universally accepted rep-
resentations about the essence of legal
liability in land law, the concept of spe-
cies and land violations as grounds for
liability, the features of applying of cer-
tain measures of responsibility.

As an achievement of theoretical
thought in this area should be considered
justification of autonomy land-legal
sanctions or legal land liability, the es-
sence of which is in compulsory termi-
nation or limitation of land rights of vio-
lator. However, further development of
the land — legal theory conditioned by
the current and perspective necessities
of application of law, should be directed
primarily toward elaborating of legal
measures to ensure strict fulfilment of
requirements of land law and increase of
the efficiency of legal responsibility in
this area.

Art. 92 of the Constitution of Ukraine
established that only by laws of Ukraine,
are defined including principles of legal
civil liability; acts that are crimes, ad-
ministrative or disciplinary offenses, and
liability for them. The foregoing funda-
mental constitutional provisions form
the basis of the traditional allocation of

B0 / mox. pex. npod. B. C. lenectoBa. — Xapsb-
KoB: Buma mkona, u3n-so npu XapbK. UH-TE,
1981; 3emenbHe npaBo YKpaiHu: HiAPYYHHK /
M. B. lllynsra (kep. aBT. koi1.), [. B. AHicimoBa,
H. O. Barait, A. I1. T'ereman Ta in. — K.: FOpin-
koM [HTep. — 2004; 3emensHe mpaBo YKpaiHH:
nigpyud. / I'. 1. bamwok, T. O. KoBanenko,
B. B. Hocik Ta iH.; 3a pea. B. B. Hocika. — K.:
Bunasuuuo-nonirpadiunuii nentp «KnuiBcbkuii
yHiBepcuTeT», 2008; 3emenbHe MpaBo: miIpyd-
Huk / M. B. Illynera, H. O. baraii, B. I. [opnees
Ta iH.; 32 pea. M. B. Ulynseru. — X.: Ilpaso,
2014. - 520 c. Ta iH.

these major sectional types of legal re-
sponsibility: civil, criminal, administra-
tive and disciplinary. In addition, in view
of the various characteristics and aspects
of the offense as the basis of legal liabil-
ity, and sectional affiliation of norm for
the violation of which a person must
comply, subjects who carry it in a certain
way, distinguish also constitutional and
material liability. Sectional kinds of legal
responsibility are a necessary condition
for strengthening of law and legal order.
Legal responsibility for the offense of
land relationship in modern legal litera-
ture is defined as a special kind of guard-
ing relationship type, which appears
from the combination of legal norms
with legal liability for the offense in land
relationship as a legal fact, in which im-
plemented the right of the state to protect
the respective values, on which infring-
es land offense, to restore the violated
right or claim a compensation for dam-
ages, that is to punish the guilty person,
and require the offender to suffer from
some deprivations of personal, property
or organizational character’.

Authors of scientific and practical
commentary to the Land Code of
Ukraine A. M. Miroshnichenko and
R. I. Marusenko rightly point out that the
legal responsibility can be defined as the
relationship with the forced imposition
of additional duties with negative nature
on the offender or deprivation of rights
in connection with the commission of
the offense?.

! Capkicosa T. b. 3emelpHe paBoONopyIeH-
HSI SIK ITi/ICTaBa IOPUIWYHOI BiJMOBITaIbHOCTI
B YkpaiHi: aBToped. IuC. ... KaHJ. IOPH]I.
Hayk. — Kuis, 2012. — C. 19.

2 Epodees b. B. 3emenpHoe paBo: yueOH. —
1999. — C. 506.
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In the conditions of development of
legal state one of the most important
guarantees of the rights and freedoms of
land relations traditionally recognized
their legal protection. In the process of
protecting the violated rights of subjects
of land relationships is inextricably
linked to the question of bringing legal
responsibility of specific offenders. To-
day the problem of ensuring proper com-
pliance with land legislation through the
full range of potential measures of legal
liability for violations of land legislation
substantially actualized. This especially
concerns the specific application such
liability and its grounds and kinds.

Peculiarity of legal responsibility in
Ukraine land law is primarily that the
Land Code of Ukraine uses dualistic ap-
proach to determine its legal nature.
First, the Land Code of Ukraine regards
it as a guarantee of protection of land
ownership. Thus, articles 154; 155 Land
Code establishes liability of executive
power and local authorities for violation
of land ownership and for the publica-
tion of acts that violate the rights of land
owners. Secondly, it also serves as an
independent legal remedy forced to re-
spond by government influence against
those who violate the law of the land.

In addition, the specific features that
characterize this responsibility should
include blanketnist of the legal norms
that create legal institution of legal lia-
bility in the land law, and insufficient
systematization of legal rules governing
relations in the field of legal liability for
land offense.

Thus, current version of art. 211 LC
of Ukraine, entitled «Responsibility for

violations of land legislation» provides
that citizens and legal entities bear civil,
administrative or criminal liability under
the law for violations inexhaustible list
of which contained in this article. So the
norm is actually limiting the range of
possible subjects by citizens and legal
entities, has no regulatory or security
value. This is the archaism in a system
of land regulation, which is still, unfor-
tunately, not overcome, as rightly noted
at the parliamentary hearings'. This
«remnant of the Soviet passed» was as-
signed at the time in Art. 170 Land Code
of the USSR (1970), under which offi-
cials and citizens, guilty in carrying out
violations of land legislation, bear crim-
inal or administrative liability in accord-
ance with the legislation of the USSR
and the Ukrainian SSR.

A separate norm of the Code (Art.
173) regulated relations for the damages
caused by a breach of the land legisla-
tion. In particular, it assumes that com-
panies, organizations, institutions and
citizens must compensate for damage
caused by them as a result of violations
of land legislation. As we see, in this
case it also dealt with the limited number
of people who could be as potential vio-
lators of land legislation.

In connection with the plausible and
reasonable issued a proposal to the new
wording of Article 211 LC of Ukraine:
«Persons, including local authorities and
executive authorities and their officials
are guilty for violating the rules of land

! Mipomrandenko A. M., Mapycenko P. 1. Ha-
YKOBO-TIPAKTHYHHUIH KOMEHTap 0 3eMEITHHOTO
Kozekcy YKpaiHu, 5-¢ BHAaHHS, 3MiHEHE 1 10-
noBHeHe. — K.: Anepta, 2013. — C. 506.
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law, shall be liable under law»'. Signifi-
cantly, the Land Code, such as the Re-
public of Kazakhstan (art. 168) estab-
lishes the position that violations of land
legislation of the Republic of Kazakh-
stan are responsible according to the
laws of the Republic of Kazakhstan.

Code of Belarus about the land (Art.
96) provides that those who break the
law on the protection and use of land are
responsible by legislative acts.

Chapter XIII «Responsibility for
violations in the field of guard and use
of land» Land Code of the Russian Fed-
eration contains three separate articles
with the name «Administrative and
criminal penalties for violations of land»,
«Disciplinary liability offense for land»
and «Compensation for damage caused
by land offenses». The following vari-
ants are solutions to the issue of legal
liability and in the land law of foreign
countries they are more attractive than
in the law of Ukraine.

Land legislation of Ukraine provides
civil, administrative or criminal respon-
sibility for individuals and legal entities
for a number of violations set forth in ch.
I, Art. 211 Land Code. However, as
noted in ch. 2, Art. 211 of the Land Code,
the law may establish responsibility for
other violations of land legislation. So
the list of grounds for prosecution is
open and can accordingly be supple-
mented. A systematic analysis of the
content of art. 211 LC of Ukraine con-
tains referential regulations and special

! Capkicopa T. b. 3emenbHe npaBonopyIIcH-
HS SIK IT1/ICTaBa FOPUIAYHOI BiAIOBIIaIbHOCTI
B YKpaiHi: aBToped. AUC. ... KaHI. IOPUJI.
Hayk. — Kuis, 2012. — C. 5.

law, including the Criminal Code of
Ukraine and the Code of Ukraine about
Administrative Offences, indicates that,
for example, administrative and criminal
responsibility has not yet been estab-
lished for certain violations of land leg-
islation including: conclusion of agree-
ments with violation of land legislation,
avoidance from the state land registra-
tion of land plots and submission of false
information on them; violation of terms
of consideration of applications for the
allocation of land plots. However, as fol-
lows from the content, we can say, the
Criminal Code of Ukraine provides
criminal penalties for such violations of
land legislation which are not mentioned
in Article 211 LC of Ukraine, namely:
illegal acquisition of surface soil (sur-
face layer) land (Art. 239 -1 Criminal
Code of Ukraine); wasteful use of lands
that caused a lasting reduction or loss of
fertility, exclusion of land from agricul-
tural use, washing the soil layer, soil
structure violation (Art. 254 of the Crim-
inal Code of Ukraine).

Availability legally enforceable vio-
lations of land legislation determines
necessitates of the establishment of law
and relevant, adequate offense penalties.
The lack of such sanctions demonstrates
the shortcomings in the legal regulation
of a particular kind of social relations.

In literature is suggested a sensible
and reasonable proposal for the establish-
ment of administrative responsibility for
these land offenses: «Avoidance of state
registration of rights on land»; «Viola-
tion of terms of consideration of applica-
tions for land allocation of land plots,
acquisition and sale of land rights»;
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«legal changing topography of land;»
Violation of the regime for the use of land
on which is situated the cultural heritage».

An important and fully justified also
is a proposal to supplement the Criminal
Code of Ukraine with new compositions
land crimes. In particular, on: 1) know-
ingly illegal transfer of state and mu-
nicipal property land, distortion of the
information for the State Land Cadastre
or intentionally understating of the size
of payments for the land, if they are
committed by an ax to grind or other
personal interest of official person using
his official position and 2) violation of
the legal regime of forest land, recrea-
tional, health, medical, historical and
cultural significance and other land that
makes impossible to use them by the
intended purpose. Especially should pay
attention to the proposal to amend the
current art. 239-2 of the Criminal Code
of Ukraine. Based on content analysis of
the disposition of the norm the author
rightly says that its generic object es-
sentially acts the ownership of land and
water fund. He makes a reasoned conclu-
sion that specified norm has to find its
place in Section 6 of the Criminal Code
of Ukraine «Crimes against property».
As an alternative, the author proposes
that the current edition of Article dispo-
sition. 239-2, stating it as: «Actions that
violate the regime targeted land use and
protection of water fund, including car-
rying out any work on changing the to-
pography of coastal protection bands
except shore, causing or may cause sig-
nificant damage ...»".

! Capkicosa T. b. 3eMerbHe npaBornopyeH-
HsI SIK MM1ICTaBa FOPUAMYHOI BiIOBIIaIbHOCTI

The expressed proposals to improve
the appropriate legal regulations gov-
erning relations in the field of legal re-
sponsibility merit and can be success-
fully used by the legislator of Ukraine.

Lately prevalent approach accord-
ing to which self-importance also pro-
vides that kind of responsibility, fi-
nancial and legal, environmental law,
land law and others. Lately the spread
of gaining position, according to
which self-importance also provide
that kind of responsibility, financial
and legal, environmental law, land
law and others.

Recently, becomes to be widespread
the proposal according to which inde-
pendent significance is also provided to
such kinds of responsibility as finan-
cial-legal, environmental-legal, land-
legal and some others.

With the adoption of the Commer-
cial Code of Ukraine, as rightly noted
by A. M. Miroshnichenko, appeared
grounds to combine «new» types of re-
sponsibilities that have recently been
allocated, called economic and legal
responsibility?.

In sectional legal literature the es-
sence, for example, of financial respon-
sibility sometimes perceive not in pun-
ishing the offender, but in the recovery
of financial losses to the state. Compen-
sation for damage realizes by the usage
of special financial and legal sanctions
under budget and tax laws. Thus the

B YKpaiHi: aBTOped. auc. ...
Hayk. — Kuis, 2012. — C. 8.

2 Mipomaudenko A. M. 3emMenbHe MpaBo
Vxpainn: nigpyunuk. — K.: Anepra; KHT;
LIVIL, 2009. — C. 435.

KaH[. IOpU.
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supporters of the existence of such li-
ability believe that it can be implement-
ed through civil liability, that is, without
the use of coercive measures, such as
through voluntary compliance obliga-
tion to pay a penalty. An excellent fea-
ture of financial responsibility is in the
universality of application specific
sanctions depending on the protected
financial relationship and goals of pun-
ishment for violations'.

In modern land law doctrine there is
no unanimity in understanding of the
legal nature of the land and legal liabil-
ity, and its signs and forms the outer
manifestation. It almost creates the ba-
sis for the formation of different ap-
proaches to understanding and scien-
tific definition of this type of responsi-
bility.

In the literature there is no unity to
determine the name of this type of re-
sponsibility. So, B. V. Erofeeva calls it
as special kind of responsibility? and
I. Pankratov — legal- land®.

Supporters of the special legal-land
liability for offenses substantiate its ex-
istence by follow way: firstly, the earth
being the object of nature has certain
characteristics, different from other ob-
jects of the material world, so the usage
of general civil liability is insufficient

! Iaiigynaus P. O. O cymHocTn puHaHCO-
BO-TIPABOBOI OTBETCTBEHHOCTH U €& MECTE B
CHUCTEME IOPUINYECKON OTBETCTBEHHOCTH /
P. O. Hlaiaynaun / CoBpeMEHHOE MPaBo. —
2013. — Ne 1. — C 64-66.

2 Epodees b. B. 3emenbHoe paBo: y4eOH. —
1999. - C. 362.

3 3eMenbHOE TIPaBO: YUEOH. /TS By30B / aBT.
pen. C. A. Boronro6os. — M., 1999. — C. 188.

to provide adequate legal regime of use
and protection; secondly, the main pur-
pose of legislative provisions and the
practical application of the special land-
legal measures is to restore the previous
state in land relations; thirdly, special
measures of responsibility manifested
not only in the occurrence of adverse
material consequences as reimburse-
ment of expenses incurred by illegal use
of land.

In modern conditions the legal basis
for determining the liability of land-
legal offences as a separate type of legal
liability for violation of land laws rules
consider the provisions of Articles 141;
143; 152; 212 Land Code of Ukraine,
according to which land liability applies
sanctions such as: the forced termina-
tion of land use; return squatted land,
removing any violations of the rights of
the owner of the land; restoration of
land that existed before the violation of
rights*.

Lively debate is ongoing, particu-
larly regarding the allocation of spe-
cific sanctions that act as a form of ex-
ternal manifestation. Representatives
of legal-land science to specific penal-
ties inherent in land -legal responsibil-
ity, frequently offer to attribute forced
termination or limitation of rights of
violator to land usage. It seems that the
problem of the existence of land- legal

* Bamok I. L., JTucenko f. O. 3emenbHO-T1pa-
BOBAa BIJIOBIIAJBHICTE: MMOHATTS, IMIJACTABH,
MOPSIIOK MPUTATHEHHS / 3eMelibHE MPaBo
VYkpainu: niapyu. / I. I. bamok, T. O. Koasen-
ko, B. B. Hocik Ta in.; 3a pex. B. B. Hocika. — K.:
Bunasango-nomirpadiuanii neaTp «KuiBchKuit
yHiBepcuTeT», 2008. — C. 312-316.
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responsibility to a certain extent is con-
trived. Forced termination of land
rights, depriving them or limit cannot
be equated with responsibility. These
are independent incentives that ensure
the proper conduct of subjects of land
rights and represent a specific type of

influence on these subjects, but not a
specific liability.

Published: Ilpoboremu npasosoi ionosi-
danvrocmi : monoep. / FO. I1. Bumsk, FO. I ba-
pabaw, JI. M. Fapanosa ma iu. ; 3a peo.
B. A Tayia, A. I1. [emomana, B. I. Bopucogoi. —
X. : Ilpaso, 2014. — C. 207-234
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UDC 343.2.01

V. Borysov, Doctor of Laws, Professor, Aca-
demician of the National Academy of Legal
Sciences of Ukraine, Academician of Stashis
Scientific Research Institute’s for the Study
of Crime Problems of the National Academy
of Legal Sciences of Ukraine, Kharkov,
Ukraine

V. Batyrharieieva, Doctor of Laws, Senior
Researcher, Academician of Stashis Scien-
tific Research Institute’s for the Study of
Crime Problems of the National Academy of
Legal Sciences of Ukraine, Kharkov, Ukraine

Other criminal-legal consequences
of committing a socially dangerous act

Part 3, Article 3, Criminal Code of
Ukraine tells that criminal nature of a
deed as well as its «punishability» and
other criminal legal consequences are
specified only in the present Code. At the
same time the legislator has not defined
the concept of «other criminal legal con-
sequences» and has not listed such con-
sequences in the law. The only conclu-
sion that may be understood from legal
formulation «punishability and other
criminal legal consequencesy is the char-
acter of relation between designated con-
cepts. If the first one includes indications
of a general meaning as applicable to the
consequences of committed crime, then
the last one refers to some special sense.

By «punishability» the legislator evalu-
ates a menace of criminal deed to society
and threatens eventual imposition of
punishment to the person pleaded guilty
in committing this crime. However,
whereas Ukrainian legislation of crimi-
nal punishment worked out a certain
«tradition» to accumulate clauses of a
given criminal legal consequence by em-
phasizing this in a special manner in par-
ticular sections of Criminal Code, which
specify the concept of punishment, its
purposes and types, norms of prescrip-
tion, etc., regarding «other criminal legal
consequences» we only may come to a
certain assumption of the types of such
consequences by systemic interpretation
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of regulatory norms. In this connection
we must agree that lack of necessary
strictness in application of this or that
concept which may be to a certain agree
acceptable for theoretical research, is
hardly permissible for application of leg-
islative provisions!, moreover, those
meant to signify phenomena of the same
order than «punishability».

At the same time, such approach of
the legislator to definition of the set of
components falling under the concept of
«criminal legal consequences» — by us-
age of phrase «punishability and other
criminal legal consequences» — is an ob-
vious evidence of mixed nature of some
institutes of criminal legal regulation
caused by necessity to call forth a re-
spective society response to socially
dangerous deeds or acts of similar form
of manifestation, by «acquisition» of
some steps and means inherent in phe-
nomena of other areas of social life
(medicine, psychiatry, education, psy-
chology, other branches of law etc.) In
turn, this causes a necessity of profound
analysis of the concept «other criminal
legal consequences». Besides, research
in such a complicated subject is also ne-
cessitated by urgency of strict obser-
vance of constitutional rights and liber-
ties of persons to whom those «other
criminal legal consequences» may be
applied.

In spite of substantial doctrinal de-
velopments in this area and legislative
fixation of both the idea itself and vari-

! 3BeuapoBckuit . Mepsl yrojaoBHO-paBo-
BOT'0 XapakTepa: MOHsATHE, CUCTEMa, BUJIBI /
W. 3BegapoBckuit / 3akoHHOCTE. — 1999. —
Nel.-C. 36.

ous components of complex institute
«other criminal legal consequencesy, the
problems of its definition, determination
of components, their contents and pur-
poses, grounds, terms and application
procedure of particular sub-institutes,
etc. have not been finalized up to this
day. This is confirmed by a number of
debatable items in criminal law theory,
lacunae in legislative regulation of nu-
merous application aspects of this insti-
tute and substantial difficulties emerging
in this connection in law enforcement
practice.

One of such problems has become,
first of all, determination of list of even-
tual types of legal responses belonging
to the concept of «other criminal legal
consequences» to committing certain
socially dangerous deeds. In fact, this
would determine further chain of reason-
ing in definition of essential character
and properties of this institute of crimi-
nal law as a whole. In trying to compose
this list we must admit as certain guide-
lines of search in methodological aspect:
first, the history of legislative solution of
this problem in the past; second, attempt
to research legislative approach to this
problem in Criminal Code of Russian
Federation and some other post-Soviet
states as well as in criminal legislation
of Western Europe and North America?;

2 Chankseliani M. Punishment and Other
Penal Measures / M. Chankseliani / European
Special Journal. — 2013. — Vol. 8. — Ne2. — P.
98—-108; Langsted L. B. Criminal Law in Den-
mark / L. B. Langsted, P. Garde,V. Greve. — 3¢
rev. ed. — Great Britain : Kluwer Law Interna-
tional, 2011. — 246 p.; Monterosso S. Punitive
Criminal Justice and Policy in Contemporary
Society / S. Monterosso / Queensland Univer-
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third, review of basic attitudes on this
problem in criminal law theory; fourth,
analysis of recent innovations in crimi-
nal law of Ukraine.

A study of Soviet period of criminal
legislation enables us to note that coer-
cive steps of re-educatory and medical
character have existed in law field for
quite a long time. In Criminal Codes of
Ukrainian SSR 1922 and 1927 and even
earlier, in Criminal Law Guidelines of
Russian SFSR 1919, such steps togeth-
er with repressive measures formed the
notorious triad of «social protection
steps», though the latter term as general-
izing for all those steps was fixed only
in 1927. Thus, in Article 5, Criminal
Code of Ukrainian SSR 1927 (where, by
the way, legislator omitted the concept
of punishment up to 1934) it was clearly
stated that social protection steps in-
clude: 1) judicial and penitentiary steps;
2) medical steps and 3) medical-peda-
gogical steps. Social protection steps of
medical character were compulsory

sity of Technology Law Review. — 2009. — Vol.
9. — Nel. — C. 13-25; Stojanovski V. Criminal
Liabilty of Legal Persons in the Republic
of Macedonia [DaekTpoHHBIH pecypc] /
V. Stojanovski. — Pexum nmoctyma :
http://www.law.muni.cz/sborniky/dp08/files/
pdf/trest/stojanowski.pdf. — 3armn. ¢ sxpaHa;
Jakulin V. The Liabilty of Legal persons for
Criminal Offences in French and Slovene Crim-
inal Law / V. Jakulin // Slovenian Law Review. —
2009. — Vol. 6. — Iss. 1/2. — P. 35-42.

' Remarks. Guidelines on Criminal Law,
Russian Soviet Federal Socialist Republic, of
1919 specified both re-educatory (adaptation)
steps and steps of medical (treatment and pre-
emptive) character (more details see: PyxoBons-
e Havaja 1mo yroysoBHoMmy npaBy PCOCP
1919 1. // CY PCOCP. — 1919. — Ne 66. — Cr. 506).

treatment and placement of persons to
medical isolation institutions, whereas
social protection steps of medical-peda-
gogical character were putting into ward,
putting of juveniles into charge of par-
ents, relatives, institutions and organiza-
tions as well as putting into special in-
stitutions — reformatories (Articles 23
and 24, Criminal Code of Ukrainian SSR
1927). Later on those steps, in their in-
cumbent terminological definition, were
apprehended in Criminal Code of Ukrai-
nian SSR 1960 (Article 11 «Coercive
Steps of Re-educatory Character»; Ar-
ticle 13 «Coercive Steps of Medical
Character»). But before adoption of the
new Criminal Code of Ukraine in 2001
for the period of 40 years a paradoxical
situation existed: on which grounds
those steps belonged to the subject of
criminal law regulation? In fact, the past
Code, as distinct from incumbent one, in
regulation of the problem of deed crim-
inality and punishability never men-
tioned any other criminal legal conse-
quences of committing a socially dan-
gerous deed which traditionally include,
first of all, coercive steps of medical and
re-educatory character.

Criminal Code of Ukraine 2001
treats application of coercive steps of
medical character in more detail than its
predecessor. The concept and purpose of
such steps, their types, circle of persons
to whom they may be applied, as well as
general procedure of their prescription,
prolongation, amendment or termination
are specified in Section XIV of Criminal
Code. Coercive steps of re-educatory
character are treated in Section XV «Pe-
culiarities of Criminal Responsibility
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and Punishment of Juveniles». As com-
pared to Criminal Code 1960 this section
expands possibilities of application of
such steps. Thus, juveniles may be ex-
empted from criminal responsibility not
only for committed minor offense
(crimes of minor social danger in terms
of Criminal Code 1960), but also for first
committed careless crime of medium
severity. If a juvenile is exempted from
punishment and sentenced to coercive
steps of re-educatory character, the law
even does not require that the crime was
first committed. The court having ascer-
tained heartfelt repentance and subse-
quent irreproachable behavior of a per-
son by the moment of sentence, must not
prove that the juvenile exempted from
punishment may reform by application
of re-educatory coercive steps as it is
required when a juvenile is exempted
from criminal responsibility.

Looking at Criminal Code of Russian
Federation 1996, we can see that their
legislator trying to make more definite
and clear the legal regulation of institute
«other criminal legal consequences», in
other section of the same title includes
coercive steps of medical character and
confiscation of property', whereas coer-
cive steps of re-educatory effect, seem-
ingly factitiously, by subjective reasons
of feasible and convenient presentation
of legal norms, or maybe by accident (?)
in Criminal Code of Russian Federation
1996 are carried out of this section

' Remarks. In Ukraine similar institute has
another description — «other criminal legal con-
sequences» — which enables its stricter interpre-
tation; in particular, it is treated also as an ad-
ditional means for solution of criminal law
problems.

(though coercive steps of re-educatory
effect are intrinsically closer to the above
institute than particular cases of medical-
type coercive steps). By the way, in
Criminal Code of Estonia medical and
re-educatory steps are united in common
Section 6 «Medical and Re-educatory
Effect Steps».

Certainly, such legislative approach
resulted on treatment of this problem in
criminal law theory of Russian Federa-
tion. Thus, if before amendments brought
into Section VI, Criminal Code of Rus-
sian Federation 1996, by Federal Act of
July 27, 1996 # 153-FZ, some authors
even stated that medical coercive steps
and re-educatory coercive steps might
not be treated as criminal legal steps be-
cause their nature was not criminal le-
gal?, then, after this event the authors of,
say, textbook «Criminal Law of Russia.
General Part» (2012) urged to keep
strictly to the letter of law and related to
criminal legal steps only ones directly
specified in Section VI, Criminal Code
of Russian Federation®. At the same time
other scholars state that legislator delib-
erately joined in one section two quite
distinct criminal law institutions: coer-
cive treatment institute and confiscation
institute*. Some authors also opined that

2 3peuaporckuii 1. Mepbl yronoBHO-TIpaBo-
BOI'0 XapakTepa: MOHSITHE, CUCTeMa, BUJbI /
W. 3BeuyapoBckuii // 3akoHHOCTB. — 1999. —
Nel. - C.37.

* Vrosnosroe mpaBo Poccun: Yacts OOmas :
yuebnuk / P. P. l'annak6apos, 1. £1. Kozauenxo,
JI. JI. Kpyrnuxos u np. ; ot. pex. JI. JI. Kpyr-
TUKOB. — 3-e m3n. — M. : Ilpocmexr, 2012. —
C. 553-557.

* Haszapenko I. B. Konduckarus umyiiect-
Ba KaK Mepa yTroJIOBHO-IIPABOBOTO Xapakrepa /
I". B. Hazapenko // [IpoTuBoeiicTBIE pecTy-
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criminal legal steps should be supple-
mented with coercive re-educatory steps!
and proposed to move those steps to sec-
tion «Other Criminal Legal Steps»,
Criminal Code of Russian Federation,
and separate there a chapter of the same
name «Coercive Re-educatory Steps»?.

If we look at Part 2, Article 2, Arti-
cles 3, 6 and 7, Criminal Code of Rus-
sian Federation, it is obvious that «other
criminal legal steps» are introduced for
committing a crime. In such situation a
number of cases of applying medical
coercive steps (such as to those of dimin-
ished responsibility, to those who were
of sound mind when committing crime,
but later had a mental disease) by logic
of legislator may not be regulated by
criminal law provisions and, thus, they
do not refer to the area of criminal law
enforcement. Really, some scholars who
emphasize this fact note that other crim-
inal legal steps should include those

HOCTH: YTOJIOBHO-IIPAaBOBBIE, KPUMHHOJIOTHYE-
CKHE ¥ YTOJOBHO-MCIOIHUTEIBHBIC ACTICKTHI !
matepuansl 3-ro Poc. KOHTp. yTonoB. mpasa,
29-30 mas 2008 . — M. : IIpocnekT, 2008. —
C. 83-84.

! baranos A. H. IToHsiTHe U BUIBI HHBIX MEP
yroJIoBHO-IIpaBoBoro xapakrepa / A. H. bara-
HOB, M. @. KocTiok, B. A. ITocoxosa, T. M. Ka-
nunuHa. — M. : TIpocnexkr, 2011. — 320 c.; Kanu-
HuHa T. M. lHble Mephl yTrOI0BHO-IIPABOBOI'O
xapakTepa : Hayd.-lipakT. koMmMeHT. / T. M. Ka-
nuauHa, B. B. [Tanwuii. — M. : [IpocrekT, 2011. —
150 c.

2 Konosanosa 1. [IpuHyaUTETBHBIE MEPBI
BOCITUTATEIBHOTO BO3ICHCTBUS KaK HHCTPY-
MEHT MPEeNYyNpPEKACHUS KOPBICTHBIX MPECTY-
MJICHUH HECOBEPLICHHONETHUX [ DIeKTPOHHBII
pecypc] / Y. Konosanosa // [IpaBo u KU3HB. —
2008. — Ne 125 (8). — Pexum goctyma :
http:/www.law-n-life.ru/arch/n125.aspx. — 3arm.
C 3KpaHa.

which are criminal legal by themselves,
i.e. steps whose application results in
change of criminal legal status of person.
I. E. Zvecharovskiy supposes that crim-
inal legal steps should not include med-
ical coercive steps as well as re-educa-
tory steps applied to juveniles®. In the
past some authors even offered to relo-
cate the provisions of criminal legisla-
tion relating to medical coercive steps
into respective sections of civil, civil
procedural legislation and health protec-
tion legislation®. However, at the present
stage of criminal legislation develop-
ment S. I. Kurganov (Obviously under
effect of legislative approach to solution
of the problem of other criminal legal
steps) concludes just opposite: from the
fact that Part 2, Article 2, Criminal Code
of Russian Federation tells of criminal
legal steps for committed crime, it does
not follow that all steps of criminal legal
character shall be applied only for com-
mitting crime’.

By trying to find a way out from
situation of misfit between legislative
approach to understanding of other crim-
inal legal steps and some cases of ap-
plication of medical coercive steps as

3 3BeuapoBckuii . Mepbl yrojioBHO-IPaBo-
BOT'0 XapakTepa: MOHSATHE, CUCTEMa, BUJBI /
. 3BeuapoBckuii / 3akoHHOCTh. — 1999. —
Nel.—-C.37.

* Bensie B. I'. YrosoBHOE IpaBoO U HEBME-
usiemocth / B. I. bensieB / Bonpocsl ipodu-
JIAKTUKHW OOIIECTBEHHO OMACHBIX JeHCTBHI,
COBEPIIAEMbIX IICHXUYECKU OOIBHBIMHU / OTB.
pen. I A. Makees ; penxoi.: H. M. Axmenos,
B. I benses u np. — Bonrorpan : M3a-8o Boa-
rorp. mez. ua-ta, 1981. — C. 14-15.

> Kypranos C. Mepbl yTroJ0BHO-ITPaBOBOTO
xapaktepa / C. Kypranos / YromoBHOE paBo. —
2007. — Ne2. — C. 59.
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well as cases of confiscation of property
and re-educatory coercive steps,
V. D. Filimonov proposed, in particular,
such a compromise: medical coercive
steps and confiscation of property are
assigned not for committing crime, but
in connection with committing crimes or
other socially dangerous deeds. This
scholar reasons that those steps should
be regarded as security measures, as
criminal legal steps by themselves may
not exist outside the area of criminal
legal relations. In turn, coercive re-edu-
catory steps should refer to administra-
tive responsibility steps assigned by
court'. At the same time the scholar em-

! ®dunumonos B. TTousTre 1 KaccuduKarius
Mep yroJIOBHO-IIpaBOBOro xapakrepa / B. ®u-
JTUMOHOB // YTonoBHOE mpaBo. — 2012, — Ne4, —
C. 37. Remarks. A similar attitude as regards
treatment of coercive medical steps as safety
measures is inherent in a number of other schol-
ars, in particular, G. V. Nazarenko, A. B. Med-
zhidova, R. I. Mikheev, S. V. Polubinskaya etc.
(more details see: DHIMKIIONENS YTOJIOBHOT'O
npasa. — T. 12 : Iuble Mepbl yroJ0BHO-IPABO-
Boro xapaktepa. — CII6. : Uzn. mpod. Manuuau-
na ; CII6 KA, 2009. — C. 42; Memxumgo-
Ba A. b. [IpunyauTenbHble MEpPbl METUIIMHCKO-
ro xapaktepa/ A. b. Memxuosa // Poccuiickas
foctunus. — 2007. — Ne 1. — C. 38; Poccuiickoe
YTOJOBHOE MIPABO : Kypc JeKmiid : B2 T.— T. 2 :
Hakazanwne / mox pexa. A. 1. KopoGeeBa. — Bra-
IUBOCTOK : M31-Bo JlanbHEBOCT. yH-Ta, 1999. —
C. 413-414; Kypc poccHHCKOT0 YroJ0BHOTO
npasa. O6mias yacts / C. B. boponun, C. I'. Ke-
nuHa, I JI. Kpurep, B. H. KyapsBues u ap. ; nox
pen. B. H. KyapsBuesa, A. B. Haymos. — M. :
Cmapk, 2001. — C. 729 etc.]) By the way, crimi-
nal law of many countries also contains the con-
cept of «safety measuresy, including «medical
safety measures». This term is used, in particu-
lar, in legislation of USA, France, Spain, Bul-
garia, Republic of Belarus. In some works of
legal scholars such steps are called «social pro-
tection measuresy.

phasizes that, though all the above steps
may not be treated as criminal legal mea-
sures, it is quite reasonable to refer them
to measures of criminal legal substance,
and, therefore, it is quite substantiated to
include them to the text of criminal leg-
islative act (for instance, medical coer-
cive steps define the grounds for applica-
tion of criminal responsibility and pun-
ishment; norms relating to confiscation
of property permit to find difference
between confiscation as a measure of
criminal punishment and acts aimed to
withdraw means of committing crime
from criminal as well as property ac-
quired as a result or committing crime or
intended for committing crime; possibil-
ity of juvenile reformation by applica-
tion of coercive re-education steps to
him serves as a ground for his liberation
from criminal responsibility and punish-
ment)>.

In any case, a reasonable question
arises: what namely must be referred to
other criminal legal steps which are di-
rectly specified in criminal law, and is
this list exhaustive? «If we exclude med-
ical coercive steps, re-educatory coer-
cive steps and confiscation of property
from «other criminal legal steps», then
which «other criminal legal steps for
committing crimey are specified in Part
2, Article 2, Criminal Code of Russian
Federation?»?® — fairly asks S. I. Kur-
ganov.

2 ®unumonos B. TMousitue u knaccupuranus
Mep YTOJIOBHO-IIPaBOBOTO xapaktepa / B. du-
JUMOHOB // YromoBHOE TipaBo. — 2012. — Ne4. —
C. 37-38.

3 Kypranos C. Mepbl yroJoBHO-ITPaBOBOIO
xapakrepa / C. Kypranos / YromoBHOE IpaBo. —
2007. — Ne2. — C. 62.
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As we see, in today’s Russian crimi-
nal law science the constant point of dis-
cussion in our subject topic is the prob-
lem of contents of the concept «other
criminal legal steps», of the list of its
components. Analysis of opinions on
those components brings us to the con-
clusion that not only substantially differ-
ent interpretations of this concept exist
based on different understanding of na-
ture and grounds for application of these
or those steps, but different combina-
tions of these steps are proposed which
call forth respectively the contents of
this concept. Such fact may serve as a
certain line of division in the diversity of
proposed positions: whether a scholar
keeps to, so to say, traditional view of
the problem formed under the influence
of solution of this problem by legislator,
or the researcher supports a wider ap-
proach to definition of types of other
criminal legal steps, manifested, in par-
ticular, in expansion of the list of such
steps by adding therein such steps which
fully belong to punishability.

An example of traditional approach
(with due consideration of recent legisla-
tive innovations) is the position of Rus-
sian researchers S. I. Kurganov and
F. B. Grebenkin who express solidarity
with legislative approach to definition of
the circle of other criminal legal steps
and suppose that such steps include med-
ical coercive steps and confiscation of

property’.

! Kypranos C. Mepbl yroloBHO-IIPaBOBOT'O
xapakrtepa / C. Kypranos // YronoBHoe mpaBo. —
2007. — Ne2. — C. 59; I'pe6enkun @. b. Mepst
YTOJIOBHO-TIPABOBOT'O XapaKTepa U UX IMpUMe-

A representative of broad approach
may be above-cited V. D. Filimonov who
noted that other criminal legal steps may
be only measures of criminal responsi-
bility applicable for committing crime as
well as punishments. Issuing from this,
he proposes to treat suspended sentence
and deferred imprisonment as of other
criminal legal steps in the sense of Part
2, Article 2 and Article 6, Criminal Code
of Russian Federation?. From specula-
tion of I. E. Zvecharovskiy we may con-
clude that other criminal legal steps em-
brace all forms of liberation from crimi-
nal responsibility and punishment such
as suspended sentence, substitution of
unserved prison term for a milder (strict-
er) punishment, expungement of convic-
tion’. At the same time some authors
express an opinion that other criminal
legal steps include coercive re-educatory
steps and coercive medical steps®, extra-
dition of a person accused of committing

Henue / @. b. I'pedenkun. — M. : IOpautun-
¢dopm, 2013. — C. 219-287.

2 ®unumonoB B. TToHsTHE 1 KTacCHHKAITHS
Mep YroJIOBHO-IIPaBOBOTO Xapaktepa / B. ®u-
JIUMOHOB // YrosioBHOe nipaBo. — 2012. — Ne4, —
C. 40.

* XKyk 1. B. [IpumycoBi 3aXoau MEAHYHOTO
XapakTepy Ta IpUMYCOBE JIKyBaHHS Yy KpUMi-
HaJbHOMY IIpaBi YKpaiHu : aBTOped. auc. ...
kaua. fopun. Hayk / I. B. XKyk ; KuiB. Ham. yH-T
BHYTp. cupaB MBC Vkpainu. — Kuis, 2009. —
C. 36-37.

4 Komwmakos I1. TIoHsATHE U CYIIHOCT MTPH-
HYJIUTEJIBHBIX MEP MEJMIIMHCKOTO XapaKkTepa /
I1. Konmaxkos // YrosnosHoe npaso. — 2003. —
Ne3. — C. 28; Poccuiickoe yrojloBHOE MPABO :
yueOHuk : B2 1.—T. 1 : O6mast wacts / I H. bop-
3€HKOB U 11p. ; nox pexa. JI. B. MnoramoBa-Xeraii,
B. C. Komuccapona, A. . Papora. — M. : TK
Ben6u ; IIpocmekt, 2006. — C. 14.
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crime to foreign state' as well as sus-
pended sentence and deferred imprison-
ment for pregnant women and mothers
of minor children?.

As we see, in almost any attempt to
fix the list of criminal legal steps includ-
ing those with pronoun «other», the rep-
resentatives of broad approach on a par
with problem of their definition dwell on
the topic of eventual correlation of those
steps with forms of criminal responsibil-
ity execution. Thus, for instance, they
state that other criminal legal steps are
applied, as a rule, instead of criminal
responsibility; coercive medical steps,
confiscation of property, re-educative
steps applied to juveniles, suspended
sentence, deferred imprisonment for
pregnant women and mothers of minor
children, parole, certain additional pun-
ishments and conviction may be treated
as a peculiar form of criminal responsi-
bility execution; only coercive steps ap-
plied to mentally ill persons are not a
form of criminal responsibility execu-
tion®. From the last sentence it seems

! KpuminajbHe mpaBo YKpainu : 3arajibHa
yactuHa: niapyuynuk / 0. B. Anekcanapos,
B. I. Autunos, M. B. Bosoabko Ta iH. ; Biam.
pen. . YO. Konnpatees ; Hayk. pen. B. A. Knu-
meHko, M. I. Mensnuk. — Kuis : [IpaBoBi mxe-
pena, 2002. — C. 10.

2 T'pumko A. fI. Poccuiickoe yroioBHO-
HCIHOJHUTENBHOE MPABO : Kypc JEKIui /
A. Sl T'pumxo, A. A. 3axapos, B. JI. IBaHoB,
A. U. lIunos ; nox pexa. O. B. dunumonosa. —
M. : FOpun. un-tr MBJl Poccun, 2000. — C. 16.

3 barpuii-lllaxmatos JI. B. YronoBuas oT-
BETCTBEHHOCTH M HakazaHue / JI. B. barpuii-
[ITaxmaToB. — MuHck : Beimaiinr. mk., 1976. —
C. 142; Kenuna C. I. «lHble MepBI YTOJIOBHO-
MIPaBOBOTO XapaKTepa» KaK HHCTUTYT yTOJIOB-
Horo nipasa / C. I'. Kenuna // YronoBHoe npaBo:

quite logical to refer all other criminal
legal steps to forms of criminal respon-
sibility execution.

Many scholars treat such way to fix-
ation of the list of all other criminal legal
steps (by finding their eventual correla-
tion with forms of criminal responsibility
execution) as methodologically correct
and logically substantiated (K. A. Buza-
nov, I. E. Zvecharovskiy, S. V. Zemli-
ukov, T. M. Kalinina, I. F. Konovalova,
S. I. Kurganov, V. V. Paliy etc.)

Many Ukrainian scholars performed
and still continue studies of particular
components which Ukrainian legal doc-
trine refers to criminal legal consequenc-
es (Yu. V. Baulin, V. N. Burdin,
N. A. Gutorova, A. A. Zhitnyi, I. V. Zhuk,
M. M. Knyha, L. N. Krivochenko,
V. V.Len’, A. A. Muzyka, V. A. Navrots-
kiy, N. I. Panov, Yu. A. Ponomarenko,
A. M. Sobko, E. V. Fesenko, N. I. Khav-
roniuk, P. V. Khriapinskiy, O. A. Yam-
kova, S. S. Yatsenko, A. N. Yashchenko
etc.) The analysis of Ukrainian scholarly
sources witnesses that the problem of
other criminal legal consequences is still
far from its final solution, to say nothing
of domination of this or that formed po-
sition, at least, relative the list of such
consequences. In this plane in Ukrainian
criminal law science a more narrowly
pragmatic approach is inherent aimed
at discernment, though comprehensive,
of only one type of other criminal legal
consequences.

Only a few studies of Ukrainian au-
thors may be treated as those attempting

crparerus pa3utus B XXI Beke : MmaTepuaisl
4-it MexxnyHap. Hay4.-ipakT. KoHd. — M. : TK
Ben6u ; IIpocmekt, 2007. — C. 287.
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to submit a more or less systemic list of
other criminal legal consequences.
Among recent works we may discern a
scientific publication by N. I. Khavro-
niuk named «Criminal Legal Effect
Steps: What They Are». In this publica-
tion the author notes, in particular, that
to such steps belong: conviction, coer-
cive re-educatory steps, except cases
when they are applied to a person who
committed socially dangerous deed be-
fore attainment of criminal responsibil-
ity age; medical coercive steps; compul-
sory treatment; confiscation (exemption)
and destruction of certain objects, tools,
raw and auxiliary materials for their
preparation’.

If we look at Ukrainian literature on
criminal law published within recent
time and also possessing a certain sys-
temic approach to the problem discussed
herein, we may conclude that other crim-
inal legal consequences may include at
least medical coercive steps, compul-
sory treatment and coercive re-educato-
ry steps. For example, V. M. Trubnikov
and A. A. Yarovyi clearly emphasized
that such consequences are first of all
medical coercive steps, compulsory
treatment and coercive re-educatory
steps®. I. V. Zhuk specially noted that in
criminal legal aspect medical coercive
steps and compulsory treatment are not

I Xaspontok M. 1. Baxoau KpuMiHATBHO-
NpaBOBOTO BIUIUBY: SKi BOHH OyBaroTh /
M. 1. XaBpontok // FOpua. BicH. YKkpaiHu. —
2013. — Ne21 (934). - C. 6.

2 Tpy6uukoB B. M. [IpuHyauTeIbHbIC MEPBI
MEIUIITHCKOTO XapaKTepa U MPUHYINTEIBHOE
JedeHue: MpoOIeMBbl, TOUCKHU, PEIICHUS /
B. M. Tpy6uuxos, A. A. fpootii // [IpaBo i 6e3-
neka. —2003. — Ne2’3. — C. 138.

punishments; they refer to other criminal
legal consequences of a socially danger-
ous deed®. We must note that a peculiar-
ity of Ukrainian legislation approach to
definition of other criminal legal conse-
quences is compulsory treatment as a
separate form of such consequences. By
the way, compulsory treatment steps are
specified in Criminal Code of Republic
of Belarus, but from legislative clauses
of this Code it follows that compulsory
safety and treatment steps are a compre-
hensive indivisible set of steps applied
to mentally ill people who committed
socially dangerous deeds, persons of di-
minished responsibility as well to per-
sons suffering chronic alcoholism, drug
addiction or addiction to inhalants. Actu-
ally Criminal Code of Belarus treats as
safety steps what under Ukrainian legis-
lation is called medical coercive steps.
In turn, in Criminal Code of Armenia
coercive medical steps and compulsory
treatment are used as synonyms.

In relating medical and re-educatory
coercive steps to other criminal legal
consequences we must note that such
steps are applied not only in connection
with committing crime, but in cases of
committing socially dangerous deeds
specified in Criminal Code by such per-
sons as mentally ill or minors under
criminal responsibility age. This means,
as we see, that this institute is connected
not only with crime abut also with so-

* XKyk 1. B. [IpumycoBi 3aX01u MEAHYHOTO
XapakTepy Ta IPUMYCOBE JIKyBaHHS Y KpUMi-
HaJbHOMY TIpaBi YKpaiHu : aBTOped. auc. ...
kana. fopun. Hayk / I. B. XKyk ; KuiB. Ham. yH-T
BHYTp. cupaB MBC Vkpainu. — Kuis, 2009. —
C.6.
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cially dangerous deeds which are not
treated as crimes under criminal law but
have indications specified in Special Part
of Criminal Code'. In such cases an im-
pression may emerge that criminal law
encroaches its own «competence». In
spite of quite possible similar conclusion
we must emphasize once again that ap-
plication of such steps is connected with
committing socially dangerous deeds
whose evaluation is just inherent in
criminal law. This fact witnesses in_favor
of legitimate «build-iny» of norms of
criminal legal consequences, some of
them not belong by nature to criminal
law, into the matter of Ukrainian legisla-
tion of criminal responsibility.

As regards confiscation of property,
within the time period under study (from
establishment of Soviet power in most
part of Ukraine and up to this day) it was
first referred to system of punishments,
later on to reformatory type social pro-
tection measures and then again to sys-
tem of punishments. In doing this So-
viet criminal law provided so called
special confiscation of property, its na-
ture and place in the system of judicial
institutes being an object of argument up
to this day. In Scientific Practical Com-
ments to Criminal Code of Ukraine
(2013) it is noted that special confisca-
tion as a special coercive step embraces
objects recognized as material evidence
in case (Article 98, Criminal Procedural
Code) and applied on the grounds of Part
9, Article 100, Criminal Procedural

' Ckpumuenko H. IO. K Bonpocy o nonsi-
THHM MEpP yTOJIOBHO-TIPaBOBOT0 Xapakrtepa /
H. FO. Cxpurmruenko // E>xerogHUK yTroJIOBHOTO
npasa. —2012. — Ne6. — C. 296-301.

Code. At the same time this type of con-
fiscation is specified in criminal law (in
more than 60 sanctions of articles in
Special Part of Criminal Code)?.

If we turn to criminal legislation of
countries of the former USSR, in Crim-
inal Code of Russian Federation confis-
cation of property («special confisca-
tiony) refers to other criminal legal steps,
and in 2006 Section VI, Criminal Code
of Russian Federation was supplemented
with Chapter 15' of the same name
«Conlfiscation of Property». As noted
above, confiscation of property was ex-
empted from the list of punishments. In
Criminal Code of Moldova special con-
fiscation is treated just as safety measure,
but cases of its application often coin-
cide with those specified in Criminal
Code of Russian Federation. Article 106,
Criminal Code of Moldova, «Special
Confiscationy contains both definition of
such confiscation and exhaustive list of
property liable to special confiscation.
By the way, such legislative solution has
long existed in theory. In special litera-
ture long time ago opinions were ex-
pressed that general confiscation of all
or a part of property from guilty person
was inexpedient and should be substi-
tuted for special confiscation (of tools
and objects of crime), because general
confiscation often violates property in-
terests of innocent persons as it exempts
objects and things acquired in legal

2 KpuminanpHuii komeke Yipainu. HaykoBo-
MpaKTUYHUN KOMEHTap @y 2 T. / 3a 3ar. pex.
B. 4. Tamis, B. I1. [Tmonxkwu, B. 1. Bopucoga,
B. I. Trotrorina. — 5-e Buz., nomos. — X.: [Ipaso,
2013. - T. 1. - C. 235.
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way'. As we see, «general» and «spe-
cial» confiscation, their legal nature, cor-
relation, etc. form a variegated problem
whose solution requires systemic ap-
proach to such questions as contents of
confiscation, its types, definition of be-
longing to a certain branch, etc. In any
case, in trying to find the truth in exclu-
sive circle, as it may seem at first glance,
we see a methodologically correct way
in separation of possible types of confis-
cation in legislation. This is just the way
Ukrainian legislator took, as we shall
show below. The criminal responsibility
legislation of Ukraine, first, directly
fixed confiscation of property as a type
of punishment. Second, gave a definition
and a list of the cases of confiscation of
property which, not being punishment,
refer to other criminal legal consequenc-
es and termed as «special confiscation».
At the same time the provisions of crim-
inal procedural legislation actually pro-
vide for special confiscation. Thus, issu-
ing from practice of recognition as mate-
rial evidence of this or that exempted
property on the grounds of Article 100,
Criminal Procedural Code of Ukraine, in
criminal process, special confiscation
refers to cases of exemption: 1) of mon-
ey, valuables and other property which
belong to the accused and were found,
produced, adapted or used as means or
tools of committing a criminal deed;

' Usanos K. H. JlomxHa U COXpaHATHCS
KOH(HCKAIMI UMYIIIECTBA KaK BU]I yTOJIOBHOTO
nakazanus / K. H. MBanos // CoBeTckoe rocy-
JlapcTBO U mpaBo. — 1958. — Ne 9. — C. 100-101;
IBeranoBuu A. JI. JlonosHUTEIbHbIE HAKa3a-
HUS B COBETCKOM yrojoBHOM mpaBe / A. JI. IIBe-
tanoBud. — Kanumaunrpan : KI'Y, 1980. —
C. 41-43.

2) of money, valuables and other prop-
erty which were earmarked to persuade
a person to committing a criminal deed,
finance and/or ensure material support
of criminal deeds or reward for commit-
ting same; 3) of property exempted from
circulation with the purpose of subse-
quent transmission to respective institu-
tions or destruction; 4) of money, valu-
ables and other property which were
objects of criminal offence or other so-
cially dangerous deed, with the purpose
to return them to legitimate owners or, if
the latter could not be found, to transfer
them to government revenue; 5) of mon-
ey, valuables and other property which
were acquired due to committing crime
as well as incomes from them in order to
transfer them to government revenue.
By the way, in some time an opinion
was expressed in legal literature that the
incumbent criminal legislation of Russia
and Ukraine contains several distinct
types of confiscation of property. The
first of them is so called confiscation of
property beyond the limits of criminal
law (special confiscation); the second is
confiscation of property within the limits
of criminal law as «other criminal legal
step», namely, as protection measure
against abuse by defendant of his right
of property on certain items; the third
one (only in Criminal Code of Ukraine)
criminal legal confiscation as a form of
punishment?. Under such approach to the

2 Tlonomapenko 0. A. Kouduckanus umy-
IECTBA B yTOJOBHOM IIPaBe ¥ 3aKOHOIATEIbCT-
Be / 1O. A. Tlonomapenxo // [IpotuBozaeiicTaue
MPECTYMHOCTH: YTOJIOBHO-IIPABOBBIC, KPUMHU-
HOJIOTHYECKHUE M YTOJIOBHO-HUCIIOIIHUTEIIbHbIC
aCIIeKTHI : MaTepHabl 3-ro Poc. KOHTp. yroJos.
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nature of confiscation the problem of
referring special confiscation to other
criminal legal consequences would be
totally eliminated, as confiscation related
to the second of the above categories is
manifested in exemption of means and
tools of committing crime that are legiti-
mate property of a person. Simultane-
ously it is noted that special confiscation
is a case of a norm beyond the limits of
criminal law being fixed in criminal law.

Certain clarity in finding legal nature
of special confiscation was brought by
Ukrainian legislator. In April 2013 Su-
preme Rada of Ukraine adopted Law of
Ukraine «On Bringing Amendments to
Criminal and Criminal Procedural Codes
of Ukraine (relating to Execution of Ac-
tion Plan on Liberalization of European
Union Visa Regulations for Ukraine)»'?.
As specified in Explanatory Note to draft
of said Law, the necessity of its adoption
was caused by necessity of bringing
Ukrainian legislation norms into confor-
mity with provisions of Anti-corruption
Criminal Convention by introduction of
special confiscation procedure for prop-
erty and incomes obtained from corrupt
deeds.

In order to attain this purpose, first,
the name of Section XIV, Criminal Code,
«Medical Coercive Steps and Compul-
sory Treatment» was substituted for

npaBa, 29-30 mas 2008 r. — M. : [IpocmexT,
2008. — C. 651.

! IIpo BHeceHHs1 3MiH 10 KprMiHaIBbHOTO T2
KpuMinaiapHOTO TIpoIiecyaabHOTO KOJEKCiB
VYkpainu (cTocoBHO BuKOHaHHs [lnany miit
oo Jtidbepanizaiii €Bponelicbkkum Cor3oM
BI30BOTO peXXUMY JUIsl YKpaiu) : 3akoH Ykpai-
Hu Bix 18 xBiTHS 2013 p. Ne222-VII // Odim.
BicH. Ykpainu. — 2013. — Ne46. — Ct. 1629.

«Other Criminal Legal Steps», the sec-
tion was supplemented with new Articles
96' «Special Confiscation» and 96* «Cas-
es of Special Confiscation Application»
which define the concept of special con-
fiscation, its object and application pro-
cedure; second, sanctions of some arti-
cles in Special Part, Criminal Code of
Ukraine (names of some articles were
amended with exclusion of term «bribey)
were supplemented with provisions of
special confiscation (Article 364 «Power
or Service Position Abuse», Article 366
«Service Forgery», Article 368 «Accep-
tance of Offer, Promise or Obtaining of
Illegal Profit by Civil Servanty», 368 «Il-
legal Enrichment», 369 «Offer or Grant-
ing of Illegal Precedence to Civil Ser-
vanty. 369? «Abuse of Influence»); third,
the new edition contains respective arti-
cles of Criminal Procedural Code of
Ukraine which regulate application of
special confiscation of particular prop-
erty, such as procedural mechanism of its
support. Adoption of this document
brought to introduction of an effective
mechanism for confiscation of property
and income obtained from corruption
deeds which must in general positively
affect the decrease of corruption level in
the state, favor overcoming of negative
consequences from corruption deeds, and
minimizes damage to state as caused by
corruption deeds of government and local
self-administration officials®.

2 Remarks. We turn your attention to
terminology used in this Law. The new section
is called «Other Criminal Legal Steps», though
Part 3, Article 3, Criminal Code of Ukraine
specifies «other criminal legal consequences»
(italicized by us). Obviously such approach is
caused by certain influence of Russian legislative
practice.
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In May 2014 some amendments were
brought to this legislative act by Law of
Ukraine «On Bringing Amendments to
Certain Legislative Acts of Ukraine in the
Field of Anti-Corruption Policy in Con-
nection with Execution of Action Plan on
Liberalization of European Union Visa
Regulations for Ukraine»'. First, a circle
of criminal deeds involving eventual ap-
plication of special confiscation was ex-
tended (Articles 354 «Subornation of
Employee of Enterprise, Institution or
Organization», 364' «Abuse of Power by
Official of Private Legal Person Irrespec-
tive of Organizational Legal Form», 3652
«Abuse of Power by Persons Rendering
Public Services»); second, application of
special confiscation was excluded for
committing service forgery; third, special
confiscation may be applied not only un-
der the proviso of committing crimes
specified in Article 354 and Articles 364.
364',365% 368-3697 Section XVII, Spe-
cial Part, Criminal Code of Ukraine, but
also in case of committing a socially dan-
gerous deed falling under indication of
deeds specified in the above articles, as
well as in cases when a person is ex-
empted from criminal responsibility due
to minor age of criminal responsibility or
mental disease, or is liberated from crim-
inal responsibility or punishment on the
grounds specified in this code, except
cases of liberation from criminal respon-
sibility due to expiry of prescription term.

! TIpo BHECEHHS 3MiH JI0 JEIKHX 3aKOHO/IaB-
YHX aKTiB YKpaiHu y cdepi AepKaBHOT aHTHKO-
PYIIIAHOT MOJITUKHU y 3B’513KY 3 BUKOHAHHIM
[Inany gi#t momo midepanizamii €BporeHcbKuM
Cor030M Bi30BOTI0 PeXKUMY JUTsl YKpaiHH : 3aKOH
VYxpaiau Bin 13 tpasuas 2014 p. Ne 1261-VII //
Odin. BicH. Ykpaiau. —2014. — Ne45. — Cr. 1182.

Something should be told about cer-
tain innovations in criminal codes of the
republics of former USSR as regards the
steps which relate to other criminal legal
consequences specified in their criminal
legislation. Among such innovations we
may name obligatory chemical castration
of persons who rape minor age children
according to Criminal Code of Moldova.
Noteworthy to say than such step was
later admitted unconstitutional by Con-
stitutional Court of Moldova?. It is inter-
esting that among other criminal legal
consequences (safety measures in Mol-
dovan Criminal Code terminology) a
special chapter specifies coercive medi-
cal and re-educatory steps, banishment
and special confiscation. Special Chapter
VIII' which supplemented Criminal
Code of Latvia in 2005 specifies coercive
steps applied to legal persons, such as
liquidation of legal person, limitation of
rights, confiscation of property and mon-
etary penalty.

In May 2013 Supreme Rada of
Ukraine adopted another regulatory act
directly connected to the problem of
other criminal legal consequences. We
mean Law of Ukraine «On Bringing
Amendments to Criminal and Criminal
Procedural Codes of Ukraine (relating to
Execution of Action Plan on Liberaliza-
tion of European Union Visa Regulations
for Ukraine as regards Responsibility of
Legal Persons)»’ aimed at introduction

2 KoHcrutyuiitauii cyn npotu ximii / FOpu.
BicH. Ykpainu. — 2013. — Ne28. — 13—19 gum. —
C.o.

3 TIpo BHECEHHSI 3MiH 10 JASSIKHX 3aKOHOIaB-
YUX aKTiB YKpainu mono BukoHanus Ilnany
nii mogo Jibepamizamii €Bponeiickkum Coro-
30M Bi30BOT'0 PEKHUMY ISl YKpaiHU CTOCOBHO

3 7/2018

219



Criminalilegal

[Ssciences]

of possibility to apply criminal legal
steps to legal persons in connection with
committing by their authorized persons
on behalf and in the interests of legal
persons of any of crimes specified in Ar-
ticles 209, 306, Parts 1 and 2 of Article
3682, Parts 1 and 2 of Article 3684, Arti-
cles 369, 369?%, Criminal Code, as well as
Articles 109, 110, 113, 146, 147, 160,
260, 262, 436, 437. 438, 442, 444, 447,
or committing by their authorized per-
sons on behalf of legal persons of any of
crimes specified in Articles 258-258°.
The above Law supplemented Criminal
Code of Ukraine with new Section XIV-
1 «Criminal Legal Steps Applicable to
Legal Personsy» as well as specifies defi-
nitions and general rules for application
to legal persons of such criminal legal
steps as penalty, confiscation of property,
and liquidation of legal person. Law of
Ukraine of May 23, 2013 # 314-VII had
to come into force from September 1,
2014. But a year later (May 2014) this
document was supplemented by some
new provisions by the above-mentioned
Law of Ukraine «On Bringing Amend-
ments to Certain Legislative Acts of
Ukraine in the Field of Anti-Corruption
Policy in Connection with Execution of
Action Plan on Liberalization of Euro-
pean Union Visa Regulations for
Ukraine». In particular, it specifies that
grounds for application of criminal legal
steps to legal persons may be negligence
in execution of obligations entrusted by
law or statutory documents of legal per-
son to its authorized person as regards

BiJIMTOBIJaBHOCTI IOPUIHIHUX Oci0 : 3aKoH
VYxpainu Bix 23 tpasus 2013 p. Ne314-VII //
Bimom. Bepxos. Pagu Ykpaiau. — 2014. —
Nel12. - Cr. 183.

taking steps to prevent corruption which
brought to committing any of crimes
specified in Articles 209, 306, Parts 1 and
2 of Article 3682, Parts 1 and 2 of Article
368%, Articles 369, 3692, Criminal Code.
This Law supplementing in essence the
provisions of Law of Ukraine «On Bring-
ing Amendments to Criminal and Crimi-
nal Procedural Codes of Ukraine (relat-
ing to Execution of Action Plan on Lib-
eralization of European Union Visa
Regulations for Ukraine as regards Re-
sponsibility of Legal Persons)»of May
23, 2013 came into force on May 14,
2014.

We suppose that those regulatory
acts witness a compromise approach to
the problem of establishment of legal
person responsibility by application of
criminal responsibility legislation. One
side of this compromise is formed by a
group of scholars who express radical
position in criminal law doctrine which
comes to teaching that limiting of circle
of crimes to only natural persons does
not reveal the totality of causes of actual
socially dangerous consequences con-
taining not only in behavior of accused
person, but in activity of the whole or-
ganization which he represents'. There-
fore, establishment of criminal respon-
sibility of legal persons will enable
prompt and inevitable responsibility, in
particular, for environmental, some com-
mercial, IT and other crimes? (italicized

' Tep-AkomoB A. A. IIpecTymnieHue u mpo-
OseMbl He(PM3MUECKOM MPUUYNHHOCTH B YTOJIOB-
HoMm mpaBe / A. A. Tep-AkonoB. — M. : FOpkHH-
ra, 2003. — C. 467.

2 Awnronosa E. 0. K Bompocy o 1enecoo-
Opa3HOCTH YTOJIOBHOW OTBETCTBEHHOCTH OPH-
nuueckux mi / E. FO. Auronosa // YronosHoe
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by us). Adepts of this approach in
Ukraine are, in particular, B. M. Hrek,
V. K. Hryshchuk, V. N. Kuts, L. I. Shek-
hovtsova etc. Another side of this com-
promise is a numerous group of those
scholars who explicitly oppose the es-
tablishment of criminal responsibility for
legal persons. Obviously the legislator
many times came across the question of
establishment of criminal legal coercive
steps in relation to legal persons in some-
what alleviated form; in fact, the text of
the above Law does not contain the term
«criminal responsibility of legal per-
sons» which actually was a stumbling
stone. Instead of this the legislator uses
term «steps of criminal legal character».
Such a solution may be an attempt of
authors of this Law to ensure loyal ap-
proach of their opponents to those in-
novations which, as we must note, cor-
respond to the provisions of internation-
al legal documents. If we turn to the texts
of such international documents ratified
by Ukraine as Corruption Struggle Crim-
inal Convention of January 27, 1999,
UN Convention against Transnational
Organized Crime of November 15, 2000
and UN Convention against Corruption
of October 31, 2003, we shall see that
they do not demand establishment of
direct criminal responsibility for legal
persons. Therefore, we may conclude
that the above-mentioned conventions
do not oblige Ukraine to establish direct
criminal responsibility of legal persons
for committing criminal offences, they
only advise to select the most efficient

npaBo: cTparerus pazsutus B X XI Beke : mare-
puansl 4-if MexayHap. Hay4.-IpakT. KOHD. —
M. : TK Ben6wu ; [IpocnekT, 2007. — C. 154.

type of responsibility of legal persons do
discretion of particular states.

By the way, scientific discussions on
this problem affect legislative practice.
Thus, not once (and not only at legisla-
tive level) national legislators hesitated
in search of the best solution of this situ-
ation so that legal persons might be called
to responsibility. As an example we may
name Law of Ukraine «On Responsibil-
ity of Legal Persons for Committing Cor-
rupt Offences» of June 11, 2009 # 1507-
VI which lost validity four years later: it
specified direct criminal responsibility of
legal persons.

And the last question: is it necessary
to «gather» all other criminal legal con-
sequences within one section of criminal
responsibility law, as it is done in crimi-
nal codes of a number of countries? Ob-
viously, the problem of arrangement of
regulatory norms in Criminal Code must
be solved in accordance with national
legal traditions of a given country. In
Ukraine criminal legal consequences of
committing a socially dangerous deed
have never been placed to a separate sec-
tion (chapter). Those consequences, as
we mentioned not once, are quite varie-
gated as regards their nature, purpose,
grounds of application, etc. Therefore,
deliberate establishment of another spe-
cial section in Criminal Code will look
too artificial. Excluding superficial, quite
mechanistic combination of provisions,
it would be quite difficult to find any
logic in necessity of such step.

Published: Bicnuxk ITig0ennozo pecionains-
Hoeo yenmpy Hayionanvroi akademii npagosux
Hayk Vkpainu: nayx. ocypn. — 2014. — Ne l. —
C. 135-150.
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Modernization of the doctrine of contemporary
criminology in the paradigm of social naturalism

An amount of criminality in modern
Ukraine and counteracting practice is in
urgent need for adequate criminological
doctrine. Without this doctrine practice
is «blindy». State policy in the sphere of
combating crime may be adequate only
if it is based on the adequate crimino-
logical doctrine. A historical example
that confirms this one is the reform of
state policy counteracting criminality in
Europe under criminological doctrine
formulated C. Beccaria based on the ide-
ology of natural law of the Enlighten-
ment XVII — XVIII centuries.
Therefore, searching adequate crimino-
logical doctrine for Ukraine is a require-
ment of the time. In our view, the basis
of the doctrine should be sought in the
ideological context. Here is why!

Being endowed with will and con-
sciousness, people have the ability to do
both good and evil. Those manifestations

of the will and consciousness, which
provide a normal (that is, correspond to
the nature of social life) existence of
society is good and those that destroy it,
is evil. And the most dangerous form of
evil is criminality, including different
types of genocide, terrorism, organized
criminality, corruption, various disasters
of criminogenic character (criminogenic
accidents) etc. Criminality — are mani-
festations of such will and consciousness
in man in the form of evil that society
recognized as the most dangerous and,
therefore, counteracting punishments
governed by the special type of legisla-
tion — law on criminal responsibility.
Social life occurs as a struggle be-
tween good and evil. To the extent to
which good wins to such the extent the
society are progressing and, conversely,
to the extent to which evil wins to such
the extent the society are regressing.
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This implies, in particular, the following
conclusion: social progress in Ukraine is
possible only in the case of successful
counteracting criminality, which is the
basis of criminological security as a
component of national security.

The general feature of today’s crim-
inality in Ukraine is that, this is criminal-
ity of crisis type. What does this mean?
This means that the modern criminality
in Ukraine is generated by the social
crisis and therefore gets worse it. The
criminality of crisis type has the ability
to stultify any reforms which would en-
sure social progress in Ukraine. Thus,
there will be no progress in Ukraine un-
til we have criminality in the form of
crisis type. Therefore, the existence of
criminality of crisis type is the political
problem Ne1 in our country. Only such
political force which can eliminate this
crisis inducing influence of its criminal-
ity on public life may direct Ukraine on
the way of social progress. It can be done
only in the case of existing a subsequent
criminological doctrine that shall pro-
vide a proper understanding of causes
and conditions that give rise to criminal-
ity of crisis type. As Heinrich Heine once
said: «New ideas give us new eyes».
In our view, the absence of new ideas
that should be raised from the worldview
context not enough in national criminol-
ogy. Therefore, it does not adequately
respond to the time challenges. This, in
particular, led to that the practice coun-
teraction criminality is not scientific in
Ukraine and therefore is doomed to be
ineffective. Thus, the doctrine of nation-
al criminology should be upgraded to

ensure effective response to criminality
in modern conditions.

How can this be achieved? First of
all, it is necessary to establish the correct
diagnosis of the «disease», by which the
modern Ukrainian criminology was af-
fected. It seems to be «positivismy is the
diagnosis of the «disease» which affect-
ed Ukrainian criminology. Generally, it
should be noted that «positivism» may
be defined as the worldview ideology
that represents visibility for reality. Pos-
itivism may take place in any science:
physical, biological or social. The ex-
ample of physical positivism may be, in
particular, the geocentric scientific ideol-
ogy which existed before the develop-
ment of the Copernican heliocentric sci-
entific ideology. Biological positivism
was widespread in biological science
before Darwin. A manifestation of social
positivism was, for example, the idea
that capitalism (due to its attributes —
private property, market, and competi-
tion) generates the crime by itself (so-
called «criminological fault» by Karl
Marx, which was used for an apology of
proletarian revolution.

In the history of criminological doc-
trine there also took place physical, bio-
logical and social positivism in the con-
ceptions of causes and conditions have
led to criminality. In particular, it was
shown in the concepts presented by
C. Montesquieu (as to criminogenic role
of geographical factors), C. Lombroso
(as to criminogenic role of biological
factors), E. Ferri (as to criminogenic role
of economic factors).

In the modern national criminology
a great value acquired so-called eclectic

3 7/2018

223



Criminalilegal

[Ssciences]

positivism, in the view of the «theory of
factors» and does not distinguish causes
and conditions have led to criminality.
In other words, there is a condition in
criminology when researchers «Can not
see the forest for the treesy». This positiv-
ist doctrine leads to voluntarism and uto-
pianism in counteracting criminality, in
practice and in particular, manifests in
inadequate usage of means of criminal
justice and ignoring non-repressive
means in counteracting criminality. This
happens in Ukraine now.

In view of the foregoing, one may be
concluded: positivism, which affected
the Ukrainian criminology leads to the
fact that reforms in the sphere of coun-
teracting criminality is a manifestation
of'a complex of willfulness and illusions
of reformers who does not follow by the
progressive criminological doctrine be-
cause they are in the captivity of positiv-
ism, that is, represents visibility for real-
ity. A reformer without progressive doc-
trine being affected by positivism takes
visibility for reality and looks like
«Headless Horsemany. It is possible to
cure from the «diseases» of positivism
only by the doctrines, which behind vis-
ibility may open reality. As, in particular,
the experience of Enlightenment XVII —
XVIII Centuries has shown, that such
doctrine is the doctrine based on the
naturalistic worldview, according to
which criterion by which reality is to be
distinguished from visibility are the laws
of nature: real is only what consistent
with the laws of nature, but what is not
consistent is only visibility. This crite-
rion at one time used C. Beccaria, having

formulated new criminological ideas on
the basis of naturalistic ideology of the
Enlightenment. Under influence of these
ideas the new «naturalistic» doctrine of
counteracting criminality was devel-
oped, according to which, in particular,
criminal justice in Europe has been re-
formed.

In our opinion, taking into account
this ideological context, we should pro-
ceed in searching anti-positivistic doc-
trine to improve our national criminol-
ogy. This modernization leads to the new
criminological doctrine that gives a new
view for an answer on the fundamental
problems of criminology: a) what are
causes and conditions give rise to crim-
inality; b) what criteria belong to crimi-
nal; ¢) how to counter criminality. It
seems that the «chain» of these three
issues is that the second «link» should
be taken into account in order to find the
solution of the two others. Therefore,
over the issue of «what criteria belong
to criminal» searching the new crimino-
logical doctrine should be started.

Mankind has long been looking for
an answer to the question whether there
is any criterion, by possessing of which
he or she commits a crime? It is believed
in the Middle Ages, for example, that
man is not possess by such characteris-
tics and committing a crime by the per-
son is a manifestation of the devil, that
possessed him or her. That was a point
of view on counteracting criminality in
the middle Ages. C. Beccaria in oppos-
ing to this approach presented the doc-
trine according to which man by himself
commits a crime and is its author, not the
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devil possessed him or her. It was a pro-
gressive idea in criminology, which led
to a revolution in the field of combating
crime, particularly in criminal justice.

However, C. Beccaria, pointed out
that criminal behavior — is displaying of
criminogenic features belonging to the
man himself, had not disclosed the sub-
stance of these features. An attempt to
define these features was made by
C. Lombroso. His researching work led
him to the conclusion that these are the
qualities that a person received under the
birthing (the theory of born criminals
«criminals born criminals»).And if the
birthing of man is a biological act, this
means, that criminogenic features a man
receives at birth are biological. And only
the one, who received them at birth,
commits a crime.

The theory of born criminals was not
confirmed, and the questions on the
criminogenic features that affected (gen-
erated, gave rise to his criminal behav-
ior) his criminal had been unanswered.
However, rejecting the theory of born
criminals has a great scientific impor-
tance because it excludes the hypothesis
on biological characteristics of human
nature that give rise to crime. As results
there is only the one hypothesis on the
social essence of criminogenic features
of man that give rise to committing a
crime. And this is the only direction by
the way of which scientific research in
criminology is carried out.

It 1s known that the results of any
scientific investigation are determined
by the methodological tool that is used
by the researcher.

The criminology today has already
accumulated the problems solution of
which is only possible with using the
new methodological tools. In our view,
this should be done with the assistance
of the so-called principle of social natu-
ralism'. Using this principle in our crim-
inological studies from 1990 facilitated
to solve problems of criminology. Ac-
cording to the principle, social phenom-
ena, including human behavior, should
be overviewed as those that exist under
the laws of nature. For everything mate-
rial nature is the Supreme Legislator.
This arises from the idea of the natural
integrity of the world, according to
which everything material in the world
should exist according to the laws of
nature. The aforesaid closely belongs to
physical, biological and social phenom-
ena. In the light of foregoing idea, the
basic question of modern worldview
should be solved, which may be formu-
lated as follows: «Whether social is
natural? ». On the basis of the right deci-

! For details on the principle of social natu-
ralism, see O. M. Kostenko «Kynberypa i 3aK0oH —
y nporuii 3my» [Culture and Law in Combat-
ting Evil] (Kyiv, 2008), p. 352; Kostenko O. M.
OCHOBHE MTUTAaHHATIPABO3HABCTBA 1 KPUMiHOJIO-
rii 3 mosuiiicorniajgsHoronarypaiizmy [The
main question of Law and Criminology From
the View of Social Naturalism]in AHTOJOTis
yKpaiHchKoitopuangHoi nymkn : B 10 1. [Antol-
ogy of Ukrainian Legal Thought] — Tom 10:
IOpnanuna nymka HesanexxHoi Ykpainu [Legat
Thought of Independent Uktaine: Vol.10] (Kyiv,
2005), pp. 658—675; Kostenko O. M. Ilpuniun
HaTypaJli3My B IOpHANYHIIHAY I | KPUMIHOJIO-
rii [ThePrincipleofNaturalisminLegalScience-
sandCriminology] in [IpaBoBa cuctema Ykpai-
Hu: Teopis i mpakTuka [ LegalSystemofUkraine:
TheoryandPractice], (Kyiv, 1993), pp. 390-392

3 7/2018

225



Criminalilegal

[Ssciences]

sion of this worldview issue any doctrine
in the social sciences, including law and
criminology shall be grounded'.

In the history of jurisprudence the
examples of solution this question
«Whether social is natural? » can par-
ticularly be found in the works of
H. Grotius. It is obviously that
H. H. Grotius solved this problem as
follows: supposed social as natural.
This conclusion follows from his thesis:
««Many people had tried to give this
area (jurisprudence. —O. K.) scientific
form, but nobody could do it, and, in
truth, it is impossible to make otherwise
as...to separate all that was resulted
from the establishment, the fact that is
originated from the natu®.Researching
of the context from which this thesis
appeared suggests that H. Grotius, in
this case, used the term «nature» in the
meaning of «social nature».

' As to the problem «Weather social is
natural?»see., e.g.: Kostenko O. M. Comiajb-
HUHHATYpali3M — CBITOTJISI IMaiOyTHHOTO
[Social Naturalism — Worldview of the Future]
in BicH. Ham. akan. nayxYkpainu [Herald of the
National Academy of Ukraine], no. 10 (Kyiv,
2006), pp. 33-38; Kostenko O. M. YuiBepcalib-
HUNHATYpai3M — I PYHTAHAYKOBOIKYJIbTY-
punoBorotumy [Universal naturalism — the
Basis of the Scientific Culture of a New Type]
in Bicu. Ham. akaz. mHayxYkpainu [Herald of the
National Academy of Ukraine], no. 10 (Kyiv,
2007), pp. 37-43; Kostenko O. M. SxBuiiTuna-
nuisixcoriajgpHoromnporpecy. 10 Te3goaucky-
CITII0J0aHTHK PHU30BOipehopMHCOoLiaIbHIX Ha-
yk [The way to Social Progress. 10 Thesises as
to Discussion on Anti-crisisReform of Social
Sciences] in Bicu. Ham. akan. HaykYkpainu
[Herald of the National Academy of Ukraine],
no. 1 (Kyiv, 2009), pp. 78-86

2 H. Grotius, On the Rights of War and Peace,
(Moscow, 1956), p. 52

The naturalness of social and, in par-
ticular, the existence of laws of social
nature, admits and John. Locke comes to
this conclusion: «The obligation of natu-
ral law do not cease to exist in society,
they are only in many cases more clear-
ly defined, and according to human laws
are accompanied by well-known punish-
ments in order to make them. Thus, the
law of nature stands as an eternal guide
to all men, legislators as much as for
others. Those laws that they create for
directing the actions of others have as
well as their own actions and the actions
of others, comply with the law of natu-
re ..»°%.

Thus, in the views of both H. Grotius
and J. Locke we can be found supporting
the hypothesis of the existence of a so-
cial nature that exists by its own laws —
the laws of social nature. The idea of the
existence of laws of social nature is ex-
tremely productive and progressive. It is
a tool to counter the positivist world-
view, which opens the way to various
manifestations of social willfulness and
social illusions. There is well-known
aphorism by Fyodor Dostoevsky that he
stated in the novel «The Brothers Karam-
azov» as follows: «If God does not ex-
ist, everything is permitted! ». Accord-
ing to the social naturalism it can be
paraphrased as follows: «If the law of
social nature does not exist, people can
do what they like».

Permissiveness — the basis of all so-
cial deviations in people behavior. The
laws of social nature is not just give
people the so-called «natural law», but

3 John Locke, The Works of John Locke in 3
Volumes, (Moscow, 1988), p. 341
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also to impose on him or her «natural
duties», thus rejecting positivist «ground»
for permissiveness.

Based on the idea of existing «social
laws of nature», including, in particular,
the laws of natural law, there should re-
solved the fundamental issues of juris-
prudence and criminology, for example:
«Why theft is a crime — because it is
derived from the wishes and ideas of
people, or because it violates the laws of
social nature and people, regardless from
their wishes and ideas, is made to be
recognized a theft by the laws of nature
as a crime? ». According to the social
naturalism, which is based on the recog-
nition of the existence of laws of social
nature, theft violates a law of social na-
ture, and people by the way of knowing
this law should reflect it in the legislation
that would provide by appropriate means
to perform the law by the people in their
social life. This concerns not only theft,
but of any other crime as well.

The opposite position is a sign of
positivism, which removes the idea of
crime as a «producty» will and conscious-
ness, thus ignoring the existence the laws
of social nature.

The dualist formula «Nature and So-
ciety» is a positivist mistake because
deduces society beyond the «nature» and
thus denies that society — is also a «na-
ture», however a different from physical
and biological. If we assume that society
—«not the naturey, in this case there only
remains to be the product of human tyr-
anny and illusions. However, the society
is the highest form of «nature» that im-
poses on the physical and biological
forms of «nature», but does not belong

to any of them. Human society is differ-
ent from the physical and biological «na-
ture» but not that it is not «natural», so-
ciety is the highest form of «nature» that
arises as a result of physical and bio-
logical forms of «nature» and thus is in
the genetic linkage with them.

Social naturalism makes it possible
to see that there exist, so speaking, not
two «natures» — physical and biologi-
cal — but three — physical, biological, and
social. And this «third nature» (that is,
social) does not sink below the first two
but, on the contrary, rises above them as
the highest and exists according to its
own natural laws inherent to it.

By forming hierarchical layer be-
tween physical nature — biological na-
ture — social nature, these three «nature»
are genetically linked between each
other, because biological is the result of
physical, and social — is the result of
biological. Thus, according to the prin-
ciple of social naturalism social phenom-
ena are not beyond the scopes of nature —
they are natural, like any others in the
world. But the recognition of their natu-
ralness does not mean that they are thus
«fallen» to the physical or biological
nature. Therefore, social naturalism is
not «physicogization» or «biologiza-
tion» of social phenomena as it may
seem at first glance, that it does not lead
to reductionism.

Based on the doctrine of social natu-
ralism, man is — «three-dimensional»
creature: it is formed of three layers —
1) a layer of «physical thingy; 2) a layer
of «biological creature»; 3) a layer of
«social person». This conclusion is im-
portant for understanding the mechanism
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of human behavior. Human behavior in-
volves all of these three layers. But crim-
inal (that is, socially significant) charac-
ter of human behavior can be defined
only by the layer that is called «social
persony». In other words, criminal char-
acter of human behavior is determined
by the characteristics of the «social per-
sony» (not physical or biological charac-
teristics of human). The essence of the
«social person» consist in his human will
and consciousness, they form a layer in
man «social person». Thus, we can con-
clude: what are will and mind in man —
the same are his social behavior as a
manifestation of his will and conscious-
ness.

This finding, in turn, suggests that
criminal behavior — is a manifestation of
certain characteristics of «social per-
sony, that are characteristics of his will
and consciousness, influencing on the
person behavior criminal character. We
believe that «social identity», which has
the following properties, will and con-
sciousness, which may provide on the
behavior of the human nature of social
pathology, should be called «sociopath-
ic person». From the other hand, if these
characteristics in will and consciousness
are absent then we may say in opposition
to «sociopation» that there is «sociono-
miony, that is, social norm.

A notion of «sociopathic personali-
ty» directs the researcher to the knowl-
edge of the characteristics of persons
which may appear in the future in the
form of crime committed by a person.
This opens up opportunities for crime
prophylaxis. A notion of «criminal» re-

stricts the researcher by the knowledge
of personal characteristics of a person,
which has become a criminal (who com-
mitted a crime), and notion of «crimino-
genic person» implies the existence spe-
cial characteristics in the person that can
generate no other then criminal conduct
but it is not comply with reality .

What should be the characteristics of
will and consciousness that may clearly
create a sociopathic person and are able
under certain conditions manifest in a
form of committing an act that is a social
pathology? The answer to this question
is also, in our view, should be found by
using methodological tools based on the
principle of social naturalism. However,
the answer to this question depends on
solving by using the principle of social
naturalism so-called «Basic question of
criminology», which can be represented
as follows: «The crime — is a violation
of the laws of social nature or criminal
legislation formulated by the people, or
both? ».

According to the principle of social
naturalism this problem has a solution:
«A crime — is a guilty violation of the
laws of social nature, known and embod-
ied by the people in the law on criminal
responsibility». If a crime — is a guilty
violation of the laws of social nature, it
means that the will and consciousness
that are manifested in the form of crime
have the abilities that oppose them to the
laws of social nature. Such characteris-
tics have the will which is in a state of
willfulness and consciousness in a state
of illusion, forming a single complex,
which may be called as the «complex of
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willfulness and illusions»' . The complex
that is formed in the structure of «social
persony is «embryo» of behavior that
violates the laws of nature and therefore
determines as a violation of social norms
(religious, moral, legal, etc.). According
to the socio-naturalistic doctrines a per-
son of criminal defines as a person who
has a set of tyranny and illusions, which
he has shown in the form of a crime, and
according to the positivist doctrine, a
criminal — is a person who committed an
act which violates existing legislation on
criminal responsibility. In other words,
according to the socio-naturalistic doc-
trine, a crime — is a manifestation of so-
ciopation (complex of willfulness and
illusions) of a person in the form of com-
mitting an act under the law on criminal
responsibility and, according to the pos-
itivist doctrine of crime — is a manifesta-
tion of «free will» of a person commit-
ting the act, provided by the existing
legislation on criminal responsibility.
This is the difference between positivist
and socio-naturalistic concepts of «crim-
inal».

By the way, according to the concept
of «complex of willfulness and illu-

' A notion of the «Complex of Willfulness
and Illusions» was formuleted, particular, in the
book.:Kostenko A. N. KpumuHaibHbIHIpON3B
0J1 (COITMOTICUXOJIOT M SIBOJINUCO3HAHMSITIPECTY T
Huka) [Criminal Willfulness (Socio-Psychology
of Will and Consciousness of a Criminal], (Kyiv,
1990), p. 147; Kostenko O. M. Kynsrypaiza-
KoH — ynporuniizny [Culture and Law in
Combatting Evil], (Kyiv, 2008), 352 p.;
Kostenko A. N. Counonartus TM4HOCTH KakK
KpUMHHOTeHHBIH (akTop [Sociopathion of
Personality as the Crimenological Factor] in
HaykainpaBooxopona [Sciense and Law
Enforcement] no. 1 (2008), pp. 70-75

sions» the problem of «free will» of a
criminal should be addressed in crimi-
nology as follows: any crime should be
overviewed as a manifestation of free
will, which is in a condition of willful-
ness. Otherwise — there is no guilt of a
person in a crime committing. Guilt in a
crime — this is always a manifestation of
the complex of willfulness and illusions
in the form of committing crime.

If human security in society means
the ability to live in harmony with the
laws of Nature, antisocial personality
disorder (when people affected by the
complex of willfulness and illusions)
should be recognized as the major crim-
inological threat to criminological secu-
rity, which is a component of national
security. Criminological security, in our
opinion, may be defined as a state of
order of human relations, based on the
laws of social nature (including the law
of natural rights) against encroachment
stipulated in the law on criminal respon-
sibility. Peoples affected by the set of
willfulness and illusions — sociopathic
individuals — are a social source of all
threats to the individual and society as a
whole. Any social evil is a manifestation
of antisocial personality disorders.

Thus, according to the principle of
social naturalism the antisocial personal-
ity disorders — is a discrepancy will and
consciousness with the natural laws of
social life of people (including the laws
of natural law, represented in the form
of law on criminal responsibility). This
inconsistency leads will to a state of
willfulness, and consciousness — to a
state of illusion creating so-called «com-
plex of willfulness and illusions». This
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complex makes to be the human person
as a «sociopathic personality». In other
words, «sociopathic personality» — is a
«person with a set of willfulness and il-
lusions». This complex is a common
«embryo» for all forms of social pathol-
ogy, and only one of which is a crime. It
would be a methodological mistake to
find any specific «criminogenic» char-
acteristics of the person who is the «em-
bryo» only of criminality. This means
that the person does not have any «crim-
inogenic» characteristics before the
crime committing, but there are «socio-
pathic» characteristics, which under cer-
tain conditions may manifest as a crime
or an immoral act. Correction of these
«sociopathic» characteristics provides
for the prevention of all forms of antiso-
cial personality disorders, including im-
moral and criminal.

For a proper understanding of the
crime in the light of the concept of com-
plex of arbitrariness and illusions that
creates a sociopathic personality should,
however, bear in mind the following: 1)
Not everyone who has a set of willful-
ness and illusions, that is a sociopathic
individuals commit crimes: people can
show this complex and other forms of
social pathology, have never committed
any crime in their life, since there were
not conditions to criminal manifestation
of willfulness and complex illusions; 2)
A crime may be not only a manifestation
of willfulness and complex of illusions
that is antisocial personality disorder but,
as a manifestation of the excess of the
person who is in a sociopathic condition.

In our opinion, the problem of a
crime as excess is very actual today.

Without its solution criminal activities
cannot be adequately explained. There-
fore, the pressing issue is to develop the
concept of excess in criminology. How-
ever, criminological science does not
investigate this phenomenon. Excess in
the social human behavior — is an en-
trance of behavior beyond the scopes
defined by his will and consciousness,
although it is a manifestation of his will
and consciousness. In other words, the
excess — is a strong-willed and conscious
act of a person who is a «stranger» to
him because it is not consistent with the
state of will and mind. For example, the
excess in the behavior of a person who
has a set of willfulness and illusions,
which is sociopathic person, is commit-
ting an act of good. And conversely,
committing a crime by the person who
has will and consciousness which com-
plies with the laws of social nature, i.e.
socionomics person is also excess of the
person. Excesses are especially inherent
to children as a factor of their social de-
velopment. Excesses are normal factors
that inherent to the process of progress
or regress of a person, that is, the pro-
cesses of forming social status of will
and consciousness of a person. Having
done excess in the form of offense
(crime), a normal person knows himself
and uses that experience of knowledge
in order to develop his own social (in-
cluding legal) culture.

Excesses are inherent to any person.
Neither progress nor regress of person is
possible without them. In particular, if
excesses (that is unethical or illegal be-
havior) are committed by the respectable
man, they do not destroy respectability
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of the person, and promote to its strength-
ening, when it finds appropriate reaction
of the human conscience. Conscience in
the honest man in response is a factor of
reaction at committing excesses, which
is an unnatural (unethical and illegal)
action.

So-called «pangs of conscience» that
person is going through in response to
excess committed, is a factor that estab-
lishes the decency of the person. The
same role has religious faith regarding
to such excesses in religious man which
are called sins.

The concept of the complex of will-
fulness and illusions does not exclude
the fact that law-abiding person can
commit a crime (including crimes) or
unethical actions, but they should be
overviewed as excesses for him, as well
as the acts of kindness are the excesses
for the person affected by a set of will-
fulness and illusions. Thus, excess in the
form of unethical act or offense (crime)
inherent to any respectable person, but
it should be distinguished from the crime
as a manifestation of the complex of
willfulness and illusions, which is not
excess for the criminal. It has practical
value in combating criminality. There-
fore, a pressing issue for Criminology is
a special kind of crime, so-called exten-
sive criminality, which today is a «white
spot» in criminology. There should be
differences in countering extensive crim-
inality and combating crimes, which is
a manifestation of the complex of will-
fulness and illusions.

The complex of willfulness and illu-
sions manifested as «unnatural» (socio-
pathic) behavior only under influence of

certain circumstances for this, but not in
any way, during commission of any act
by the person affected by this complex.
A person who has a set of willfulness and
illusions may, for example, if it does not
come appropriate conditions to live a
lifetime without commission a crime, but
commit other sociopathic actions. Such
complex may be manifested in the per-
son in the form of unnatural (that is,
those that violate the laws of social na-
ture) phenomena as sin, violation norms
of morality, non-criminal offenses, vol-
untarism, utopianism, mysticism, ex-
tremism, etc.

The term complex of «willfulness
and illusions» allows a new approach to
understanding the role of the causes and
conditions of the mechanism of criminal
behavior that is considered only as one
of the manifestations of sociopathic in-
dividual characteristics. All the things
leads to the formation of complex of
human tyranny and illusions should be
determined as the causes of crime, and
all that contributes to the manifestation
of the complex, which are formed in hu-
mans in the form of the crime — are the
conditions of criminality.

This is the «formula causes and condi-
tions in criminology», which derives from
the concept of «complex of willfulness
and illusions», developed in the light of
social naturalism. In our opinion, incor-
rect distinction (separations) of causes
and conditions that leads to criminality or
its mixing is a manifestation of crimino-
logical positivism that prevents adequate
countering criminality in practice.

Based on the foregoing the «mecha-
nismy» of criminal behavior, that is, the
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process of generating the offense may be
represented as follows:

Stage I — under the influence of the
causes of crime in the person forms the
complex of willfulness and illusions.

Stage II —under the complex of will-
fulness and illusions person chooses a
criminal way to meet their own needs,
and as a result arises a motive that leads
to the criminal activity (criminal mo-
tive).

Stage III — under the complex of
willfulness and illusions a person sets
the goal — create by criminal way such a
state of things that requires meeting their
own needs (criminal purpose).

Stage IV —under the criminal motive
and criminal aim people and under cer-
tain circumstances that assist to manifest
the complex of willfulness and illusions,
commits a crime.

As can be seen, the criminogenic rea-
son in the «mechanism» of committing
a crime is realized through a set of tyr-
anny and illusions, and other factors may
only play a role conditions leading to the
manifestation of the complex of willful-
ness and illusions in the form of crime.
On the basis of above mentioned, the
new conception of combating crime
should be based, which consists in the
application of appropriate «technolo-
gies» to eliminate both the causes and
conditions that give rise to crime.

According to this «mechanism» of
criminal behavior in the light of social
naturalism there may be solved the prob-
lem of social and biological in criminol-
ogy, which may be important for the
development of the adequate concept
combating crime. The causes of the

crimes are always the factors that form
in the person the complex of willfulness
and illusions, that is, makes person to be
sociopathic, and all the other factors in-
volved in the generation of crime plays
the role of conditions, contributing crim-
inal manifestations of the complex of
willfulness and illusions. Conditions
may be both social and biological fac-
tors.

It follows that, according to the so-
cial naturalism the problem of social and
biological in the «mechanism» of crimi-
nal behavior should be addressed as fol-
lows: causes of any crime is always so-
cial and are the factors that form in per-
son the complex of willfulness and
illusions (that is, makes the person to be
sociopathic) and biological factors may
play a role only conditions contributing
manifestations of the complex of tyranny
and illusions in a crime. So, for example,
finding the biological causes of crime is
contrary to social and naturalistic doc-
trine in criminology, and in particular the
concept of crime as a manifestation of
antisocial personality disorder personal-
ity (sociopathic behavior).

The notion of «sociopathic personal-
ity» as a «person with a set of willfulness
and illusions» has not only theoretical
but also practical importance. It directs
the practice on the radical way of com-
bating crime, namely, to eliminate the
complex of willfulness and illusions
which affects social personality as a root
of any social pathology, including crim-
inal behavior. To eliminate the root (in
accordance with the principle of social
naturalism) may only be provided under
forming in people the state of coherence
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of the will and consciousness of the laws
of social nature. This state is called so-
cial culture of people. Anything that pro-
motes social human culture contributes
thereby creating her immunity against
the complex of the willfulness and illu-
sions- the root of all evil, including a
crime. Therefore, famous aphorism by
C. Beccaria «It is better to prevent crimes
than to punish them» may be para-
phrased: «It is better by the way of form-
ing in people social culture people re-
move the complex of willfulness and
illusions than punish a manifestation of
this complex in the form of a crime». Of
course, forming of social culture, being
a radical means of combating crime,
does not preclude the use of punishment
(repression) for crimes committed as a
palliative.

In our view, fight against criminality
should be as follows: «formation of a
social culture in people plus repression
for committing crimes». The same ap-
plies to counteracting the excesses that
have the appearance of offenses (includ-
ing criminal offenses). The formula is
the basis for the so-called cultural and
repressive concept combating crime, de-
veloped using the principle of social
naturalism in criminology (at the Insti-
tute of State and Law of the National
Academy of Sciences of Ukraine and in
accordance with the program require-
ments regarding research within Nation-
al Academy of Legal Sciences of
Ukraine). It should be the basis for a new
interpretation of the famous formula
«shield and sword» in fighting crime,
«shield» should be considered as the
«social culture of the people», which

creates immunity against affect them
sociopathic (criminogenic) set of willful-
ness and illusions, and the «sword» is
«repression» as a natural reaction on the
crime that has already been committed.
According to this concept of social prog-
ress is provided when society develops
social (anticriminogenic) culture that is
the basis of criminological security as a
component of national security. Other-
wise, in combating crime is hypertro-
phied role of punishments that hinder
social progress (this is what has a place
in combating criminality, for example,
totalitarianism).

Based on the foregoing, we conclud-
ed that the principle of social naturalism
may be suitable for both overcoming the
«disease» of positivism, which affected
the national criminology, and for the de-
velopment of a new doctrine in criminol-
ogy — so-called «socio-naturalistic» doc-
trine, which can be the basis for the
modernization of combating crime,
which may contribute to ensuring social
progress in Ukraine. This doctrine has
particular potential to overcome positiv-
ism in public policy to combat criminal-
ity and increased to minimum any ma-
nipulation by means of criminal justice.

The mission of criminology, based
on the socio-naturalistic doctrine is to
overcome the criminological positivism,
generating voluntarism and utopianism
in combating crime. The practical sig-
nificance of the «social-naturalistic»
Criminology lies in the fact that it is,
based on the principle of social natural-
ism promotes the development of con-
cepts, practices be directed towards com-
bating crime in coordination behavior

3 7/2018

233



Criminalilegal

[Ssciences]

with the laws of social nature (including
the laws of natural law).For this pur-
poses, with its using there may be devel-
oped, in particular, the concepts of
«criminological security», «criminolog-
ical globalization», «criminological fu-
turology», «a combination of repressive
and non-repressive tools in combating
criminality», «moral means of combat-
ing crimey, «anti-criminal culture», «the
role of criminal justice in combating
crimey, «the legal criteria for criminal-
ization and decriminalization of actions»
etc.

' For details see., in particular: Kosten-
ko O. M. IIpo6nema Ne 1 — 3nounHHICTB [Prob-
lem Number One — Criminality]in {leus [Day],
no. 62(2009); Kostenko O. M. Kopynuis sk
rpodJema noiTnaHoi KpuMinoiorii [Coruption
as the Problem of Politic Criminology] in IIpa-
BoBa nepkaBa [Legal State], Vol. 14 (2003), pp.
386-390; Kostenko O. M. IIpobaemu kpumi-
HaJILHOTO ITPaBa, KPUMIHOJIOT1T Ta KPUMIHAJIBHO
Troctuii [Issues of Criminal Law, Criminology
and Criminal Justice] in [IpaBoBanepxana [ Le-
gal State], Special edition(2004), pp. 135-168;
Kostenko A. N. Teppopu3m kKak HapyIIeHHE
MIPUPOHOTO NIPaBa YesoBeKa Ha 0e30MacHOCTh
[Terrorism as a Violationof Natural Human
Right to Security in [Ipo6nemu 6e3nexn ocodu-
CTOCTI, CyCITiIbCTBA, AeprkaBH. [Hpopmamniiino-
aHamiTHYHUH OroneTeHs [ Problems ofsecurityof
the individual, society and state. Information
and Analytical Bulletin], no. 1 (2007), pp. 131-
136; KostenkoA.N. O KpUMHHOJIOTHYECKHUX
OCHOBaHUSIX pe(OpMbI YTOJIOBHOH IOCTHIINHU B
VYkpaune[On Criminological Grounds Criminal
Justice Reform in Ukraine] in Kpuminomoris B
VYxpaiHi Ta TPOTUIIS 3TOYNHHOCTI: 30. HAyK.
crareii [Criminology in Ukraine and counteract-
ing criminality: Collected scientific works],
(Odesa, 2008), pp. 20-26; Kostenko A. N. O6
OCHOBAaX «HATYPaTUCTHYECKOI» KPUMHHOIO-
UM (KOHLEMIUS MOISPHU3ALMH KPUMHUHOJIO-
THH B CBETE COIMAIBHOrO HaTypaituima) [On
the basis of the «naturalistic» criminology (con-

Thus, the new criminology of XXI
century shall, in our opinion, be based
on the «social-naturalistic» doctrine,
which direct finding of means of solving
fundamental problems of combating
crime in the area of knowledge of the
laws of social nature to harmonization
with them will and minds of as many
people , that is the formation of their
social (anti-criminal) culture, that is
radical mean in combating criminality,
without which their own repressive
means cannot be effective by having
only palliative character.

Based on the fact that the sociopa-
thion is the source of all threats for the
man and society, and social culture —is a
tool that creates immunity against their
sociopathization, in our view, it should
be noted to the Constitution of Ukraine
arule: «The government prevents forma-
tion of antisocial personality disorder in
citizens and contributes to form their
social culture». The implementation of
this rule would ensure social order favor-
able to social progress in Ukraine.

Published: Bicnux Acoyiayii kpuminaibrnoeo
npaea Yxpainu, 2014, Ne1(2). — C.190-208.

ception of modernization of criminology in the
light of social naturalism)] inPoc. kpuMHHOJIOT.
B3, [Russian Criminological Overview], no.
4 On the basis of the «naturalistic» criminology
(conception of modernization of criminology in
the light of social naturalism) (2009), pp. 272—
280.
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Criminalistics in the system of legal sciences
and its role in the global world

Annotation

The article investigates general theo-
retical and methodological problems of
criminalistics, its trends and the role in
the system of other sciences in the con-
text of globalization. In today’s world
changed the paradigm of criminalistics,
is expanding its object and sphere of in-
fluence. Preservation and development
of criminalistical knowledge is depen-
dent on the level of «scientific elite» tra-
ditions of scientific schools in the com-
munity. Criminalistics as a complete
system of scientific knowledge performs
security functions in establishing the
truth in the proceedings. It criminalistics
worldwide designed to provide scientific
knowledge practices of combating crime.

Formation and accumulation of
knowledge is due to criminalistical sci-
entific and technical progress of modern
society. In the new conditions, the so-
called «technologization» criminalistics

concerning its various sections (crimi-
nalistics technology, tactics and meth-
ods). Established criminalistical meth-
ods do not satisfy in full. Recently crim-
inalistics are increasingly offered for the
usage of information technology (IT),
which can be considered as a new cate-
gory of criminalistics.

Nature of criminalistics defines its
place in the «legal framework», the in-
fluence of the phenomenon of law on
criminalistics knowledge and practical
component. Changes in the legal sphere,
«revision» of traditional institutions of
criminal law and procedure, and also
upgrade system techniques, methods and
tools for forensics. Legal regulation de-
termines the ratio of «freedom and secu-
rity», provides real protection of the
rights of man and citizen in the exercise
of legal procedures.

In a global world becomes important
scientific prediction, forecast the devel-
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opment of science. In this regard, ex-
pressed the author’s position on the strat-
egy of criminalistics.

Tendencies of criminalistics in
the conditions of globalization

Modern stage of development of
civilization time of informative society,
in which science can be presented as
mironom informative process, condi-
tioned the epoch of globalization. There
is the grounded opinion, that one of main
world tendencies of the newest time was
become by the process of globalization —
historical wedge, cutting usual temporal-
ity of political, economic, cultural and
informative space. The processes of glo-
balization set a border between leaving
and by imminent epochs... Globalization
is inalienable part of modern scientific
and social and political discourse'. In the
etymologic understanding the «global»
means: 1) wrap-round all earth; world,
2) all-round, complete, universal, uni-
versal’.

To criminalistics as sciences in the
conditions of globalization are inherent
some most general tendencies. It is re-
lated to that science is the special type
of cognitive activity, aimed at making of
objective, system organized and reason-
able knowledge about the world. The
permanent aspiring of science to expan-
sion of the field of the studied objects,
irrespective of today’s possibilities of

! baunos A. C. HarroHaabHOE rOCYAapCTBO
B YCJIOBHSIX TTI00QTH3AIUN: KOHTYPBI IIOCTPOE-
HUSI IOJIUTHKO-TIPaBOBOM Moneu (popMupyTO-
mierocs raodampHOrO TIopsinka. — M.: MAKC
IIpecc, 2003. — C. 34.

2 BoubIIOH HIUKIONESIUICCKHUI CIIOBAPS.
M.: Hayu. uzn-Bo «bonbmas Poccuniickas sHIu-
kionenus»y; CI16: «Hopuuty, 1998. — C. 286.

their mass practical mastering, comes
forward a that system-making sign, that
grounds other descriptions sciences dis-
tinguishing it from ordinary cognition®.

Criminalistics occupies the special
place in the system of other sciences. In
the different countries of the world this
science is named: «Forensic Sciences»
(judicial sciences) in the USA, Great
Britain, Canada, and Australia; «Krimi-
nalistik» (criminalistics) in Germany,
Austria, «Police Scientifique» (scientific
police) in France, Switzerland. In the
English-language countries along with
the term of «Forensic Sciences» used
also others: «Criminalistics» (as part of
judicial science), «Criminal Investiga-
tion» (criminal investigation), «Crimi-
nology» (criminology). The same situa-
tion is traced and in some other countries
of the world. Distinctions consist of
breadth or tightness of going near the
volume of the conformities to law, re-
lated to criminalistics knowledge and
subject of criminalistics. Becoming and
development of criminalistics in the dif-
ferent countries of the world traced in its
separate directions or in forming of in-
dependent scientific disciplines — judi-
cial toxicology, judicial chemistry, judi-
cial medicine, judicial examination, ju-
dicial (criminal) psychology, judicial
pharmacology*.

> DHIUKJIONEIUS STUCTUMOIIOTHH U PUIIO-
coduu Hayku. — M.: «Kanou+» POOU «Peabu-
nutanusy, 2009.-C. 560, 561.

4 History of criminalistics is distinctly traced
in personalities (in activity of scientists and prac-
tical workers) devoting to this science. In more
details: DHUOUKIONEAUS KPUMUHATUCTUKH B
nmunax / mox pex. B. FO. lllenutbko. — XapbKoB:
Amnoctuib, 2014. — 400 c.
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About development of criminalistics,
specified its dynamics yet H. Gross that
and marked the time, that «criminalis-
tics, yet so young science, yet cannot
predict now, what eventual results it cer-
tainly must lead to, but it knows that
some time in a criminal law associations
and distinctions will be set differently,
than in our time, and further, that these
future changes will not remain perma-
nent also, that constancy in general will
never be attained, that only eternal will
be the state of continuous motion»'. In
any case in a modern kind criminalistics
is the integral system of scientific knowl-
edge, called to target opening and inves-
tigation of crimes, performs the guaran-
teeing duty in establishment of truth in
a criminal trial. The accumulation of
scientific knowledge resulted in that
criminalistics outgrew the potential and
went out outside «constabulary science»
dealing with or «science dealing with
investigation of crimes». Facilities, de-
vices and methods of criminalistics, are
successfully used in another spheres (ex-
ecutive and research, judicial, public
prosecutor’s, expert, advocate activity)
or allow to set facts lying out of the crim-
inal and legal phenomena (the use of
criminalistics knowledge is in civil, ar-
bitrage (economic) or administrative
processes).

Thus the highly sought of criminal-
istics, use of its data is in another spheres,
the certain processes of integration and
differentiation of scientific knowledge

! I'poce I. PyKoBOACTBO 115t CyI€OHBIX CIIENO-
BaTelel Kak cucTeMa KpuMUuHaIUCTUKU. — HoBoe
u3n., nepemned. ¢ u3g. 1908 r. — M.: JlekcOcr,
2002. - C. X.

were not able to cause the substantial
change of the subject of criminalistics,
that still remains science dealing with
conformities to law of criminal activity
and its reflection in information genera-
tors, servings as basis for development
of facilities, receptions and methods of
collecting, research, estimation and use
of proofs with the purpose of opening,
investigation, judicial trial and warning
of crimes. The question is actually about
the wearing-out of stereotypes, reflection
of hard scientific traditions. On the other
hand, some criminal scientists-lawyers
mark justly, that the system of criminal-
i1stics must not be reserved, closed. Re-
serve eliminates possibility of develop-
ment of the system, does impossible
addition to the system new structural
elements, concepts and categories?.
Criminalistics is on its nature associ-
ate with natural and technical sciences.
Its origin is conditioned by introduction
of achievements of naturally-technical
sciences in practice of fighting against
criminality. The methods of physics,
chemistry, biology, psychology, medi-
cine, mathematics and other industries
of knowledge adapted to the exposure of
tracks of crime and to the receipt of in-
formation and aims of criminal trial.
H. Gross underlined that the successes
attained by a criminal law, deserving
surprises scientific constructions of this
discipline, a process and ground of them
get such estimation nowhere, as exactly
in criminalistics. But, being put as aux-

2 Slonoxkos H. I1.. TonoeuH A. FO. Kpumuna-
JIMCTUKA: IPUPOJA, CUCTEMA, METOL0JIOTHYE-
CKHE OCHOBEI. — 2-¢ U3/ JIOT. U mepepad. — M.:
Hopwma, 20009. C. 6.
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iliary science for a criminal law, crimi-
nalistics, however, reserves a right on
independence: actually in fact its existed
always and before'.

The paradigm of criminalistics
changes, its maintenance does not re-
main unchanging. In the special litera-
ture it registers justly, that maintenance
of paradigm depends on character of
scientific discipline, degree of its matu-
rity, structure of fundamental scientific
theory, worked out of mathematical ve-
hicle, methodological equipment, ex-
perimental technique, and also from ob-
vious and non-obvious traditions of re-
search work, transferrable from a
generation to the generation of scientists.
This maintenance is shown in labors of
«scientific elite» (confessed leaders of
scientific directions and schools, gener-
ating basic ideas and methods in one or
another area of science) and fastened in
textbooks, methodical guidance, pro-
grams of training of scientific personals?.
Development of science, and that num-
ber and criminalistics (accumulation of
scientific knowledge) «takes place on the
basis of initial for this cycle paradigm
and until this paradigm does not conflict
with the acquired knowledge»®. H. Ma-

! I'pocc I'. PykoBOICTBO [JIst CYyACOHBIX Clie-
JoBaTesIel Kak cucTeMa KpUMHUHATUCTUKHU. —
Hogoe u3a., nepeneu. ¢ uza. 1908 I: — M.: Jlek-
cOcr, 2002. - C. IX.

2 DHIUKJIONENS AMUCTEMOJIOTHH 1 HUITO-
coum Hayku. — M.: «Kanou+»  POOU «Pe-
abunuTtanusy», 2009. — C. 684.

3 benku P. C. KpuMuHaIUCTHKA: TIPOOIEMBI
CETONHSIIIHET0 JHS. 31000 JHEBHBIC BOIIPOCHI
poccuiickoil kpuMuHaaucTuku. — M.: U3a-Bo
HOPMA (M3z. rpynna HOPMA-MTHOPA-M),
2001. - C. 14.

lewsky writes justly, that in a modern
global rotation the tendencies of rap-
prochement and even unitizations of
most processes and procedures increase
in the different spheres of activity, in-
cluding in area of social sciences. How-
ever these process hardly pushes through
in criminalistics and right, where not
only national schools but also withstand
institutional structures the representa-
tives of that do not see requirements in
substantial reformation of the looks are.
It is special noted in large countries, pos-
sessing considerable scientific potential,
that it is constrained, first of all, with
«intellectual all-sufficientness» allowing
satisfying with the scientific and practi-
cal necessities of law enforcement au-
thorities a «national product»*. What be
more, the change of maintenance of
criminalistics can fall short of highly
sought of knowledge. In modern terms
a certain misbalance registers between
scientific developments and necessities
of practice, and also by their real intro-
duction in practical activity and educa-
tional process at preparation of future
specialists. At the same time, exactly
criminalistics is in the whole world
called to provide scientific knowledge
practice of counteraction of criminality.

Criminalistics occupies an important
place among another sciences, executes
peculiar to its functions. Criminalistics
behaves to the number of dynamically
developing sciences of criminal and le-

4 Manescku I. CrieriuaibHble 3HAHUSI — Kpa-
€YTOJILHBIHN MOCTYIAT KOHIENIINN KPUMHHAIIH-
cruku ['arca ['pocca 1 UX cOBpeMEHHAsI HHTEP-
npetanus / KpuMuHaIuCT epBONedaTHBIA. —
2012. — Ne5. — C. 115.
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gal cycle. In different historical periods
criminalistics was examined as natural-
ly-technical science, science of ambiva-
lent nature or legal science. Appeared
also and new looks to nature of criminal-
istics. This consideration of criminalis-
tics as sciences of integral or synthetic
nature. In that behalf R. S. Belkin writes
justly, that «its nature is a not complex
of some components, not mechanical
association of these different sciences,
and deep synthesis, alloy of knowledge
within the framework of object and
maintenance of criminalistics, and here-
in essence of answer for a question about
nature of criminalistics: criminalistics —
science is synthetic»'. N. P. Yablokov
underlines that «if science will not have
a basic constituent, then, appears, this
will be not science, and some amor-
phous, unsystematic education, consist-
ing of these different sciences, not fall-
ing under none of the sciences (natural,
technical and public) folded in research-
on-research of divisions, incapable to
come forward as integral education in
relation to another areas of scientific
knowledge»?. In addition, understanding
of criminalistics as legal science does
not prevent to the further processes of
integration criminalistics of achieve-
ments of another sciences and to adapta-

! benkun P. C. KpuMuHanicTiKa: mpooiemMbl
CEroJHSAIIHEr0 AHA. 311000 JHEBHBIC BOIIPOCHI
poccuiickoil KpuMuHaJIUCTUKU. — M.: U31-BO
HOPMA (U3nar. rpynna HOPMA-MH®PA-M).
2001. - C. 43.

2 slonoxos H. I1. FOpuanyeckas npuponaa
KPUMUHAJIUCTUKH — BOXKHBIN (PaKTOp COXpaHe-
HUS €€ [IEIIOCTHOCTH KaK HayKH, oomenpodec-
CHOHAJIbHOH yueOHOMN TUCIUIUTHHBI TOATOTOB-
K1 opucToB // KpuMuHanucT nmepBomneyar-
HbIH. — 2011. — Ne2. — C. 19.

tion of them to the decision of standing
before its tasks®.

Development of science can be re-
lated not only to differentiation of
knowledge but also wasp by integration,
origin of single alloy of the knowledge
sent to permission of certain tasks. It is
difficult to agree with position of sepa-
rate scientists humiliating the role of
criminalistics technique and elevating
criminalistics (judicial) examination on
the that founding, that in criminalistics
to the technique out-of-date methods
(drawn conclusion on the basis of analy-
sis of textbooks on criminalistics) are
examined, and in judicial examination
front-rank H. R. Rossinskaya marks that
criminalistics (criminalistics technique)
and modern terms already is not only
base science for traditional criminalistics
examinations. But, at the same time, it
becomes one of base sciences in general
for all judicial examinations*. Thus, it is
needed to mark that a criminalistics tech-
nique is a division of science of crimi-
nalistics; criminalistics examination is a
type of activity.

New electronic facilities of commu-
nication convert the world into similar-
ity of global village®

Development and forming of crimi-
nalistics knowledge are conditioned by

> s16nokoB . I1., Tonoun A. 0. Kpumuna-
JIMCTUKA: TIPUpOJa, CUCTEMa, METOI0JIOTHYe-
CKHME OCHOBBI. — 2-€ M3]., A0I. u nepepaod. —
M. Hopwma. 200V. — C. 22.

* Poccunckas E. P. Kpumunanuctuka u cy-
JeOHast PKCIIEPTH3a: B3aUMOCBSI3H U pa3rpaHu-
yenwus / KpumuHanucet nepBonedaTHeii. — 2011.
-Ne2. - C. 89.

> ymerko K. B. CnoBaps COBpeMEHHBIX
mutat. — M .: U3a-Bo Dxemo, 2005. — C. 277.
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scientific and technical progress of mod-
ern society. Informatization of social
environment resulted in «technolization»
of criminalistics, development and intro-
duction informative, digital, telecom-
munication and other technologies. In-
formation technologies are a new cate-
gory of criminalistics, applying to take
the proper place in its structure.
A. M. Ishin specifies that at the present
rapid rates of development of scientific
and technical progress «informative IT»
applied today after a while will leave off
to be such, as the yet more new will ap-
pear, more modern, that is why informa-
tion technologies (IT) can be examined
as the generalized concept on the mod-
ern stage of development of society'.
H. Malewsky writes, that due to rapid
development of information technolo-
gies the processes of globalization have
a tendency on the unitization of techno-
logical processes, including related to
the criminalistics technique and expert
researches?. A. H. ['puropbeB names in-
formative NT «motive force of global-
ization of the modern world»®.

! Nmn A. M. HekoTopbie acrieKThl HCIIOJNb-
30BaHMsI NHPOPMAIIMOHHBIX TEXHOJIOTHH a X0/1e
peIBapUTEeIBHOTO ciieacTBus // MHpopmann-
OHHBIE TEXHOJIOTHH B OOIIECTBE W IIPABOBON
chepe: co6. Hayu. crareil. — Kanmuuunurpan: Ka-
auHuHTpan, uimnan CI16Y MB/I Poccun, 2013.
Ben. 1. - C. 66.

2 Maznescku I. B monckax co6CTBEHHOH MO-
nenn o0yueHus: — MeTaMop(o3bl KPUMHUHAIH-
CTUYECKOM nunakTuku B JIutse / Monenu mpe-
MOJABAHNS KDUMHHAIUCTHKHU: UCTOPUS U COB-
peMeHHOCTE: ¢0. Hayd. Tp. / mox pen. H. I1. 516-
nokoBa, B. 0. [llemuthko. — XapbkoB: Amo-
ctuib, 2014. — C. 57, 58.

3 T'puropeer A. H, TIpo6iieMbI pOoTHBOIECH-
CTBUS TEPPOPHU3MY H IKCTpeMHU3MY B ceTH W H-

Lately the use of technological ap-
proach comes true not only in a crimi-
nalistics technique or judicial examina-
tion but also in criminalistics tactics and
methodology of investigation of crimes
(suggestion of inquisitional or criminal-
istics technologies, technologies of pro-
duction of separate inquisitional ac-
tions). «Informatization» of criminalis-
tics stipulates the use of new scientific
categories and concepts also. A wide use
in a scientific turn is acquired by such
terms, as «informative field», «informa-
tive cooperationy», «informative influ-
ence», «infomediay, «informative track»
of and other. All anymore the question is
about the necessity of realization of the
special inspections of the newest tech-
nique — different sort of smartphones
(iPhone 4s, iPhone Ss, iPhone 6), inter-
net-plane-tables (iPad 4, iPad 5, iPad
mini of 2 and other), notebooks and sub-
notebooks (netbooks, smartbooks, ul-
trabooks) and others, and also corre-
sponding software. Computer technique,
services of global network the Internet,
mobile communication networks, the
systems of video supervision became the
inalienable components of everyday life
of man*. The problem of the use of in-
formation technologies and newest tech-

TepHeT // IHpOpMaIMOHHBIE TEXHOJIOTHHU B
o0mecTBe U MPaBOBOU cdepe: cb. HAyU. CT. —
Kanununrpaa: Kanununrpan, punuan C116Y
MB/] Poccun, 2013. — C. 46.

4 Kykypuuxkosa T. 3., SIkones A. H. Bos-
MOKHOCTH HEIPOIIECCYaTbHOTO OTOXKAECTBIIC-
HUS JIMYHOCTHU CPEJCTBAMH HOBBIX MH(pOpMa-
IIMOHHBIX TeXHOJOrui /  BopoHexckue Kpu-
MUHAJIUCTUYECKHUE YTEHU: ¢0. Hayd. Tp. IOX
pen. O. f1. baesa. — Boponex: U3n. mom BI'Y,
2014. — Bprm. 16. — C. 111.
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nical «product» in criminalistics aims
can be considered as global, but not hav-
ing national character!.

In new terms criminalistics is from
the study of the traditional materially-
fixed tracks — force to pass to research
of voice (acoustic), electronic or genome
tracks. Means, devices and methods of
work, change also with such tracks, or-
der of their exposure, collecting and fix-
ing.

There are revolutionary transforma-
tions also and in the field of research of
documents. Along with traditional writ-
ing documents, an all greater value is
acquired by electronic documents and
their essential elements (electronic digi-
tal signature or its analogues). The new-
est criminalistics recommendations,
Means, devices and methods of work
with electronic documents, are therefore
needed.

In modern terms scientific and tech-
nical transformations result in that with-
stand criminalistics methods already
dissatisfy in full. Objective reasons of
development of science and technique
result in forming of new industries of
criminalistics technique: criminalistics
flame technique, judicial acoustics or
criminalistics phonoscopy, odorology,
polygraphology criminalistics to en-
gramology and other.

! B Hacrosiiee BpeMst yIUBIISIOT HEKOTOPBIE
MPEIIOKEHUS] 0 HEOOXOAMMOCTH CO3JaHU S
«BHYTPUPOCCUUCKON KOMMYHUKAIMOHHOU
cet» min «cobctBenHoro Murepuera «UeOy-
patrka»» aiist Poccun, 4To yka3eiBaeT Ha UJEI0
OTKa3a OT III00AJBHBIX CeTel U 3aMEHY MX Ha
BHYTpPCHHHE HaOWOHalIbHBIE. CM.: WWW.
Korrespondent. net/world/russia/3355699-v-
rossyy-predlahauil.

Criminalistics in the «legal field»,
correlation of criminalistics facilities
and condition of safety

Changes what be going on in the le-
gal field, «revision» of traditional insti-
tutes of criminal law and process, have
influence on criminalistics. This problem
acquires the special actuality in connec-
tion with the necessity of harmonization
of criminal and procedural mechanism
as it applies to international and Euro-
pean standards, introduction of principle
of contentionness of parties, providing
of the proper balance of public and pri-
vate interests. In the special literary
sources the problems of «judicial crimi-
nalistics», «criminalistics of judicial ac-
tivity», «tactics and methodology of
judicial investigation» come into ques-
tion all more active. Exactly in this pe-
riod sharp scientific discussions pass
about «criminalistics advocatology»,
«criminalistics providing of activity of
public prosecutor», «criminalistics con-
stituent of court.

Changes in a legal sphere substan-
tially influence and on criminalistics.
First of all the question is about the glob-
al problem of correlation of «freedom
and safety», about legal regulation in a
criminal law and process, and also the
real facilities of realization of defense
disposition of man and citizen, about
prevention of danger and repressive
criminal proceeding with the use of all
arsenal of criminalistics. P.-A. Albrecht
specifies that liquidation of legal norms
is the sign of modern criminal law on the
whole... The criminal system of justice
must react on a material overload
through the mechanisms of material
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limitation. Expediency and agreements
in criminal procedure are facilities of
this material limitation'. V. N Terecov-
ich. and E. V. Nimande underline that
criminal law applying with a necessity
must be built only on the basis of modern
achievements of science. This circum-
stance is determined not only by the state
of scientific thought in this area of legal
knowledge, but by the real public policy,
exclusive hazardous activity in area of
criminal law application. Any innovation
must be in the field of criminal law ap-
plication, foremost, by the achievement
of scientific thought...?

Criminalistics executes, in certain
sense, obecreunTenbHyo function crimi-
nal or another legal process. In particular,
realization of criminal and procedural
norms comes true due to the use of tactical
and criminalistical, scientific and technical
facilities in different situations. The most
effective realization of inquisitional ac-
tions depends on that behaves to them,
which their system is. On the inquisitional
actions set in a law the formed facilities of
criminalistics tactics depend: tactical de-
vices, tactical recommendations, their sys-
tems, model tactical operations.

Development and realization of
criminalistics facilities are depending on
their certain consumer (investigator, in-
quisitional judge, public prosecutor,

! Anpopext I1.-A. 3a0siTast ceoboma. [IpuH-
LUIIBI YTOJIOBHOT'O IIPpaBa B €BPOIEUCKON IHU-
CKyCCHHU 0 0€30TMacHOCTH / MEPEBOJA C HEM.
I. I. Momaka. — Onecca: « ACTpOIIPUHTY.
2006. — C. 80.

2 Tepexosuu B. H., Uuman e D. B. Llen-
HOCTHBIC OPHEHTAI[UM OCHOB COBPEMEHHOTO
yTOJIOBHOTO paBonpuMenenus Jlarsun / Kpu-
MHHAJIHCT epBonedaTHbril. — 2012. — JIu 5. —
C. 66.

judge of and other), form of criminal
procedure, and set order of realization of
inquisitional (search) actions. In that be-
half it is necessary to pay attention to the
tendency related to so-called «police-
man» of criminal procedure. P.-A. Al-
brecht writes that the process of «police-
many is begun not only with abolition of
principle of legality, and begins already
at borders a constabulary right for the
legal state... Not opening of separate ac-
tion, and an exposure of dangerous struc-
tures is the aim of constabulary work’.

The tasks of criminalistics in the
modern global world are conditioned by
the necessity of the system criminalistics
providing of corresponding organs of
law application, operating in different
countries and sent to optimization pro-
cesses of exposure, opening, investiga-
tion and warning of crimes, and assisting
establishment of truth in business. The
tasks of criminalistics must be differen-
tiated on two basic levels: a 1) task,
theories of criminalistics sent to perfec-
tion; 2) tasks sent to perfection of law
application practice.

Strategy of criminalistics

Lately in criminalistics attempts to
enter terms in a scientific turn were un-
dertaken: «strategy», «criminalistics
strategy», «strategy in criminalistics»,
«tactics and strategy». A word «strategy»
is meant by «science of wary; studies
about the best location and use of all
soldiery forces and facilities. Strategy

> Anp6pexrt I1.-A. 3a6biTas cBoboaa. [puH-
LMIIBI YTOJIOBHOT'O TIPaBa B €BPOIEHCKOM a1-
CKyccun O 0€30TMacHOCTH MEPEBOJ C HEM.
I T. Momaxka. — Oxmecca: « ACTPOTIPUHTY,
2006. - C. 81.

*+ Jlab B. ToKOBBIH CITOBApPh JKUBOTO BEJHU-
kopycckoro si3bika. T. IV. — M.: Tocuznar Nno-
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is science dealing with prosecution of
war, art of prosecution of war '
H. Malewsky marks that term «strategy»
is widely used in criminalistics Thus,
one authors present criminalistics strat-
egy as certain instrument, showing ten-
dencies and directions of development
of science, other — consider its indepen-
dent part sciences third — it is talked
about it, as about an original model or
program of investigation of certain
crime. There are opinions, according to
that criminalistics strategy it is the cat-
egory related to the process of develop-
ment of corresponding criminalistics
establishments or even it is possible to
talk about strategy of criminalistics pol-
itics®. There are persuasions on our, stra-
tegic as such is always directed in the
future wrap-round scale plans or global
problems. To such in criminalistics the
prognoses of her development can be
taken in the future, scientific programs
on a very remote prospect. Naturally,
that this problem (criminalistics strate-
gy) is related to criminal politics of the
state and society, development of science
of criminalistics in the world, by sepa-
rate directions of criminalistics prognos-
tication, development of modern scien-
tific and technical facilities and informa-
tion technologies and introduction of
them in practice of counteraction of

CTpPaHHBIX H HAIIMOHAJIBHBIX clloBapei, 1956. —
C. 336.

' Osxero C. . CiioBapb pyccKOro si3bika /
noz pen. H. 1O. llIsenosoit. — 16-e u3n., ucop. —
M.: Pyc. s13., 1984.-C. 671.

2 Manescku I'. KpumunamucTiaeckas crpa-
TETHsl, CTPaTEerysi B KPUMUHAINCTHUKE WK CTpa-
TeTHst KpUMUHANMCTHYecKoi nomutukn? // Kpu-
MHUHAJIHMCTHKA U CyJeOHas SKCIIepTH3a: HayKa,
oOyduenue, npakTuka [X: ¢6. Hayd. craTeit. YacTh
II. — BunbHioc, Xapskos, 2013. — C. 31.

criminality.

In the global world criminalistics
strategy as prognoses on the future, cer-
tain scientific prospects and possibilities
of criminalistics shows itself through
forming and activity of different crimi-
nalistics organizations, establishments
and scientific associations (European
Network of Forensic Science Institutes —
ENFSI, Fingerprint Society — FPS, In-
ternational Association for Identifica-
tion — IAl), Lithuanian society of crimi-
nalists, Polish criminalistics society,
International Congress of criminalists
and other), the realization of world and
international scientific events (confer-
ences, congresses, symposiums). It
touches joint international scientific pro-
gram development on criminalistics and
it separate directions. In modern world
certain geography of criminalistics and
expert scientific schools is traced, the
attempts of their scientific cooperation
and collaboration take place. It is justly
marked in that behalf, that international
cooperation of criminal lawyers must
lean not only againstymechanical» ex-
change information but also joint re-
searches, «international division pile» in
criminalistics researches, processes of
rapprochement and integration of scien-
tific theories, conceptions, concepts?.

Published: Kpuminaricmuxka ma cyoosa
excnepmusa: HayKa, HaGYaHHs, NpaKkmuxa. 30.
Hayk. np. y 2-x m. — X.: Buoasnuua acenyis
«Anocminey, 2014. —T. 1. — C. 142-153.

* Masnescku I'. B monckax co6CTBEHHOM MO-
nenu o0yueHus: — MeTaMop]o3bl KPUMHUHAIH-
CTUYECKOM nuaakTuku B Jlutee / Monenu pe-
TI0ZIaBAHN ST KPUMHHAIUCTHKH: UCTOPUS U COB-
pemeHHOCTE: ¢0. Hayd. Tp./ [Tox pen. H. I1. 516-
nmokoBa, B. 1O. lennutspko. — XappkoB: Amo-
ctuib, 2014. — C. 62, 63.
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Secret investigation (search) actions
as the most important means of the strategic
objectives of pre-trial investigation

A qualificatory modern progress of
criminalistics and practice of pre-trial
investigation of crimes trend is applica-
tion of not only tactical but also strategic
going near the decision of inquisitional
tasks. Strategic approach in organization
of pre-trial investigation, unlike free im-
provisation, intuition, hope on luck, has
a row of advantages: concentrate an in-
vestigator on the achievement of ulti-
mate, basic goal, compels constantly to
search new possibilities, in good time to
expose threats to investigation, assists
continuous development and mainte-
nance of optimal model of activity, gives
to the investigators clear criteria for the
faithful estimation of development of
inquisitional situations, compilable
plans; optimizes a management resourc-
es that support strategy of activity and
guarantee the achievement of the put
aims. The use of bases of strategy quite

often becomes the key to application of
innovational facilities and methods to
the steady improvement of activity, to
maintenance of optimal quality of pre-
trial investigation of criminal offences
not only in a present but also in the fu-
ture.

The characteristic feature of the state
of investigation of modern crimes is that
inquisitional activity comes true in the
conditions of the increasing organized
counteraction from the side of the crim-
inal world.

Modern criminality constantly
changes and is characterized a high
criminal resource, stability of criminal
connections, self-finance, conspiratorial
actions. The special danger is presented
by the militarized criminal forming, es-
calation of terrorism, separatist motions,
resulting in crimes with the invisible be-
fore amount of victims, walking over a
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thousandth border a long ago. Criminals
all more often engage minor in criminal
activity, use a shooting-iron, explosives,
and apply new methods and facilities of
preparation, committing, concealment of
crimes and active counteraction to inves-
tigation.

Modern group criminality are char-
acterized the presence of the specially
created criminal infrastructure, strict hi-
erarchy, distribution of roles and func-
tions between accessories. Unfortunate-
ly, distribution of corruption takes place
in law enforcement, judicial and execu-
tive authorities of power that not only
counteracts to the criminal production
but also results in the regeneration of
certain part of these organs in a criminal
layer and forms disbelief of population
in the public organs of power, unwilling-
ness to cooperate in the process of pre-
trial investigation. Potential of the orga-
nized crime is such, that structures, that
long time carry on security service’ ac-
tivity with the use of modern computer
technologies, facilities of track, are cre-
ated by her and financed, listening etc.
There is also a tendency to confluence of
the organized crime with economic pat-
terns with the purpose of legalization of
the criminally obtained facilities and
continuation of criminal activity under a
protection economic. Overgrowing fi-
nancial potential of the organized crime
results in strengthening of influence on
the criminal world, on politics; to expan-
sion of connections with transnational
criminality that next to a military and
ecological threat creates not only in sep-
arate countries but also for humanity
global danger. Already is not rareness,

when in counteraction to the exposure,
opening and investigation of crimes
modern criminality uses facilities and
methods of not only tactical but also
strategic character that is counted on
many years forward, on a prospect. All
these factors both individually and in
totality are counteractive to pre-trial in-
vestigation.

Besides an investigator has to oper-
ate in the conditions of quiescent grow-
ing load, when the amount of criminal
productions grew in ten of one times,
and the middle loading on one investiga-
tor in 2013 made more than 117 criminal
productions and process of height of
loading proceeds'.

Success of investigation of modern
crimes already cannot be provided with-
out the increase of existent potential of
investigator. And in this direction sub-
stantial changes happened in a legisla-
tion, in particular, Criminal Procedural
Code of Ukraine 2014 year provided
with an investigator new plenary pow-
ers — by a right for realization of secret
inquisitional (search) actions (further —
SI(DA).

In this connection the problem of
more effective use of new functions of
investigator came to a head during pre-
trial investigation, related to the substan-
tial changes in its capacity, that in turn
needs strengthening of the measures sent
to research of influence of SI (I) A on the
decision of inquisitional tasks of pre-
trial investigation not only in tactical but
also in strategic aspects.

' Myukipiaze M. [Ipaktuuni npobieMu 3a-
crocyBaHHs HopM unHHOTO KIIK Vkpainum /
IIpaBo Vkpaian. —2013. — Bum. 11. — C. 88.
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The separate aspects of the use of
secret inquisitional (search) actions at
investigation of crimes were examined
in works of M. V. Bagriy, B. I. Baanen-
ko, N. P. Vodko, I. I. Mousienko,
N. A. Pogoretskogo, E. D. Skulish,
I. V. Servetskogo, V. I. Farinnik!, legal
bases, essence, concept, classification,
are exposed in that, correlation of SI (I)
A with operatively-search events, gen-
esis of this legal institute of and other.

At the same time, not belittling dig-
nities of the executed researches, prob-
lem of secret inquisitional (search) ac-
tions as major means of decision of stra-
tegic tasks of pre-trial investigation did

! Barpiit M. B. HermacHi ciiaui(po3irykosi)
Ji1 y KpUMiHQJIBHOMY MPOBaJKEHHI: MOHOTpa-
¢is. — Tepuomine, 2013. — 308c.; Boxas-
ko H. II. O cOOTHOMIEHNN HETIACHBIX CIIENCT-
BEHHBIX (PO3BICKHBIX) EHCTBUI U OTIEPaTUBHO-
PO3BICKHBIX MeporpusiTiii B Ykpaute // Onepa-
TUBHUK (chIIMK). —2013. — Ne1(34). — C. 6-12;
Mycienko 1. I. Oco0nuBocTi MPaBoOBOT periaMeH-
Tarii onepaTuBHO-PO3IIYKOBOI MisNIBHOCTI Ta
HETJTACHUX CIIT4nX (PO3IIYKOBHX) Mil Y HOBOMY
KpUMIHAIBHO- MPOIECYaTbHOMY 3aKOHO/IaBCTB1
// JlocymoBe po3CiIilyBaHHs: aKTyajIbHi MpooJie-
MM Ta HUISIXH X BUPIILICHHS : MaTepialii TOCTii-
HO JIIFOYOT0 HayK.-IIPAKT. ceMiHapy (Xapkis, 19
xoBT. 2012 p.). — X. : OGepir, 2012. — Bum.
4. —C. 223-230; Ceprenpkwuii 1. B. Criertiansaa
TISUTBHICT IPaBOOXOPOHHHUX OPTaHiB, IO 3/ii-
CHIOETBCS MTiJ] 4ac MPOBEJICHHS IJIACHHX, HeTJIa-
CHUX ciijuux (po3mykoBux) aii // Yaconuc
Axanemii agBokatypu Ykpainum. — Ne 15
(22012). - C. 1-7; Cxymum €. /1. HernacHi cimifa-
4i (pO3MIYKOBI) MIii 32 KPEMiIHATBHO-TIPOIIECYab-
HUM 3aKOHOABCTBOM Ykpainu / €. J[. Cxymum
// Bicuuk HatioHansHOT akaieMii IpoKyparypH
VYkpainu. — 2012, — Ne2 (26). — C. 15-23; Pa-
punHUK B. I. Po3BUTOK paBOBOTO peryJitoBaHHs
30MpaHHs JI0Ka3iB 3a HOBUM KpuMiHaibHUM
TporiecyaibHUM KoJeKcoM YKpainu // MuTtHa
cmpaBa. — Ne4. — (82). — 2012, 4. 2, Ku. 2. —
C.3-12.

not find the reflection in legal literature.

Practice of investigation of crimes
testifies that the most effective investiga-
tors, inquisitional-operative groups usu-
ally operate not standard, but as earliest
explorers and leaders, not limited to the
return measures and passive protecting
from criminal counteraction. They fore-
stall counteractions of criminal struc-
tures, carry out the strategic treading on
them and provide to itself steady advan-
tage, and equally excellent results. Only
energetic realization of creative, eccen-
tric strategy with the use of complex of
inquisitional (search) and especially se-
cret inquisitional (search) actions can
provide quality and timely investigation
of crimes. The strategic value of secret
of inquisitional (search) actions it is dif-
ficult to over-estimate. After data of
N. A. Pogoretskogo in our state of «due
to such actions over 85% grave and es-
pecially heavy crimes open up and in-
vestigated, and committed in the condi-
tions of unprovability, by the organized
criminal groups, against bases of na-
tional safety — 100 %?>.

And such position not by chance,
exactly secret methods and facilities are
most effective in the arsenal of investiga-
tor in the decision of tactical and espe-
cially strategic tasks at investigation of
severe and especially severe crimes of
unobvious character, that is arrived at not
at all as a result of happy chance or pro-
tracted luck, and by the systematic, ac-

2 Tloropeubkuit M. A. Hernacsi ciifui (po3-
IIYKOBI) JIii: TPOOJIEMH MPOBa/KEHHS Ta BUKO-
PHUCTaHHS pe3yNbTaTiB y A0Ka3yBaHHi // FOpu-
nuuHui gacomuc Ham. akagemii BHYTpimrHix
cnpas, Ne1,2013. - C . 270.
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tive design of possible counteraction of
suspected and its connections not only
during current investigation but also in
the near future, with the timely foresight
of necessity of the use of the adequate
secret inquisitional (search) actions sent
to overcoming of such counteraction and
establishment of circumstances subject
to proving on a criminal production.

A tactical arsenal for investigation of
severe and especially severe crimes is
not enough, the strategic going is needed
near organization, planning, forming of
tasks; in determination of faithful direc-
tion and ways of necessary information
retrieval, in the choice of facilities and
methods for their decision, and also most
optimal in this situation, secret inquisi-
tional (search) actions and forming of
future model of their realization with the
purpose of optimal, effective pre-trial
investigation of crimes. Strategy as well
as strategic thinking, a strategic manage-
ment gives an opportunity to «break»
through a curtain hiding the future from
us, form him in necessary direction'.
Strategy it maybe to interpret as activity,
authorized by the law of public servants,
qualificatory the choice of faithful direc-
tion and ways of investigation, providing
the optimal current and perspective
proving on a criminal production, and
also application of modern, priority, ad-
equate facilities and methods, necessary
for overcoming of counteraction from
the side of subjects of crime and their
connections with the purpose of forming

! Tlouenmos I. I. CTpaTernyeckuii aHaaus:
CrpaTtermdeckuii aHaIu3 1S MOTUTHKH, OH3-
Heca u BoeHHoro naena. — K. : JI3BiH, 2004. —
C. 177.

and successful realization of the real
model of preparation and realization in-
quisitional (search) and secret inquisi-
tional (search) and another actions influ-
encing on the judicial prospect of crimi-
nal case’.

In other words, than not only tactics
but also strategy of organization of in-
vestigation of crime are more careful
thought out and than more professional
it will be realized with the use of com-
plex of facilities of investigator, includ-
ing secret, the more chances to attain set
current and perspective aims and to oc-
cupy leading positions in regard to sus-
pected. Successful strategy and its able
realization are the most faithful signs of
improvement of quality of opening and
investigation of crimes.

Invaluable value for the criminal pro-
duction have SI(I)A as major facilities
of decision of strategic tasks of pre-trial
investigation. This problem acquires the
special actuality in connection with in-
troduction to the action of new Criminal
Procedural Code (CCP) of Ukraine, with
the origin of new professional functions
and not simple practice of their applica-
tion by an investigator. The Division 21
CCP of Ukraine provides with an inves-
tigator such plenary powers that he did
not possess before, giving a right to con-
duct the row of secret inquisitional
(search) actions to him, in particular:
audio, video inspection of person; impo-
sition of arrest on correspondence; ex-

2 Bepnas B. JI. Kpumunamuctudeckas crpa-
TETHsI B pacciieIoBaHuy npectyruienuit / Kpumi-
Hamictuka XXI CTONITTA: MaTepialll Mi>KHAp.
HayK.-TIpakT. KoH(., 25-26 muctom. 2010 p. —
X. : IIpaBo, 2010. — C. 206.
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amination and coulisse of correspon-
dence; removal of information from
transport TCNS; removal of information
from the electronic informative systems;
inspection publicly of inaccessible plac-
es, accommodation or another posses-
sion of person; establishment of place of
being of radio electronic means; watch-
ing a person, thing or place; audio, video
inspection of place; control after the
commission of crime (controlled deliv-
ery, controlled and operative purchase,
special inquisitional experiment, imita-
tion of situation of crime); performance
of the special objective on opening of
criminal activity of the organized group
or criminal organization; creation and
use of the specially created enterprises,
establishments and organizations; secret
receipt of standards necessary for com-
parative research; use of confidential
collaboration. Secret inquisitional
(search) actions are conducted by an in-
vestigator that carries out pre-trial inves-
tigation or on his errand the authorized
operatively-search subdivision'.
Strategic character of secret inquisi-
tional (search) actions is determined by
Item 2 Article 246 CCP of Ukraine,
where envisaged, that they are «con-
ducted in exceptional cases, when fact
sheets about a crime and subject that
accomplished him, it is impossible to get
by other method». These actions in the
process of pre-trial investigation are de-
termined a law, figuratively speaking, by
strategic reserve of investigator, public

! KpuMiHanpHHI MpoLecyalbHUN KOJCKC
VYKkpainu : HayK.-lIPaKT. KOMEHTap / B PEx. :
C. B. KiBanos, C. M. Mimenko, B. 0. 3axap-
yenko. — X. : Omxicceii, 2013. — C. 508-543.

prosecutor and they play a major deci-
sion role at investigation of unobvious
severe and especially severe crimes.

Disclosure and investigation of
crimes it maybe to imagine as a continu-
ous informative process that is not pos-
sible without the proper organization and
management. And the strategic aspects
of activity are most actively developed
exactly in science of management.

Traditionally examine the complex
of tasks of strategic side of activity,
among them name: forming of strategic
vision for the future; raising of aims;
development of strategy; realization of
strategy; estimation of results and adjust-
ment of strategic vision, global aims,
strategy and its realization taking into
account the purchased experience, chan-
ging terms, appearance of new ideas and
possibilities?®.

We will consider the most essential
tasks as it applies to the process of prep-
aration and realization of SI (I) A. Stra-
tegic vision for the future allows to take
into account all factors that will influ-
ence on activity of investigator from the
beginning to completion of pre-trial in-
vestigation, and especially to foresee
possible methods, counter-weapons from
the side of suspected and its connections,
that will allow more faithful to define
proactive and most optimal SI (I)A in the
folded situation.

Forming of strategic vision at prepa-
ration and realization of SI (I)A, in our
view, must pass in a few stages. On the

2 TomncoH—MI., Aptyp A., Ctpukienn LI,
A., Ixopmx. CTparerndyeckuii MEHEI KMCHT:
KOHIICTIIINY U CUTYallW! IS aHanmu3a, 12 u3m.:
ITepeson ¢ anra. — M.: Buibsimc, 2009. — C. 35.
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first — with the purpose of forming of
logical parcels for strategic vision and
decision of question about legal based
realization of SI (I)A all necessary vow-
els are conducted inquisitional (search)
actions, a search, comprehension, sys-
tematization and concentration, is con-
ducted, information proofs attributed to
the investigated event. On the second —
in the conditions of counteraction to in-
vestigation, hard temporal scopes, the
accumulated fact sheets are analyzed,
worked out the intermediate totals, what
information is determined purchased sta-
tus of proofs, directions and ways of re-
ceipt of new proofs are forecast in the
future and finally, part out those factual
data that yet must be extracted. Facili-
ties, methods, are designed; technologies
of further investigation and only on con-
dition of absence of another way to get
new necessary on criminal production
information an investigator can direct
the thoughts to the variant of realization
of SI (I) A. On the third — with the use
of results of intermediate investigation,
informatively-statistical data, achieve-
ments of science the current are deter-
mined and in accordance with a strategic
foresight, prognosis of perspective aim,
and also tasks that had to decide at prep-
aration and realization of this secret ac-
tion.

Rising of aims has an important stra-
tegic value. Aims — that expected result
to that must aim investigator, public
prosecutor at a decision-making about
realization of SI (I) A. Raising of aims,
as strategic element of activity, comes
true in accordance with circumstances
that is not yet well-proven on a criminal

production with determination of tasks
and design of ways of their permission
with the subsequent planning of certain
actions, in particular realizations of SI
(D) A, what translated theoretical reflec-
tion in the plane of practical application.
Thus aims of SI (I) A not walked around
to divide into tactical and strategic. Tac-
tical or short-term aims — those that is
arrived at by means of decision of inter-
mediate tasks. Thus and they must be
built in a logical successive chain con-
certed with strategic aims, conducing to
the final result on a criminal production,
qualificatory its judicial prospect. Stra-
tegic — those that is sent to the decision
of more scale tasks within the limits of
all criminal production, on the rapid
opening of crimes, on exposing of guilty.
For example, realization of the con-
trolled delivery at investigation of
crimes, tied with transporting of nar-
cotic facilities, has a strategic goal to get
proofs that can decide the end of inves-
tigation. It is such aims that it not maybe
to attain only tactical facilities and meth-
ods. As underlined already, to the strate-
gic aims of SI (I) A belong and those that
is sent to passing of counteraction to
investigation from the side of crimino-
genic persons and their connections.
They realized, as a rule, through a com-
plex SI (I) A, and if necessary and the
inquisitional (search) actions, sent to
establishment of majority or all circum-
stances, subject to proving.
Development of strategy of realiza-
tion of SI (I) A. Making sure in what only
by means of SI (I) A it maybe to attain
further results on a criminal production
and putting before itself corresponding
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to the folded inquisitional situation aims
an investigator thinks over the possible
variants of their achievement, and also
ways of decision of those tasks that stand
before pre-trial investigation, including
what SI (I) A determines will for this
purpose be conducted. The important
strategic aspect of this side of activity of
investigator is a necessity of develop-
ment foresight of consequences on a
criminal production in connection with
made decision to conduct SI (I) A. On
this stage a not unimportant value has an
account of different internal and external
factors that will influence on realization
of SI (I) A, that will allow to model, first
of all, possible tactics and strategy of
counteractions to investigation from the
side of criminality and their connections,
and also to work out the adequate in the
folded situation complex of operating
under their neutralization and overcom-
ing. Thus study of practice investigation
testifies that if the tactical aspects of
counteraction are yet taken into account
by investigators, in particular, at prepara-
tion and to realization of separate inqui-
sitional actions and accepted measures
on their overcoming, then strategic, sent
to all process investigations on a certain
criminal production — rarely come to
light and neutralized. It is separately nec-
essary to take into account other possible
difficulties that can arise up during real-
ization of SI (I) A and think over variants
of their overcoming. The possible degree
of influence is beforehand determined,
expected results of conducted SI (I) A on
forming of proofs on each of the inter-
mediate stages of investigation and on
the whole on all criminal production and

think over variants of their judicial fix-
ing, use. Optimal allocation of resources
(technical, skilled, material etc.) is need-
ed also on episodes, on persons, on di-
rections of investigation, as necessary
pre-condition of steady strategic motion
to the aim. Designed also degree of influ-
ence of conducted SI (I) A on develop-
ment of inquisitional situations and way
of their permission, and if necessary the
correcting operating of investigator (op-
erative authorized agent) is envisaged on
motion of SI (I) A, forecast degree of
influence of future result of realization
of SI (I) A on motion of pre-trial inves-
tigation, and also corresponding meth-
ods, ways of decision of tasks of pre-
trial investigation, and if necessary and
changes of directions of investigation.
In the process of development of
strategy of realization of SI (I) A the se-
lection of facilities comes true also, a
choice of receptions is realizations of SI
(I) A, that must correspond to the suc-
cessful decision of tasks of this action
and be sent to establishment of circum-
stances that is not yet set and subject to
proving on a criminal production. For
this purpose, taking into account avail-
able information, versions are pulled out
and the plan of realization of secret in-
quisitional (search) action is made, that
is collated with the plan of investigation
on all criminal production. The succes-
sive complex of measures is planned,
directed on the achievement of those
tasks that before was not able to decide
and in accordance with it the according
algorithm of actions is developed. For
realization of select strategic direction,
applying creative approach, it is neces-
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sary to decide what forces, when, that we
will do, by what facilities and methods
we will operate etc.

In criminalistics literature offer an
opinion that «criminalistics strategy in
practice just is a modern idea about or-
ganization and planning of investi-
gation»'. However, if to take the pri-
mordial concept of strategy as «art of
preparation and prosecution of war and
large soldiery operations»?, and for in-
quisitional activity such is process of
pre-trial investigation and to carry on
activity on preparation and realization of
SI (I) A, as facilities of decision of stra-
tegic tasks of pre-trial investigation, then
becomes obvious, that organization and
planning undoubtedly are the basis of
such activity including strategic charac-
ter, but not at all taken to it. Strategic
activity — a concept supposes not only
organization and planning but also real-
ization of pre-arranged considerably
wider, and in subsequent and compre-
hension that how to draw on the attained
successes, purchased experience in fur-
ther activity and not only this investiga-
tor but also his colleagues on other in-
vestigated crimes, that is the major line
of strategic hike to perfection of pre-
trial investigation. Probably it is here
necessary to talk about planning of strat-
egy of prosecuting an inquiry of crime

! Benkun P. C. KpuMuHaaucTuka: mpooaemMbl
CeTroJHeNIHero JHs. 310001HEBHbIC BOIPOCHI
poccuiickoi kpumuHanuctuku. — M. : HOPMA-
M. -2001. - C. 80.

2 HoBwuii TNIyMa4HHUN CIIOBHUK YKPAiHCHKOT
MoBU. Y Tprox Tomax. Tom 3. — Bunanns apyre,
BUIpaBiieHe / ykiazaadi : Bacuns SIpemenko,
Oxcana Cminymko. — K .: AKOHIT, 2001. —
C. 449.

or group of crimes, but not about all
strategy.

The central element of strategic side
of activity of investigator is practical
realization of the put aims. Using strate-
gic vision and defining the prospect of
realization of SI (I) A, the algorithm of
activity of investigator consists in for-
mulation of legal grounds of future ac-
tion and drafting of solicitor about his
realization with a subsequent concor-
dance with a public prosecutor. It is nec-
essary also to take into account what
only a public prosecutor has a right to
make decision about realization of such
secret inquisitional action as control af-
ter the commission of crime. After a con-
cordance a solicitor is given to the inqui-
sitional judge, investigator or public
prosecutor take participating in consid-
eration of this solicitor with the further
receipt of determination of inquisitional
judge about permission of realization of
corresponding SI (I) A. In future decides
question about the subject of realization
SI (I) A, if necessary a writing commis-
sion to the authorized operative subdivi-
sion is made about his realization. As a
result of realization of SI (I) A drawn up
a report to that additional material are
added if necessary.

During realization of SI (I) A perma-
nent collation of the decided intermedi-
ate tasks has an important strategic value
with the general aim of both secret ac-
tion and all pre-trial investigation. If
necessary adjustment of motion of real-
ization of secret action comes true in the
direction of establishment not proved yet
circumstances on a criminal produc-
tion. On occasion for the indispensable
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achievement of aims of investigation
strategic approach requires to think over
possibility of revision of tactics of real-
ization of SI (I) A, and sometimes real-
izations of another judicial action or
radical changing of course, direction of
investigation.

Strategic value has a risk factor. If at
preparation, and especially in the process
of realization of SI (I) A there is the real
probability: encroachment on life or
causing of bodily harms to the persons
that conduct him; escape of persons ac-
complishing a severe or especially se-
vere crime; distributions of substances
of dangerous for life and health people;
origins of ecological or technogenic ca-
tastrophe or substantial material causing
damage; exposures of vowels, secret of
regular or supernumerary employees, a
public servant is under an obligation to
take measure to the change of facilities,
methods, tactics of his realization, and
on occasion and to give up realization of
this SI (I) A, replacing him other.

Strategic character has and situation
when as a result of realization of SI (I)
A the signs of crime that is not investi-
gated in this criminal production are
educed, permission of that is in a pros-
pect and after his limits. In this situation
material is directed to the public prose-
cutor, that in accordance with the Article
257 CCP of Ukraine prepares a solicitor,
directs to his inquisitional judge and
only on the basis of determination last
they got information can be used on
other criminal production. In our view,
the unjustified bulkiness of legal con-
struction of judicial motion of the infor-
mation about a crime, got as a result of

realization of SI (I) A, testifies that sub-
stantial perfections of these positions of
new CCP of Ukraine are required.

Thus, strategic approach in organiza-
tion of preparation and realization of SI
(D) A has a row of advantages: concen-
trate an investigator on the achievement
of ultimate, basic goal, compels to search
new possibilities, in good time to expose
counteraction to investigation and apply
adequate measures on his overcoming,
assists continuous development and
maintenance of optimal model of activ-
ity, gives to the investigators clear crite-
ria for the faithful estimation of inquisi-
tional situations, compilable plans; opti-
mizes a management resources that
support strategy of activity and guaran-
tees the achievement of ultimate goals.
The use of bases of strategy quite often
becomes the key to application of in-
novative facilities and methods to the
steady improvement of activity, to main-
tenance of optimal quality at preparation
and realization of SI (I) A. An investiga-
tor must at the decision of intermediate
tasks always to remember about an ulti-
mate strategic goal on a criminal produc-
tion, his current activity must correspond
to strategy of investigation, constantly to
be directed on verification of present and
receipt of new proofs.

Prohibition in a criminal procedural
law on exposition of methods of realiza-
tion of SI (I) A in the open printing does
not give an opportunity more in detail in
this publication to expose the put prob-
lem, however and the stated allows to
assert that development of problems of
the use of SI (I) A in realization of stra-
tegic tasks of pre-trial investigation is at
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the beginning of research. SI (I) A has
the advantages and defects and can result
in success or the failure of plan. Here a
great deal depends on professional, stra-
tegic preparation of investigator, in par-
ticular from abilities: to determine and
adhere to optimal direction of investiga-
tion with the purpose of providing of
quality of realization of strategic plan of
investigation on a criminal production;
to hold in sight in the folded inquisi-
tional situation during realization of SI
(I) A both tactical and strategic aspects
of the activity; in good time and qualita-
tively to conduct SI (I) A with the pur-
pose of decision of tactical and strategic
tasks of pre-trial investigation; organiza-
tions of realization of SI (I) A on all
stages (preparation, realization, drawing
on the results of SI (I) A in proving); to
provide permanent collation of results of
realization of SI (I) A with picked direc-
tion of investigation; in good time and
with the use of modern facilities, meth-
ods, and if necessary and technologies,

it is adequate to react on counteraction
to investigation both at preparation and
during realization of SI (I) A; to draw on
the results of conducted SI (I) A not only
on the investigated event but also on
other criminal productions; to accumu-
late positive experience of preparation
and realization of SI (I) A, constantly
him to perfect and to be ready to apply
him in the future. We will underline that
it is rarely succeeded to attain success in
the process of pre-trial investigation if to
be oriented only on short-term, interme-
diate results also.

Listed above, far not all, aspects of
preparation and realizations of SI (I) A,
that substantially influence on the stra-
tegic side of activity of investigator,
however and the stated testifies that in
legal literature this problem did not yet
find the proper reflection and subject to
further research.

Published: Hayxosuii gicnux Midicnapoono-
20 eymauimapnoeo yuigepcumemy. — 2014. —
Ne 10 (1). — C. 5-10.
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Contemporary possibilities of state impact on crime:
some reflections

We believe that the opinion of the
well-known French writer Anatole
France is relevant to all specialists that
research the processes of state adminis-
tration, which are traditionally under-
stood as any targeted organizing impact
on any social processes, carried out in
order to bring them into compliance with
certain regularities and to achieve certain
goals. At the same time, legal provision
is one of the major tools in the state ad-
ministration. Of course, first of all, we are
expecting such regulation from law, that
will order social processes in the state,
protect the values enshrined in the soci-
ety!. Therefore, legal regulation, which
does not have proper quality, will not

! Tarwmii B. JlecsiTh jieT YroJOBHOMY KOJEK-
cy YKpauHBbI: JOCTHXKCHHS U TIPOOJIEMBI ITPH-
MeHeHus. EskeroqHuK YKpamHCKOTo mpaBa: co.
Hayd. Tp. / oTB. 3a BoIN. A. B. [leTpumwun. —
XapskoB: [IpaBo, 2012. — Ne4. — C. 487.

only be ineffective, it may negatively af-
fect the realization of many of the neces-
sary social processes. This is also relevant
for organizational-legal measures related
to the impact on crime, one of the essen-
tial directions of state administration®. If
the aggregate of such measures has the
character of an inseparable, uniquely de-
fined sequence of interaction of specific
processes and techniques, leading to the
achievement of set goals, such measures
should be considered a method. In this
case, it is important to consider, that im-
pact, as a method, can have various gen-

2 Kipanos C. Hosa penaxuist ¢1.10 Kpumi-
HaJIBHOT'O KOZAEKCY YKpaiHM: 1O IUTAaHHA PO
Y3TOKEHICTh 13 KpUMIHAJIBHUM MPOLECYalb-
HUM KoZIeKcoM YKpaiHu / AKTyalbHi po0ieMu
KPHUMIHAJIBHOI BiJINOBIAJIBHOCTI: MaTepiain
MiXKHap. HayK.-pakT. KoH}., 10—11 x0BT.
2013 p. / penxomn.: B. 5. Tami#i (romos. pen.),
B. I. bopucos (3acT. TonoB. pex.) Ta iH. — X.:
IIpaso, 2013 — C. 28.
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eral and specific forms of its substantial
existence and expression.

Form and substance — are interre-
lated aspects, the form acts as an external
expression of certain substance or, as
was perceived by the German philoso-
pher Hegel, the substance is formed, and
form substantial. Therefore, here, at a
more sectored level, inaccuracies in de-
termining the necessary forms and their
substance can have a real negative im-
pact on all the processes of state build-
ing. In any case, if citing a quote of the
author of «The Capital», a part of which
is put in the title of this article, in its
entirety, it reads: «The form is devoid of
any value if it is not a form of substance»'
which means that between form and sub-
stance in the impact on crime, there
should be an organic relationship.

It would seem that all is clear, how-
ever, just here is where the known discus-
sion starts. Most commonly defining
impact as a method of influence on crime,
the following forms are identified: fight
against crime, counteracting crime, crime
control, crime prevention, etc. Of course,
there may be some clarifications and
variations. For example, a more active
form of impact on crime than fighting is
allocated — war against crime. Or a need
to distinguish between the concepts of
«crime preventiony, «crime prophylac-
tic» or «crime averting is underlined?.

' Mapkce K., Durensc ®@. Counnenus. — 13-
nanue Bropoe. — T.1. — M., 1955. — C. 159.

2 Kypc kpuMiHoorii: 3araibpHa 4YacTHHA!
nigpydnuk: y 2 ka. / O. M. [lxyxa, I1. 1. Mu-
xaiimenko, O. I Kynuk Ta iH.; 3a 3ar. pen.
O. M. Ixyxu. — K.: FOpiakom IaTep, 2001. —
C. 130.

A view was also expressed, accord-
ing to which, counteraction is essential-
ly equalized with control. Activity of a
state in the development of goals and
objectives, production of tools and meth-
ods of influencing crime may also, sub-
ject to certain aspects, be referred to as
criminal policy. Criminal policy can
have different directions and levels, may
have different goals, among which are
both strategic and tactical. But this also
has its difficulties. First, this concept is
interpreted differently, or polyseman-
tic*. In addition, difficulties arise when
trying to relate to each other, for exam-
ple, the fight against crime and criminal
policy. Is it possible to compare these
concepts, which is broader, deeper, and
so on?

In this regard, a more general ques-
tion is legit: why such a necessary for
society state activity does not always
have the necessarily productive charac-
ter. Different answers are possible, how-
ever most probably it is due to a number
of interrelated circumstances. For ex-
ample, in terms of substantive features,
it is likely that the state does not know,
or cannot, or if considered only as a sci-
entific proposal, does not want to estab-
lish the causes and conditions of the
emergence and existence of certain types
of crime. This leads not only to future
virtuality of counter-criminal measures,
but also to progressive generation of
crime, which, in turn, «allows» crime to
significantly disturb the social processes
that are called upon to ensure a decent

3 Poccuiickas KPUMHHOIOTHYECKAs YHIIH-
kionenus / mox oomr. pen. A. U. Jlonrosoi. —
M.: HOPMA, 2000. — C. 732-733.
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existence of human civilization, and are
viewed by the societal legal conscious-
ness as an inevitable reality.

Speaking in general terms, for many
centuries humanity has been developing
programs of impact on crime that con-
tain different in substance general ideas
and practical measures of influence on
this negative social phenomenon. The
score of such «fight» is well known.
Therefore, domestic and foreign experts
continue their, to some extent, «Sisyph-
ean work» and are constantly searching
for the most productive capabilities of
such impact, which is to develop tools
and techniques that contribute to the
achievement of one main goal — impact
on crime in its general or species forms.
All this confirms the idea that, in such
circumstances, it is essential to under-
stand the sequence of the final determi-
nation of the form and substance of the
impact on crime or, in other words, to
answer the question of what should be
primary in this definition: the substance,
which determines the form, or the form,
which determines the substance? Or
should they be interrelated processes?
Let us try to answer this question with-
out utopia, scientism and unnecessary
rhetoric.

Firstly, it should be noted that the
impact on crime consists of several nec-
essary elements. The criminal law com-
ponent is, in our opinion, one of the main
«precursorsy for this. After all, it is the
criminalization of specific socially dan-
gerous acts that transfers them to a dif-
ferent social category, and those who
have committed them — to a different
social group. This in turn creates a nec-

essary object of regulation, both for all
the areas covered by the so-called crim-
inal law sphere (criminal law, criminal
procedure, criminalistics, criminology,
penal law, etc.) and for other areas (e.g.
Administrative Law); initiates the activ-
ity of government and social institutions
and organizations, etc. At the same time,
for many years, we have been insisting
on the fact that since ancient times ex-
perts reasonably believe that criminal
law is the «ultima ratioy, that is «the last
resort», which a state has at its disposal
to overcome the most socially dangerous
acts. Such a definition does not diminish
the role of criminal law in state building,
the legal provisions of which may be
effective to the extent necessary, if cer-
tain social values, the protection of
which is assigned to said provisions are
declared in the society and the state.
However «hardy, and in some countries
«irreversible» possibilities of application
of criminal law provisions, in the event
of their unreasonable use, can go far be-
yond the execution of the protective
functions of this law'.

In this regard, it should be clearly
established that criminal law should not
be seen as a kind of universal social
«medicine». After all, in the concept of
«last resort», in our opinion, a thesis is
laid, which states that to eliminate or
reduce the volume and number of so-
cially negative defined acts, it is neces-
sary to primarily develop a number, and
possibly a complex of relevant social

' CrpenbloB €. Jlesiki po3ayMu Ipo npaso-
BY CYTHICTb Ta COIIiaJIbHI 3aBJaHHS KPAMiHAIb-
Horo mipasa // IIpaBo Ykpainu. — 2010. — Ne9. —
C. 103-104.
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measures to influence this. Uncondition-
ally, in order to develop and implement
such measures, initially, as already men-
tioned, one should understand the mean-
ing of events, to determine which attri-
butes are key for them, which are the
prerequisites for their emergence, what
are their possible consequences, etc.
Only then a reasonable plan to overcome
these acts should be developed, the pro-
visions of this plan should be imple-
mented, and if necessary, systematic and
permanent nature should be given to
them, which, in general will determine
the productivity of the state influence.
Perhaps some of the planned measures
will turn out to be insufficiently effec-
tive, and then they need to be clarified,
modified. Perhaps some should be ex-
cluded. And this again requires certain
«financial-brain effort» to be taken. Also,
without accurate confidence in their per-
spective effectiveness. There are many
questions, but this is exactly how it is
necessary to begin to impact emerging
negative acts. It must be thoughtful com-
plex of challenging actions but it should
be carried out before we want to «pun-
ish». Put yourself in a place of reason-
able parent. What does such a parent
need to punish their child? First — to «ex-
haust» all the preliminary educational
complex, and only then, realizing that
everything was done, and the child con-
tinues to seriously «act naughty», to ap-
ply the punishment. Criminal law is es-
sentially the same «belt» in the hands of
a «reasonable» state.

If we try to compare criminal law, as
a branch of law with the branches of
medicine, and it is reasonable since med-

ics deal with physical human illnesses,
and lawyers — with social «illnesses», we
can come to a conclusion that the ana-
lyzed law is closest to surgery. Accord-
ing to the view of the well-known Ukrai-
nian surgeon Prof. S. A. Geshelin: «with
the knife to the body — only as a last
resorty. Criminal law is not just a social
«belty», but also a social «knife» in the
hands of the state, which further enhanc-
es its social possibilities.

It is important to note that over time
the term «ultima ratio» because of its
figurativeness, from being purely legal,
started to be used in socio-political life.
For the first time it happened during the
Thirty Years War, when Cardinal Riche-
lieu ordered to cast the words «Ultima
ratio regumy (Latin: the last argument
of kings) on all cannon barrels. Since
1742 by order of King Frederick II of
Prussia such an inscription was also in-
flicted on all army cannons. At the same
time, and this should be emphasized, in
this case it meant not as much the last
resort, as the most decisive means that
should finally resolve an existing con-
flict. However, in this sense too, criminal
law attains an added social value.

Therefore the process of criminaliz-
ing in its entirety, as a necessary social
prerequisite in the organization of the
subsequent impact on crime, requires its
own separate analysis. However, let us
try to identify a slightly different aspect:
how, in which way is the possible impact
on crime stated in the provisions of the
legislation of the criminal law sphere.

A study of the provisions of this leg-
islation shows that in the norms that
stipulate their goals, purpose, functions,
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etc. (for example, Art. 1 of the Criminal
Code, Art. 2 of the Code of Criminal
Procedure, the provisions of the Law
«On the Forensic Review», etc.), the
questions of liability of a specific person
for the commission of a crime are per-
sonified to a greater extent and the gen-
eral directions of impact on crime are
not highlighted. Thus, the legislation
which creates a legal basis for impact on
crime, the procedure of implementation
of relevant legislation, forensic activi-
ties and technical-criminalistic provi-
sion for different categories of cases,
etc., does not specify the forms and sub-
stance of possible state influence on
crime, which requires the continuation
of such analysis.

Concluding the research of the com-
plex processes of creation of necessary
legislation for impacting crime, we be-
lieve it necessary to underline two im-
portant points. First, speaking of crimi-
nalization as a necessary component of
the impact on crime, we must at the same
time note, that not only the criminal law
provides the necessary legal prerequi-
sites for this. Overall policy direction of
such impact, its substance and form can
greatly, so to speak, in reverse order,
determine the nature and directions of
the process of criminalization. Second-
ly —if the impact on crime, as one of the
areas of functioning of the state, is not
enshrined in the relevant legislation of
the criminal law field, then consequent-
ly such impact is largely determined by
the socio-political activities of the state,
which, in turn, provides a certain «free-
domy in the elaboration and justification
of the substance and forms of impact on

crime, including such activity through
research

A systematic approach to the defini-
tion of the initial steps in the organiza-
tion of impact on crime, a detailed anal-
ysis of the manifold of processes of
criminalization can offer a solution, not
only in the «formal» use of the concepts
of «fight», «counteraction», «control»,
«prophylactics» and others, but also in
filling each of them with specific sub-
stance, which in turn should allow their
more substantive use while impacting on
crime. In our view, while separating
these concepts one should not so much
focus on the dynamics of their impact on
negative processes (for instance, some
more harsh, others — more lenient) as on
their internal substance, as outside activ-
ity may not always correspond with the
impact on specifically the fundamental
provisions that characterize crime. We
have some experience for this approach,
as in the early 90-ies of the last century,
when the topic was still «not trendy», we
already spoke about the need for more
precise reasoning in the use of these con-
cepts'.

Of course, all is not that simple. It is
known, that the acts included in the total
array of crime are quite «unsimilary. For
example, different social values on
which they impinge, different nature of
the acts, community members, different
in their social characteristics who com-
mit them, etc. Therefore, the modern
character of the research of this problem

' Crpenbuos E. JI. K Bonpocy o ponoBom
00BEKTE XO3UCTBECHHBIX MTPECTYTUICHUH // AK-
TyaJbHBIE TPOOJIEMBI TOCYJapCTBA U TIpaBa : c0.
HayuH. Tp. — Beim.1. — Ognecca, 1994. — C. 28.
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requires, in our opinion, a more detailed
use of the inductive method of conduct-
ing such a study, which, as should be
recalled, was proposed by the founder of
English materialism, philosopher Fran-
cis Bacon, and this method receives its
implementation in law due to the fact
that in the study of events and processes
of a lesser scale, by systemizing the es-
tablished generalities and systemizing
certain generalizing theoretical provi-
sions, the extraction of more general
characteristics that are inherent to this
phenomenon as a whole is carried out.
We need to begin such a study not from
a search of the forms and substance of
the overall impact on the «whole» of the
crime, but from attempts to determine
the specific characteristics of substance
and forms of impact on certain groups of
crimes.

In order that further study would re-
ceive the necessary substance-method-
ological character, let us try to analyze
from these positions, one of the main
forms that is used in the organization of
the impact on crime. Thus, the fight
against crime, which is defined as a cer-
tain active social confrontation, should
logically assume the victory of «good»
side and, in the long term, lead to the
elimination of the «defeated» social phe-
nomenon. But the aim of eradication can
only be achieved where there is an inter-
related set of circumstances: a) criminal
acts are alien to moral-ethical values
enshrined in a particular society, and
contradict the socio-legal foundations
laid down in this state; b) the causes that
produce them, are uncharacteristic to the
given society, for example, are the

«birthmarks of capitalism.» Precisely
then can a social fight against certain
events and acts lead to their elimination,
what was still very recently proclaimed
by us at all levels, including the reason-
ing of this idea in many scientific stud-
ies. However, even today a number of
acts, such as criminal infringements
against life and health, violent criminal
attempts at seizure other people’s prop-
erty, sexual offenses, including rape,
pedophilia, etc., which are rejected by
the morality of any civilized society ex-
ist, and the need for active dynamic fight
with them stays relevant.

However not all such acts have such
clearly negative characteristics, which
are negatively perceived by the society
for obvious principal reasons. There are
whole groups of human actions deemed
today by the legislator as criminal, but
which not only «escort» ongoing social
processes, and to a certain extent, are
produced by them. Consequently, the
analysis of the essence of such groups
should be carried out on a different lev-
el, with a focus on other aspects, includ-
ing the attempt to answer the following
questions: 1) should in such a situation,
the criminal law be seen as the main state
tools of impact on these negative phe-
nomena and 2) keeping the criminal law
prohibition on a certain type of such be-
havior, which state-legal form of impact
should be identified as the most effec-
tive.

Such an approach can be used in the
evaluation of many individual groups in
the general array of modern crime. Let’s
start with economic crime. The first
question that needs its own assessment
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is: what are the social determinants? In-
ternational lawyers have long «known»
the answer to this fundamental question.
For instance, in January 1996, in a pri-
vate discussion in Canada in the prose-
cution’s office of Montreal, the prosecu-
tor in criminal cases, Ms. Jennifer Bris-
coe, speaking about the nature of
economic crime, aptly said that «coming
into this world (of market economy —
E. S.), we enter the world of money. And
where there is money, there are always
economic crimes. Economic crimes are
the «cost» we pay for living in such a
society'. We also understand it already.
Thus, speaking in October of 2012 in
Odessa on a representative international
criminological symposium, the President
of the Criminological Association of
Ukraine A. M. Bandurka noted that eco-
nomic crimes are part of the existing
system. But getting back to economic
crimes, if this is so, then the phrases,
which indicate that such acts «impinge
on national security,» or «undermine the
socio-economic development,» or «con-
tradict the fundamental interestsy, etc.,
should be considered at best, as «uncon-
scious.»

Therefore, in order to impact on the
negative phenomena that are an «organ-
ic» part of the existing system of the
functioning of the economy, other ap-
proaches are needed, since the eradica-
tion as the end point of impact, in this
case would be, in our opinion, utopic. Of
course, this statement should not be re-

! Crpenbuos E. JI. DkoHOMHYECKast TPeCTyTI-
HOCTH B YKpauHe / npeancinosue npo¢. Maprtu-
Ha ®unke (yHuBepcuter . [Taccay, ®PI'). Kypc
nexnmii. — Onecca: AO baxsa, 1997. —C. 8.

garded as «all forgiving», one which, to
some extent, confirms the «objectifica-
tion» of such acts in the current system,
«allows» the possibility of unpunished
commission of economic crimes. It is
not. But if such acts in one way or an-
other are «derivative» of the existing
economic system, then setting the task
of «burning them out with a hot iron»
should be considered, at best, as an at-
tempt to pursue desired goals without
consideration of objective circumstances
and possible consequences, or what has
been traditionally named voluntarism.
But then which ways of impact should
be formalized?

Of course, despite the fact that for the
separation of this group of offenses, al-
most only one approach exists, within
the group, such crimes have different
characteristics. One of their main char-
acteristics, which largely determine the
social danger, is the consequences of
such acts, and, above all, the damage
they inflict. In this regard, let us con-
sider those social acts that cause damage
primarily to the state, for example, eva-
sion of taxes and duties (other manda-
tory payments). Taxes, as we know, are
mandatory, compulsory, gratuitous pay-
ments that should be carried out by indi-
viduals and legal entities to the state
income. Taxes, especially in a market
economy model, are more than neces-
sary, because it is through these pay-
ments that the state impacts on many
important social processes. The social
purpose of taxes is manifested in their
functions: fiscal and economic. The fis-
cal function consists in forming the mon-
etary income of the state, which are nec-
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essary for the maintenance of the state
apparatus, the military, development of
science and technology, healthcare, the
implementation of various social pro-
grams, etc.

However, it is well understood that
between the amount of the volume of the
monetary mass to be received, that is
planned by the state and the actual size
of the funds received, always, in all
countries, there is a certain gap, thus the
budget deficit, which is largely depen-
dent on these factors, is initially estab-
lished as permissible and the tax «short-
age» is transferred to the so called cat-
egory of «natural loss». But under certain
conditions, this «loss» may entail crimi-
nal liability under Art. 212 of the Crim-
inal Code of Ukraine.

But how should in this case, the gov-
ernment impact on tax crime, what form
to choose to for this, which substance to
fill this form with? In our opinion, in
such cases one should speak of control
over the level of this crime. Moreover,
and this should be emphasized, control
over the level of tax evasion should be
treated as secondary, as the primary con-
trol should be that of the level of cash
inflows. For well-known reasons, and it
is understood not only by professionals,
tax evasion — is a phenomenon that is not
contrary to the market model of the
economy, is not incompatible with the
mentality of many social groups, which
have to pay taxes, and is, to some extent,
an «accompanying» phenomenon, there-
fore counteracting it, and all the more so,
fighting with the given act, it is impos-
sible, as it is an integral part of this sys-
tem. Still, understanding the importance

of this type of payment, especially for
«itself», the state should control the lev-
el of tax inflow, monitor and ensure that
their nonpayment does not go beyond a
certain critical threshold, applying for
this measures, including those of crimi-
nal law compulsion. So in this case a
different substantial tactic and methodic
of impact on crime, which most likely
implies, as mentioned, a socio-control-
ling form of impact should exist.

It is worth to note that this evaluation
is not only relative to economic crimes,
which are enshrined in the Ukrainian
Criminal Code. For example, the Presi-
dent of the International Olympic Com-
mittee, Jacques Rogge directly stated in
August of this year [2012] that doping,
the responsibility for the use of which is
provided for in the Criminal Code of
Ukraine, it is impossible to defeat. «You
can never solve the problem of doping
completely. Doping — he believes — is a
form of crime in sport. And you do un-
derstand that society cannot get rid of
crime» (emphasis added — ES). And fur-
ther: «And sport also cannot exist with-
out doping control» — he believes
(rus.DELFI.ee). In early November of
2012 year at the press conference dedi-
cated to the doping scandal that is as-
sociated with the famous cyclist Lance
Armstrong, the head of the World Anti-
Doping Agency, John Fahey, inciden-
tally, the former finance minister of Aus-
tralia, stated that «the war against dop-
ing cannot be won» (emphasis
added — ES). However, such a seem-
ingly «decadent recognition» did not
prevent this agency to make a decision
not only to deprive Armstrong medals
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for seven victories in the prestigious
Tour de France, but to oblige the cyclist
to return 3 million euros he received in
prize money. If in this regard, we again
recall Hegel, he thought that if a problem
is unsolvable, it is not a problem, but
regularity. This again implies that the
understanding of the nature and the «or-
igin» of negative phenomena in no way
removes the need to impact on them.
Simply, when carrying out such acts it is
necessary to correctly choose the form
of such impact and fill it with specific
substance.

In our opinion, this also applies to a
number of other groups of crimes, such
as crimes committed by minors, a part
of acts in the field of new technologies
that are already considered criminal, etc.,
where government impact should carry
a different character than when impact-
ing the «traditionally-dangerous» group
of crimes.

However, there are acts, the difficul-
ties in assessment of which do not allow
not only for an equal and often even co-
ordinated assessment in different coun-
tries.

As an example, let us consider the
processes of euthanasia («easy», «de-
cent» death). Only within the boundaries
of regulation of the European region in
terms of legal regulation of euthanasia,
three groups of countries can be distin-
guished. The first group includes coun-
tries that allow both active and passive
euthanasia (such as the Netherlands,
Belgium, and Sweden). The second
group consists of countries in only pas-
sive euthanasia is allowed (e.g., Austria,
Spain, France, and Luxembourg). And

finally, there is a group of countries in
which any form of euthanasia is crimi-
nalized (e.g., Greece, Poland, Russia,
Serbia, Ukraine, Croatia, Czech Repub-
lic). There are interesting historical facts
here. For example, in Finland, where
passive euthanasia not that long ago
ceased to be considered illegal, the first
indications about suicide appeared in the
General Statute of Laws of 1442 (!),
where such acts were referred to as of-
fenses against the state, which in the
Middle Ages still made it possible to
consider them criminal and not church
crimes.

In general, however a more or less
paradoxical situation is taking place.
Countries of one continent, with practi-
cally the same model of economic de-
velopment, with similar societal values
and principles of state building establish
different legal attitudes to euthanasia:
from its full allowance (active and pas-
sive forms) to the criminal prohibition
of it in any form. How to determine the
substance of the impact on the processes
of euthanasia such conditions in coun-
tries where it is prohibited, what form to
choose for this?

Perhaps, in the base of such a ban
there are some other arguments that will
allow to more clearly defining the sub-
stance of the impact. For example, at the
«equality» of the other arguments, the
main role in these cases may be taken by
religious postulates that dominate in a
given society.

At first glance, this option seems
quite acceptable. For example, in Greece,
Russia, Serbia and Ukraine, where Or-
thodoxy is dominant, according to the
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doctrine of which, our life is the highest
gift of God, the beginning and end of
which are found only in His hands (Job
12:10), any human intervention in this
process is unacceptable, and the crimi-
nalization of such acts seems quite justi-
fied.

But after a more detailed analysis it
becomes clear that such arguments tend
to faint, if not to disappear. For instance,
in Belgium, where 76% of the popula-
tion consider themselves Catholic, and
the Catholic Church actively protested
against allowing euthanasia, in 2001
both forms of euthanasia were officially
allowed. In France, where 62% of the
population consider themselves to be
Catholics, in Luxembourg — 76 % Cath-
olics, i.e. almost the same percentage of
Catholics as in Belgium, only passive
euthanasia is allowed. However in Po-
land, where from 70 to 90% of the pop-
ulation considers themselves to be Cath-
olics, in Croatia, where there are 85%
Catholics, i.e. the percentage of adher-
ents of the Catholic faith is slightly larg-
er, but still practically at the same level
as stated above, any euthanasia is pro-
hibited. What is it that lies in the basis of
making legal decisions regarding eutha-
nasia in these states, including its prohi-
bition? Therefore we repeat, the question
of effective impact on this type of acts
in the countries where they are recog-
nized as criminal has all the chances to
move into the category of «eternal.»
And, maybe, figuratively speaking, ev-
erything is simpler, and we again have
to think about the social «boundaries» of
criminal law impact? For example, in
England, suicide was in general consid-

ered an illegal until the 1960s. But in
1961 a law on suicide was adopted,
which largely expressed disapproval of
it, but at the same time, it was recognized
that «the severity of the problem cannot
be solved it by legal prohibition» (em-
phasis added — E. S.) This is to some
extent, if you desire, a reason for further
reflections on the choice of forms of im-
pact on crime.

The dynamic development of the
world, processes of globalization, which
nowadays attained irreversible character,
objectively formulate new challenges for
the legal regulation of such processes. In
this regard, there are increasing discus-
sions about the prospects of the develop-
ment of criminal law. Such development
may relate to both the general provisions
connected to the processes of criminal-
ization and decriminalization, penaliza-
tion and depenalization, further catego-
rization of socially dangerous acts, prob-
lems of improvement on the level of
legislative techniques, etc. This can in-
clude changes that will apply to the in-
stitutions and norms of the Special Sec-
tion. Possible changes in the system and
the types of penalties are being increas-
ingly discussed, giving this type of gov-
ernment impact the character «adequate»
to the committed act. Such changes may
occur at both the international and na-
tional levels.

Nevertheless, these processes should
not acquire the character of «bravura
demonstrations» and mechanical copy-
ing. In this paper we have attempted to
demonstrate how thoughtful and reason-
able, even «socially cautious» should be
any decisions related to the criminaliza-
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tion of certain acts, transfer, in this con-
text, of «normal» people to a different
social category, starting thus, the entire
mechanism of criminal justice, but in
essence — the search for new, or modi-
fied, or other methods of impact on
crime, which we «ourselvesy create with
the processes of criminalization. Conse-
quently, all of these processes must be
thoughtful, interconnected, interdepen-
dent, mutually submitted or, speaking
more figuratively, sufficient and neces-

sary. Only such an attitude to the initial
processes of criminalization and the sub-
sequent impact on the «created» crime
is able to display the effectiveness of
state building, the general level of the
functioning of the state mechanism, and
the proclaimed form of impact will re-
ceive the necessary substantial filling.
Still there are more questions than an-
SWETS...

Published: Bicnuk Ilig0ennoeo pezionans-
Hoeo yewmpy HAIIpH Vkpainu. — 2014. —Ne 1.
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V. Horodovenko, Doctor of Laws, President
of the Court of Appeal, Honorable lawyer of
Ukraine

Realization of principles of the status of judges
in the context of a new stage of judicial reform

By entering the Council of Europe
Ukraine committed to provide introduc-
tion of reforms of the national legislation
by adjusting it in accordance with Euro-
pean standards. Ukraine is obliged to
adhere to requires of the European Con-
vention of human rights and fundamen-
tal freedoms, ratified in 1997 (hereinafter
the ECHR) and to the European Court of
human rights (hereinafter the European
Court) the practices which constitute an
essential part of this international agree-
ment.

Judicial reform in Ukraine lasts more
than 20 years. Over these years MPs,
judges and researchers have drafted doz-
ens laws, some of them have become a
basis for the substantial changes in judi-
cial system and legal regulation of status
of judges. Among the most significant
stages of the judicial reform should be
mentioned the following: the so-called
«small judicial reform» of 2001, which
altered decision reversal system, the Law
of Ukraine «On judicial system» of Feb-

ruary 7, 2002', which simplified the
structure of the judicial system, the Law
of Ukraine «On access to judicial deci-
sions» from December 22, 20052, which
established the official procedure of pub-
lication of all the judicial acts on the
special Internet-portal opened for a pub-
lic access, the Law of Ukraine «On en-
forcement of the decisions and imple-
menting practices of the European Court
of human rights» from February 23,
2006°, which regulated relations, which
arose from the responsibility of a state
to enforce decisions of the European
Court of human rights in cases against

! TIpo cynoyctpiii Ykpainu: 3akon Ykpaitu
Bix 07.02.2002 p., Ne3018-111 // Odin. BicH.
VYkpainu. — 2002. — Ne10. — Cr. 441.

2 TIpo H0CTym A0 CYIOBHUX pillleHb: 3aKOH
VYxkpainu Big 22 rpyasas 2002 p. Ne3262-1V //
Binom. BepxosH. Pann Ykpainu. — 2006 p. —
Nel5.—Cr. 128.

* TIpo BUKOHAHHS PIllICHb Ta 3aCTOCYBaHHSI
MIPAaKTUKN €BPOIEHCHKOIOCYY 3 TIPaB JIIOANHHU:
3akoH Ykpainu Bix 23.02.2006 p., Ne3477 //
Odin. BicH. Ykpaiuu. —2006. — Ne 12. — Crt. 792.
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Ukraine, the Law of Ukraine «On judi-
cial system and status of judges»' from
7 July 2010, which initiated consistent
changes of the system of judiciary as a
whole. Among the positive innovations,
provided by this law, should be named
the introduction of:

a) automated system of distribution
of cases among judges in general juris-
diction courts;

b) compulsory special training of
candidates for positions of judges and
periodic in-service training of profes-
sional judges;

¢) competitive principles of selection
of candidates for position of judges (ini-
tially appointed or transferred to another
court according to promotion proce-
dure);

d) unification of procedural standards
and legal criteria of imposing sanctions
on judges of local and appellate courts
by means of concentration of disciplin-
ary powers in the unified permanent
body within judicial system — the High
Qualification Commission of Judges;

e) fair principles of determining and
payment of the judges’ wages;

f) limiting of powers of the presi-
dents of the courts by means of avoiding
possible ways of their undue influence
on judges while performing administra-
tion of justice;

g) new status of the State Judicial
Administration as a body, accountable
and controlled by the supreme self-gov-
ernance judicial bodies.

Obviously, all the indicated innova-
tions aimed at completing the only task —

' TIpo cymoycTpiii i cratyc cyaiB: 3akoH
VYxpainu Bix 07.07.2010 p., Ne2453-VI // Ocim.
BicH. Ykpainu. — 2010 p.— Ne55/1/. — Cr. 1900.

guaranteeing of judicial independence
and improving the level of their person-
al accountability for rendered decisions.
However, inconsistency of legislators
resulted in number of practical difficul-
ties while implementing the positive
novels.

On 9 January 2013 the European
Court rendered a decision in the case of
the ex-judge of the Supreme Court of
Ukraine O. Volkov, in which was stated
a number of systematic shortcomings of
legislation regulating imposition of dis-
ciplinary measures procedure on judges
(violation of principle of legal definite-
ness in formulation of components of
disciplinary offense, non-compliance
with standards of proper legal procedure
of dismissal of judges for breach of oath,
undifferentiation of disciplinary mea-
sures). The European Court stated to
reinstate O. Volkov in a position of a
judge of the Supreme Court of Ukraine, —
this individual measure of restoration of
the position of Applicant which existed
prior to violation of the ECHR is applied
by the European Court as an exception-
al measure?.

On 27 October 2014 the President of
Ukraine established a new central body
responsible for formulation the future
configuration of judicial reform — the
Council for the judicial reform, com-
posed of the best national legal profes-
sionals. In our opinion, reframing the
status of judges should be a foreground

2 Bomkos O. npotu YkpaiHu: pimeHHs €B-
poIL. Cyay 3 mpaB JoanuHu Bix 9 civns 2013 p. /
Iapopmarnitianii mopran XIIT' [Emexktpon. pe-
cypc]. — Pexxum noctymy: http://khpg.org/index.
php?id=1359450183. — 3aroyoBok 3 ekpaHa.
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task for the new stage of judicial reform.
In academic legal literature addressed to
specified problems (I. E. Marochkin!,
L. M. Moskvich, S. V. Pryluckyj,
S. V. Podkopaev?, O. M. Ovcharenko?),
exists a prevailing assumption that inde-
pendence of a judge should naturally be
combined with his\her accountability
before the state and society. Events of
recent years have proved existence of a
considerable public demand of a fair jus-
tice. Thus, the task of our investigation
is to outline theoretical background of
reforming the status of judges in modern
context aiming to form a high-qualified
Jjudicial corpus, known for integrity and
accountability before the civil society.
To determine fundamental principles as
a base for the status of judges regulations
we draw upon the provisions envisaged
by Chapter VIII of the Constitution of
Ukraine «Justice», current law «On ju-
dicial system and status of judges», in-
ternational legal standards and best prac-
tices of the European countries.
Independence of judges is a prime,
fundamental principle on which struc-
ture of judicial system and administra-
tion of justice is based. Independence of
judges is one of the best and significant
achievements of a democratic society,

! Mapoukun U. E. JIeru THMHOCTB Cy1e0HOM
Brnactu / U. E. MapoukuHs / Exxerogauk ykpa-
uHckoro mpasa. — 2013. — Ne 5. — C. 571-578.

2 Mocksud JI. M. IToxkonaes C. B., Ipuiy-
upkuii C. B. .Craryc cynai: nutanHs Teopii Ta
mpakTuku: MoHOTp. — X.: Bua.gim «THXKEK». —
2004. 327 c.

3 Osuapenko O. M. FOpuruHa BiAMOBi 1T~
HICTB CYAAY: TEOPETUKO-TIPUKIIATHE TOCITi-
JKeHHs: MoHOTD. / OBuaperko O. M. — X.: Ipa-
B0, 2014. — 576 c.

which should never be regarded as a
privilege given to satisfy own needs in
court. This is a safeguard established to
provide functioning of the judicial sys-
tem and realization of the fundamental
principles of justice.

The content of the principle of inde-
pendence of judges is revealed by provi-
sions of the Constitutional Court’s of
Ukraine Decision of December 1, 2004,
rendered in case concerning indepen-
dence of judges as a component of their
status, the operative part of which held
that provision of the para 1 Article 126
of the Constitution of Ukraine «indepen-
dence and immunity of judges are guar-
anteed by the Constitution and laws of
Ukraine» in conjunction with other pro-
visions of the Chapter VIII of the Main
Law should be understood as followed:
«Independence of judges is an integral
component of their status. It is a consti-
tutional principle concerning composing
and functioning of courts, and concern-
ing professional performance of judges,
who are bound only by law while per-
forming administration of justice. ...
Lowering the guarantee levels of inde-
pendence and immunity of judges at no
time should be provided by new laws or
by amendments to the current laws»*.

An important component of the judi-
cial independence is a special procedure
of bringing a judge to responsibility, spe-
cifically, to criminal responsibility. Ac-
cording to the par. 3 of the Article 126

* Pimrenns Koncturyuiitnoro Cyny Ykpainu
Bix 01.12.2004 p., Ne 19-pn/2004 y cnpasi po
HE3aJIKHICTB CYIIIIB SK CKJIaI0BY iXHBOI'O CTa-
tycy // Odim. BicH. Ykpaiau. — 2004. — Ne49. —
Cr. 3220.
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of the Constitution of Ukraine a judge
should not be detained or arrested with-
out the consent of the Verkhovna Rada
of Ukraine before a guilty verdict is ren-
dered by a court. Criminal procedural
legislation extends guarantees for the
immunity of a judge. At this rate, accord-
ing to the article 482 of the Criminal
procedural code of Ukraine a judge
should not be detained or be subject to
an imposed measure of restraint in the
form of arrest or house arrest without
consent of the Verkhovna Rada of
Ukraine. As it stipulated by par 3 of the
Article 154 of the Criminal Procedural
Code of Ukraine suspension of a judge
from his office should be carried out by
the High Qualification Commission of
Judges of Ukraine following a reasoned
motion of the Prosecutor General of
Ukraine. As to the article 48 of the Law
of Ukraine «On judicial system and sta-
tus of judges» only Prosecutor General
of Ukraine or his deputy should serve a
notice of suspicion in committing a
criminal offense to a judge. The court, in
which a judge is holding or held the of-
fice, should not try a criminal case
against this judge.!

In the meantime, we believe that ex-
isting guarantees of the independence of
judges are insufficient. Thus, after sim-
plifying initiation of criminal proceed-
ings procedure according to the CPC
2012 incidents of influence judges by
entering unconfirmed statements on mis-
carriage of justice or other cases of pow-

! KpuMiHanbHU# mpolecyaabHUN KOJCKC
VYkpainu Bifg 13 ksit. 2012 p., Ne4651-V1// Tonoc
VYkpainu. — 2012. — Ne90 —91.

er abuse to the Unified Register of the
Pre-trial Proceedings has become fre-
quent. In most cases such statements
remain unconfirmed, though it negative-
ly influences maintaining the principle
of judicial independence. We consider
that this issue may be resolved by intro-
duction of such provision, which would
stipulate that a statement of committing
a criminal offense by a judge should be
entered to the Unified Register of Pre-
Trial investigations following only
grounded motion of the Prosecutor Gen-
eral of Ukraine agreed upon with a body
vested with disciplinary powers.

However, special procedure of bring-
ing judges to responsibility should be
applied only in respect of committing
criminal offenses in the field of admin-
istration of justice. These practices will
comply with European standards as
many countries of the European Union
provide functional immunity, which is
not applied in respect of offenses com-
mitted behind the field of performance
of professional duties. It is proposed to
fix this approach in new legislation on
judiciary.

Engaging judicial bodies in the pro-
cedure of bringing a judge to criminal
responsibility has become one of the sig-
nificant achievements of the judicial re-
form. It is an independent, impartial
body composed by the majority of judg-
es which should consider issues concern-
ing removing or limiting immunity of a
judge. Concerning this matter national
legislation provides even more guaran-
tees to judges than European legislation.
Thus, it is considered that the Verkhovna
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Rada should not be able to give its con-
sent on detention or arrest of a judge.
Following the European traditions these
issues are a subject of consideration by
a disciplinary body formed within the
judiciary. Introduced in 2010 practices
of the High Qualification Commission
of Judges in removal judges from the
office proved effective.

Independence of judges should be
provided with procedural safeguards.
First, a judge should have a right on a
good faith error determined by different
factors (complexity of legislation,
changes in case law, possible alternative
in applying provision of direct action).
Judicial error comprises of guilt of a
judge and consequently — his account-
ability. The mechanism provided to cor-
rect judicial errors involves an appellate,
cassation or other forms of reviewing
judgments established by the law. Sec-
ondly, interpretation of laws, assessing
of the facts and evidences in case should
not be a ground for disciplinary, civil,
administrative or criminal responsibili-
ty, except for the case when an intent to
exercise an unlawful action by a judge
is proved. It is allowed by international
standards that criminal negligence may
be a ground for disciplinary or civil re-
sponsibility of a judge. In order to im-
plement envisaged guarantees of judi-
cial independence legislation provides a
special procedure of imposing disciplin-
ary sanctions which should correspond
the criteria of a proper legal procedure
(independence, reasonable timing, a
right of a judge to be heard by the body
responsible for rendering decision of

bringing to responsibility, a right of a
judge to legal assistance, a possibility to
challenge the decision on imposing a
sanction)'. Third, according to the inter-
national standards and Constitution of
Ukraine (art.56) a state is fully respon-
sible for damage caused by unlawful
actions of a judge while performing his
professional duties. The state has a right
to demand compensation as regress
from a judge only in exceptional cir-
cumstances.

Irremovability of judges. Institution
of initial appointment by the President
followed by further election of a judge
on a permanent position is a subject to
constant critics by researches along with
foreign experts. The Venice Commission
in its opinions has repeatedly laid em-
phasis that the Verkhovna Rada of
Ukraine should not be able to play role
in the election and dismissal of judges’
process, whereas it would determine un-
due politicization of this process. In rela-
tion with European standards, selection
and career of judges should be based
upon their personal achievements, con-
sistent with their competence, abilities
and results of their professional perfor-
mance.

As indicated by the Opinion 1(2001)
of the Consultative Council of European
Judges «On standards concerning the
independence of the judiciary and the
irremovability of judges» European
practice is generally to make full-time
appointments until the legal retirement

' Topomosenko B. B. IIpuniunu cymnoBoi
Braaw: MoHOTp. / B. B. Toponosenko. — X.: [pa-
B0, 2012. — 448 c. — C. 42-45.
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age. This is the approach least problem-
atic from the viewpoint of independence
of judges (par 48)'.

The draft law on introducing amend-
ments the Constitution of Ukraine on
strengthening guarantees of judges’ in-
dependence of July 4, 2013 (register
Ne2522a) stipulated permanent appoint-
ment, dismissal from the office and
transfer to another court executed by the
President of Ukraine®. This draft was
recognized as confirming to the Consti-
tution of Ukraine (Opinion of the Con-
stitutional Court of Ukraine Ne 1-v/2012
of July 10, 2012%). So, there are good
reasons to believe that this approach is
appropriate and corresponds to Euro-
pean standards and it should be fixed at
the constitutional and legislative levels
while introducing a new stage of the ju-
dicial reform.

At the same time, renouncing the
system of permanent election of judges
should be accompanied with develop-
ment of efficient mechanisms of disclo-

' BucuoBok Ne 1(2001) KoncynbraTuBHOT
paau eBponeiicbkux cyanis «IIpo crannapTu
HE3aJIe)KHOCTI Cy/IOBHX OpraHiB Ta HE3MiHIO-
BaHICTh CyAAiB / MXKHAPOAHI CTaHIAPTH HE-
3aJIeKHOCTI cyniB: 30ipka mokyMeHTiB. — K.:
Honirpad-Excmpec, 2008. — C. 107-125.

2 TIpoekT 3akony Big 04.07.2013 Ne2522a
mpo BHeceHHs 3MiH 10 KoHcTuTynii Ykpainu
II0/10 TOCUJICHHS TapaHTii He3aJIeKHOCTI Cy/I-
niB [Enextpon. pecypc]. — Pexxum pocrymy:
http://zib.com.ua/ua/print/34236-proekt
zakonu vid 04072013 2522a pro vnesennya
zmin_do konst.html. — 3aronoBok 3 expana.

3 BucHoBok Koncrurymiiitnoro Cyay Ykpai-
HU y CIpaBi Mpo BHECEHHS 3MiH s10 craTeii 80,
105, 126, 149 Konctutymii Ykpainu Bix 10 mum-
Hs1 2012 p. Ne 1-8/2012 // Oin. BicH. Ykpainn. —
2012. — Ne55. — Cr. 2214.

sure and eliminating offenses within the
judiciary. Independence of judges does
not mean total lack of control. Current
legislation lack instruments of any ac-
countability of judges before court se-
nior officers or before any judicial bod-
ies. President of the court also has no
means of educational or disciplinary
influence on a judge. However, legisla-
tion of the EU countries provides spe-
cific procedures of the evaluation of ju-
dicial work.

The Consultative Council of Euro-
pean judges recommends all the mem-
ber-states to use both formal and infor-
mal procedures of evaluation that help
to improve the skills of judges, and,
thereby, the overall quality of justice.
Such means include assisting judges by
giving them an opportunity for self-as-
sessment, providing feedback and infor-
mal peer-review. The basic elements for
formal evaluation (where it exists)
should be set out clearly and exhaus-
tively in primary legislation (its grounds
and the procedure). Evaluation must be
based on objective criteria. Such criteria
should principally consist of qualitative
indicators but, in addition, may consist
of quantitative indicators. In every case,
the indicators used must enable those
evaluating to consider all aspects that
constitute good judicial performance.
Evaluation should not be based on quan-
titative criteria alone. In order to safe-
guard judicial independence, individual
evaluations should be undertaken pri-
marily by judges. Councils for the Judi-
ciary may play a role in the process.
Evaluations by the Ministry of Justice or
other external bodies should be avoided

270

Yearbook of ukrainiamn law



VA

Realliion of peindiiles of The stabus of judgs
fin #he conliesh of & new Sage of fudfidhl rataem

(par. 49 of the Opinion #17(2014) CCJE
of October 24, 2014 «On the evaluation
of judges’ work, the quality of justice
and respect for judicial independence»).

Thereby, national legislators should
give a thought on reinforcement of orga-
nizational legal measures regulating
monitoring of judges’ work results. To
that extend, it could be performed by a
judge’s duty to draw and submit an indi-
vidual annual report which would be a
subject to discussion at the meetings of
regional judicial self-government bodies
(specifically, at the gatherings of judges
of the relevant court). On one hand, sub-
mission of the annual report can strength-
en the level of personal responsibility of
a judge; on the other hand, it would al-
low discovering judges, who make a lot
of mistakes, systematically violate rea-
sonable time frames for consideration a
case, breach internal regulations of the
court.

Accountability of judges to society.
The idea of mutual accountability of a
judge to society constitutes a part of con-
ception of an accountability of a state to
nation. Responsibility of a judge should
be considered in two aspects: positive
and negative. As to the first aspect, ac-
countability of a judge is a willful main-
taining the principles of law and current
legislation while considering cases,
which lies in his scope of duties. Positive
accountability of a judge is a basic mod-
el of a lawful behavior of a judicial pow-
er holder based upon profound knowl-
edge of his professional duties and leg-
islation, and upon the respect of ethical,
moral values recognized by society.
Under conditions of mutual integration

between states a judge should focus on
recognized by international community,
specifically, legal reasoning of the Euro-
pean Court.

Negative accountability of a judge
features all the negative legal, organiza-
tional or material consequences as a re-
sult of implementing a sanction of a le-
gal norm. Negative responsibility shall
apply after a judge implemented proce-
dural or material law, which is proved by
ajudicial or law enforcement authorities’
act (for example, by a disciplinary body),
adopted through the proper legal proce-
dure. Imposing disciplinary or adminis-
trative sanction on a judge, criminal sen-
tencing or incurrence of liability to
cover damages according to civil law
appears to be consequences of negative
accountability of a judge.

The idea of accountability of a judge
to society has become of a special con-
cern nowadays. Two laws on lustration
of judges have been adopted due to influ-
ence of the society — «On restoration of
trust in judiciary of Ukraine» of April 8,
2014! and «On purification of govern-
ment» of September 16, 20142, In our
opinion, question of lustration should be
carefully considered.

First of all, drawing on lustration ex-
perience of the EU countries it is clear
that this type of accountability is insepa-
rable from its political background. If

! TIpo BiJJHOBIJICHHSI TOBIpH 10 CYA0BOI BJia-
v B Ykpaini: 3akon Ykpainu Big 08.04.2014 p.,
Ne 1188-VII// O¢im. BicH. Ykpainu. — 2014, —
Ne3l.

2 TIpo ouuriieHHs Biiau: 3aK0oH YKpaiHH Bijl
16 Bepecus 2014 p. Ne 1682-VII // Oin. BicHUK
VYkpainu. — 2014, — Ne 82, — Cr. 2317.
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lustration, established by law, appears to
be the legal accountability following the
procedure, then its backgrounds have
pronounced political coloring, as for the
assessment criteria of a certain action of
a judge lies in a period of judicial per-
formance, when the position of the Pres-
ident of Ukraine obtained a concrete
person. But in the meantime, legislation
regulating reasons and procedure of ren-
dering court decisions, which are subject
to lustration, hasn’t changed. Judges ac-
cording to their legal status are put aside
political process and cannot be partici-
pants of it, and, therefore, cannot be sub-
jects to political accountability. Experts
of Council of Europe, who provided an
analysis of the draft law «On restoration
of judiciary in Ukraine» in opinion of
March 24, 2014 emphasize that lustra-
tion provides a stable post-conflict situ-
ation, but in Ukraine continuation of
political tension is felt and therefore it is
necessary to consider risk of a preva-
lence of elements of political character
of the law over the legal'.

Second, if the Law of Ukraine «On
restoration of trust in judiciary of
Ukraine» envisages procedure of special
vetting of a judge according to his/her
commission and omission with respect
to maintenance of proper procedural
safeguards as those, provided for disci-
plinary procedure, than the Law of

! EkcriepTHHI BUCHOBOK J10 ITPOEKTY 3aKOHY
VYkpainu «IIpo BiIHOBICHHS JOBIPH /10 Cy10BOT
cuctemu Ykpaiuu»: / I Peiicuep, JI. Bunrep,
k. Mepnok [ Enextponnuii pecypc]. — Pexum
noctymy: http://zib.com.ua/ru/print/78632-
ekspertnoe zaklyuchenie k proektu
zakona o lyustracii_sudey .html. —3aromoBox
3 eKpaHa.

Ukraine «On purification of govern-
ment» determines accountability of a
judge by the sole fact of rendering deci-
sions of a special category, it barely con-
tains safeguards of the proper procedure
for a person who is a subject to lustra-
tion. This Law contravenes a number of
essential principles — presumption of in-
nocence, a right of a person to private
life (lustration may de-credit reputation
of a person), principle of fairness and
individualization of penalties. Mean-
while, the second stage of lustration pro-
vides some procedures with very serious
consequences — dismissal from the office
followed by a ban for occupation of
similar position during the period of 5 or
10 years. Thus, provisions of the Law of
Ukraine «On purification of govern-
ment» may challenged both in the Con-
stitutional Court of Ukraine and in the
European Court of Human Rights.

According to the Resolution 1096
(1996) PACE «On measures to dismantle
the heritage of former communist totali-
tarian systemsy, lustration should be un-
dertaken with respect to certain criteria.
Moreover, this procedure would comply
with the principle of the rule law if it
aims to avoiding infringements of fun-
damental freedoms and rights and of
democratization. Revenge cannot be the
lustration purpose. Political or social
abuses as a result of lustration are also
inadmissible.

One of the grounds for conducting
lustration, not connected to with political
factors, is delivery by the judge of the
decision, which is a subject to consider-
ation by the Court. Thus, according to
the par. 2 of the Article 3 of the Law «On
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restoration of trust in judiciary» vetting
shall be also conducted with regard to
judges, who as a single judge or as a
member of a panel of judges, considered
a case or rendered a decision with viola-
tions of the Convention for the Protec-
tion of Human Rights and Fundamental
Freedoms, established in a decision of
the European Court of Human Rights.
Upon the results of vetting of judges the
Interim Special Commission shall adopt
the opinion which may be forwarded to
the High Council of Justice — on purpose
to dismiss a judge for breaching an oath,
to the High Qualification Commission of
Judges — on purpose to impose disciplin-
ary sanctions on a judge, to the General
Prosecutor’s Office of Ukraine — for re-
viewing whether judge’s action really
have signs of criminal offence (Article 7
of the specified Law). Following the par.
5 par. 7 of the Article 3 of the Law of
Ukraine «On purification of govern-
ment» a judge should be dismissed from
the position and banned to occupy the
similar position for the period of 5 years
if his/her illegal decisions, commission
or omission, led to violation of human
rights and fundamental freedoms estab-
lished by the decision of the European
Court of Human Rights. This fact has to
be established by court in its decision
which has come into effect.

There is a severe problem with deci-
sions of the European Court against
Ukraine inasmuch as our state tradition-
ally takes leadership in a number of ap-
plications alleging the violations of hu-
man rights and in a number of decisions
where the European Court found viola-
tions of the European Convention of Hu-

man Rights. However, in our opinion,
the sole fact that a judge was engaged in
rendering a decision, which was chal-
lenged in the European Court, cannot be
a ground for accountability of a judge.
First of all, behavior of other bodies and
officials involved in a contentious case
should be assessed, since the court may
not be the only one engaged. The judge
could participate in trial and consider-
ation of a case, but he cannot be acces-
sorial to circumstances, which eventu-
ally led to violation of the ECHR. Sec-
ond, the guilt of the judge in commission
of illegal actions which led to that the
citizen challenged the decision of na-
tional court in the international has to be
ascertained. Third, according to the in-
ternational law responsibility for viola-
tion of the European Convention of Hu-
man Rights rests with a state. A judge,
as we believe, may be responsible for
engaging in violation of the rights and
freedoms established by the ECHR, only
in case of committing a criminal offence
as established by a guilty verdict which
has come into legal effect. Otherwise, it
would contradict current legislation and
international standards on immunity of
a judge.

The idea of electivity of judges is
closely connected with the principle of
the accountability of judges to society.
Recently this idea became especially
current central, suggestions to enshrine
in the legislation on judicial system the
right of a local community to elect judg-
es arose. Authors of this idea consider
that responsibility of the judge before a
community to which judge will be ac-
countant would be guaranteed by these
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means. In our opinion, it is necessary to
approach the expressed suggestions
carefully. First, the legislation of EU
countries doesn’t provide such model of
appointment of professional judges. Sec-
ondly, if the community elects the judge,
the judge will have moral obligations to
his voters, and respectively voters — the
right to demand from the judge delivery
of necessary (from the point of view of
voters) decision. It contradicts funda-
mental principles of judiciary, in par-
ticular, independence of judges. Besides,
elections of judges — rather expensive
process which won’t be able to provide
selection of judges on criteria of their
competence, high personal and moral
qualities. Elections always appear to be
a political process and it contradicts the
legal nature of a judicial branch of the
power. In case of elections of judges it
also appears unclear who will bring them
to responsibility — a community itself or
the special body within the judicial sys-
tem allocated with disciplinary powers.
Thus, in modern national conditions the
idea of electivity of judges is inadmis-
sible.

Competence is one of basic require-
ments to the professional judge and
emerges in qualification requirements to
him/her. On the one hand, the high level
of proficiency, personal and moral qual-
ities is the prerequisite for obtaining the
status of a judge. On the other hand —
maintenance of the competence at the
appropriate level is a duty of the judge
which needs to be carried out throughout
all term of tenure. Verification of profes-
sional eligibility of the judge at all stag-

es of his career belongs to powers of
judicial authorities.

In compliance with European stan-
dards judges have to be provided theo-
retical, practical initial and in-service
trainings.

In Ukraine this provision is duly ob-
served, functions of providing judges
with trainings are executed by National
school of judges of Ukraine and higher
educational law institutions which carry
out training of candidates for positions
of judges according to special programs.

For the purposes of increase of level
of competence of judges the suggestions
of the Supreme Court of Ukraine stated
in the resolution of its Plenum No. 1 of
April 11, 2014 concerning increase in
age from which a person can shall be
appointed to the judge’s position (from
25 to 30 years), and increasing this
length of work experience in the field of
law (from 3 to 5 years)! [18]. Such
changes will give the chance to recom-
mend for positions of judges persons
who have extended life experience and
weightier professional achievements. At
the same time revealing by the disciplin-
ary body of discrepancy of level of com-
petence of the judge to the position held

! TIponosumnii Bepxosuoro Cyny Vkpainu
TumuacoBiii criemianbHIN koMicii BepxoBHoi
Panu YkpaiHu 3 TUTaHb MiATOTOBKH 3aKOHO-
MPOEKTY Mpo BHeceHHs 3MiH A0 KoHcTnTymii
VYxkpainu: nmoct. Ne 1 [Ineaymy BepxoBHOTO
Cyny Ykpainu Bin 11 kBiTHs 2014 p. [Enex-
TpoHHUH pecypc]. — Pexxum gocrymy: http:/
www.scourt.gov.ua/clients/vsu/vsu.nsf/(docum
ents)/184A16A3C18F026DC2257CBB00394174
?0penDocument&year=2014&month=04&—
3aroyioBOK 3 eKpaHa.
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has to be the ground for imposing disci-
plinary penalties (training assignment to
the National school of judges of Ukraine
or dismissal from a position).

To summarize, it is necessary to em-
phasize the following. Further judicial
reform has to be directed on mainte-
nance of the fundamental principles of
independence of judges and their ac-
countability to society. Independence of
judges designates freedom concerning
impartial consideration of cases accord-
ing to the legislation and freedom at an
assessment of the actual facts of the
case. Procedural safeguards include a
right of a judge on a good faith error
responsibility for which bears the state,
and a special procedure of bringing
Jjudges to responsibility.

Responsibility of the judge in its pos-
itive aspect is a basic model of lawful
behavior of the judicial power holder
based on profound knowledge of func-
tions a judge, and provisions of regula-
tions, and also on respect to ethical,
moral values, recognized in society. Re-
sponsibility of the judge in its negative
aspect appears to be those negative con-

sequences of legal, organizational or
material nature following violation of
procedural and (or) substantive law
regulations by a judge and is based on
implementation a sanction of a legal
norm.

Grounds and procedures of bringing
a judge to responsibility have to be based
on standards of due legal process, name-
ly, observance of requirements of fair-
ness, impartiality, reasonable terms for
consideration of cases, proportionality
and individualization of legal responsi-
bility sanctions, ensuring procedural
safeguards of judge when considering
his/her case.

Legal status of the judge and his le-
gal responsibility have to be completely
excluded from political process as it re-
quired by the status of judicial power as
an impartial arbitrator in settling the
issues of law. A judge can t be the subject
to political and legal responsibility as it
will contravene the fundamental prin-
ciple of independence of the judiciary.

Published: [Ipaso Yrpainu. —2015. —Ne l. —
C. 131-142.
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Regarding the systematic measures
of judicial reform

The main objective of the judicial
and legal reform underway in Ukraine is
establishment of comprehensive, inde-
pendent and autonomous judicial system
based on the rule of law in accordance
with European standards of justice,
which would be able to ensure the best
standards of justice, effective proceed-
ings in all legal cases with important
legal implications and produce a fair
judgment.

When evaluating the measures to im-
prove effectiveness of the judicial sys-
tem scholars and practitioners tradition-
ally asses the work of judicial institu-
tions only. Meanwhile, the judicial
system is an open system (as defined by
the systems theory), its main activity is
closely associated with both persons that
go to court and take part in the trial and
the bodies that monitor the enforcement
of judicial acts, thus ensuring practica-
bility of restoration of and protection of
infringed rights. «Openness» of the ju-
dicial system implies that it subject to

mutual influence on the part of other
social systems. Society as a whole (or
the state), as a metasystem for the judi-
cial system, is comprised of separate
elements (subsystems) operating in ac-
cordance with established values and
regulatory practice. Should these ele-
ments deviate from this established or-
der, the function of the court in this
mechanism is to bring them back in line
with the established practice by protect-
ing the rights and freedoms of the human
and the citizen. In this way the judicial
system contributes to the stability of so-
ciety as a social system. At the same
time, society, as an external environment
in respect to the judiciary system, pro-
vides it with balanced resources (infor-
mation, human, and material) required
completing this task. Moreover, when
elaborating its optimum model, in addi-
tion to external relationships, the quality
of the functioning of the systems being
considered is affected by the internal
factors — the structure, the nature of re-
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lationships among the elements of the
system as well as its control mechanism.
In this context of particular importance
is the system of judicial self-governance,
i.e. the possibility to influence its self-
organization, to improve its form, con-
trol its adequate resource provision, etc.

In addition to the structure of the
«ideal» model of the mechanism of in-
teraction of the judicial system with
other elements (other subsystems) of the
general metasystem and the mechanism
of interaction among the elements
(courts) within the judicial system itself,
when regards to the efficiency matters
the system analysis theory singles out
the operation algorithm. This concept
reveals the mechanism of manifestation
of intrinsic properties of the system that
define its behavior according to the law
of functioning. This law can be put to
practice in different ways depending on
different operation algorithms, with the
system’s different functioning quality
and efficiency as a result'. In reference
to the judiciary system this means that
its efficiency is a function of the quality
of judicial procedure. Finding the most
appropriate forms of trial for each par-
ticular environment is an important ele-
ment in optimization of the functioning
of the judicial system.

At the same time, the number and
complexity of cases to be heard by courts
must correspond to the resources, i.e.

! Muno, O. I. TeopeTUKO-MIPUKIAIHI OCHO-
BU pealtizaiii KOHCTUTYIIHHOTO ITpaBa JIFUHI
1 rpoMaisTHUHA Ha CYAOBHI 3aXHCT y JIOCY0-
BOMY IIPOBa)KEHHI B KPUMiIHATBEHOMY TIPOIIEeCi
VYxpainu [Texct]: mororpadis / O. I. Ilwmmo. —
X.: Tlpago, 2011. —472 ¢c. — C. 37.

information, human, financial, resources,
etc., consumed by the judiciary system
from the external environment. If the
system’s tasks at hand are beyond the
required amount of resources, it impacts
the efficiency of the system itself in a
way that it shows maximum quality of
performance of its functions with mini-
mum resources consumed. In this situa-
tion, the quality should be monitored
both using internal and external mecha-
nisms, both public and social.
Unfortunately, there has not been any
systematic scientific analysis of the ef-
fectiveness of the judicial system in
Ukraine until now, though this issue has
already been highlighted in research by
international organizations and national
sociological services. Nevertheless, their
opinions have no binding effect for
adoption of adequate management solu-
tions. Thus, the European Commission
for the Efficiency of Justice (CEPEJ)
carried out a large-scale project to assess
the efficiency of the judicial systems of
the Council of Europe member states. As
noted by the authors of this project, the
data received should help national au-
thorities «to identify shortcomings in the
functioning of the national judicial sys-
tem and encourage judicial reform»?.
In our view, one can distinguish 4
main areas for improvement of the na-
tional judicial system: (a) adoption of the

2 Evaluation report of European judicial sys-
tems/European Commission for the Efficiency
of Justice (CEPEJ) — Edition 2014 (2010 data):
Efficiency and quality of justice [EnexTponnmnii
pecypc]. — Pesxum moctymy: https://wed.coe.int/
wcd/ViewDoc.jsp?Ref=CEPEJ(2010)Evalu-
ation&Language. — 3aroloBok 3 eKkpaHa
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judiciary model optimal for Ukraine; (b)
improvement of judicial procedure cur-
rently in effect; (c) optimization of the
personnel policy of the judicial power;
(d) solution of a number of problems
regarding administration of the judicial
system. Consistency of reform measures
must ensure that the judicial reform
yields the expected effect.

As far as the optimum Ukrainian ju-
diciary model is concerned, each new
«wavey of the judicial reform began ex-
actly exactly with the structural reorga-
nization of the judicial system. The
search for the «optimum» model of the
judicial system in most cases was re-
duced to addressing two main issues: (a)
centralization / decentralization of the
judicial system, and (b) scope of juris-
diction of courts. Thus, in 1996 the Con-
stitutional Court of Ukraine was estab-
lished; in 2001 all general jurisdiction
courts were moved under the control of
the single highest court — the Supreme
Court of Ukraine; in 2002 they created
a separate branch of the judicial system —
the courts of administrative jurisdiction;
in 2010 they set up the High Specialized
Court of Ukraine for Civil and Criminal
Cases, eliminated the subsystem of mil-
itary courts, altered functions of the Su-
preme Court of Ukraine. Obviously, the
search for the best judiciary model for
Ukraine is still underway. In particular,
today there is an ongoing debate on
elimination of high specialized courts,
merger of general and economic courts,
etc. There are several thoughts we would
like to share in this respect.

Note that under the currently effec-
tive Ukrainian Constitution of 1996 it is

not possible to return to the tree-level
court system by eliminating high spe-
cialized courts, since Ch. 3 Art. 125 pro-
vides for their a priori existence. How-
ever, we should probably have a closer
look into the reasons why the issue of
elimination of high specialized courts
emerged on the agenda at all. We believe
there are two reasons to this: Firstly, un-
der the present system and procedure of
court proceedings, the Supreme Court of
Ukraine has limited powers to perform
its basic function — to ensure integrity of
judicial practice and exercise direct in-
fluence thereon. We believe that this
problem can be resolved by amendments
to the procedural law, while these
amendments should (a) provide for the
right of citizens to file appeals directly
with the Supreme Court of Ukraine re-
garding rulings of high specialized
courts, whereby the case is denied ad-
mission to review by the Supreme Court
of Ukraine; and (b) to provide for incom-
pliance with the legal opinion of the Su-
preme Court of Ukraine as an indepen-
dent ground for cancellation of the judg-
ment. The second reason to raise the
issue of the elimination of high special-
ized courts is the actual practice of juris-
diction disputes, non-uniformity of prac-
tice of administration of law in such le-
gal relations, which generally violates
the international standard of justice —
predictability of judicial decisions. In
our view, this problem can also be solved
by changes in substantive law, which, in
particular, will grant the Supreme Court
Plenum the right to resolve conflicts of
jurisdiction between jurisdictions as well
as to revoke the Resolution of high spe-
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cialized courts if they lack unity as to
interpretation of the rules of administra-
tion of law in such legal relations. Should
such approach be acceptable, it would be
appropriate to provide for the composi-
tion of the Plenum of the Supreme Court
to consist of representatives of three ju-
risdictions. Finally, it should be added
that exceptional powers vested onto the
supreme court of a country is a common
practice in Europe, therefore, the gen-
eral idea of the drafters of the Law of
Ukraine «On the Judicial System and
Status of Judges» regarding the status of
the Supreme Court should be supported,
while legislative flaws found in actual
practice can be eliminated as shown
above, i.e. only by changes in proce-
dural and substantive law with no need
to initiate major reconstruction of the
judicial system.

As regards abolishment of special-
ized economic (and, perhaps, adminis-
trative?) jurisdiction, it should be noted
that the poly-system approach as a meth-
od to organize the judicial power is one
of the world trends for development of
modern judicial systems. It allows in-
creasing specialization of judges and
thus improving the quality of judicial
decisions, which is an additional guar-
antee of efficiency of the judicial system.
Therefore, we believe that in this respect,
the problem of ever more distinct legis-
lative division of powers among the ju-
dicial subsystems, development of meth-
ods of cooperation and coordination
among them, proposition of a mecha-
nism to resolve potential disputes is
more important than reorganization of
specialized jurisdiction. For that reason,

as we already mentioned above, we sug-
gest that the authority to resolve conflicts
of jurisdiction and other contentious is-
sues be vested to the Supreme Court of
Ukraine, which would allow maintaining
the integrity of the Ukrainian judicial
system.

As far as the areas for improvement
of judicial procedure are concerned,
studies by scholars from different coun-
tries show that among the priority mea-
sures to improve judicial procedures the
most prominent are 2 major problems:
high cost and long time of litigation. As
opinion polls show, these flaws are rel-
evant for the national court system as
well'. So, obviously, the optimization of
judicial procedure, too, should focus on
these two components.

As to the first component, i.e. cutting
the costs of trial, we think that, firstly, it
is important to develop institutions of
legal aid to facilitate out-of-court settle-
ment of legal disputes; secondly, it is
reasonable to set up «appeal filters» and
material sanctions for abuse of proce-
dural rights to delay the process; thirdly,
one should evaluate the positive effects
of implementation of international prac-
tices with regard to the functioning of
the system of private judgment enforce-
ment agents.

As far as the second aspect, i.e. re-
duction of time of proceedings, one
should bear in mind that the European
Court of Human Rights considers dura-

' Cran kopynuii B Vkpaini. [IopiBHsIbHUI
aHaJI3 3araJJbHOHAIIOHATBHUX JTOCIIKCHB:
2007-20009, 2011. 3BiT 3a pe3yabpTaTamMu COIi0-
JoriyHuX jociimkenb. [Teker] — Kuis, 2011, —
47c.
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tion of the trial beyond reasonable time
a violation of Art. 6 of the Convention
for the Protection of Human Rights and
Fundamental Freedoms, and many Eu-
ropean countries, such as: Belgium,
Great Britain, Austria, Czech Republic,
Denmark, Italy, Slovakia, Switzerland,
Croatia, Bosnia and Herzegovina,
France, Luxembourg, Norway, Spain,
Sweden and others even legislated that
unreasonable delay of the trial shall con-
stitute grounds for the interested parties
to initiate procedures to get financial
compensation from the state. Most of
Western countries have established prac-
tices to evaluate reasonable time for con-
duct of proceedings in different catego-
ries of cases— criminal, civil, administra-
tive. In their report members of the
working group of the European Com-
mission for the Efficiency of Justice
(CEPEJ) stated that the time of trial is
one of the main indicators of the effi-
ciency of courts. A prompt trial suggests
that the courts made best use of available
resources and is an evidence of efficient
judicial procedures. Conversely, pro-
longed court hearings may signal exist-
ing problems and inefficiency of the
judicial system'.

Under the management theory, the
common factors that lead to increased
time needed to complete any activity
are: (a) unjustified increased complexity

! Evaluation report of European judicial sys-
tems/European Commission for the Efficiency
of Justice (CEPEJ) — Edition 2014 (2010 data):
Efficiency and quality of justice [EnexTponumii
pecypc]. — Pesxum moctymy: https://wed.coe.int/
wcd/ViewDoc.jsp?Ref=CEPEJ(2010)Evalu-
ation&Language. — 3arojoBoK 3 eKpaHa

of a job, (b) redundant work, and (c)
inefficient methods used to complete it.
In our view, better efficiency of judicial
procedure with regard to its promptness
can be achieved by complex measures
in several areas, such as: organizational
improvement of the judicial mechanism;
development of institutions of out-of-
court and pre-trial settlement of dis-
putes; further development of the insti-
tutions of arbitration courts and similar
institutions for other types of cases (so-
called bodies of alternative justice); es-
tablishment of «filters» for review of
cases in order to eliminate abuse of the
law and deliberate delays in enforce-
ment of the judgment; development of
mechanisms of scientific organization
of labor for judges, procedures for their
professional development; introduction
of a single form of filing petitions with
the court, etc.

Regarding optimization of judicial
personnel policy, its importance was
emphasized still a while ago by a known
lawyer of the past A. F. Koni, who not-
ed: «no matter how good are the rules
to govern any activity, they may lose
their power and importance in inexpe-
rienced, rude and unscrupulous hands.»
These are judges, real people with spe-
cific backgrounds, levels of socializa-
tion and sense of justice, rather than the
court in general, who represent goals,
means and cultural values of the society
and act on behalf of the court as a social
and legal institution, establish objective
truth in a particular case heard in court,
impose penalty or punishment and ac-
quit thereof, make mistakes and correct
them.
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However, in our view, the most im-
portant problem of the modern judicial
system is the low level of social respect
for the judge, and, hence, tools of the
judicial power as a part of comprehen-
sive personnel policy effort should in-
clude not only measures of material and
legal protection of judges, but also «so-
cial rehabilitation» of the trade to en-
hance the court’s authority, respect and
credit in the eyes of the citizens, among
other things, due to positive model of a
judge as a first-class expert. Therefore,
the main areas for improvement of the
professional quality of the judiciary, in
our opinion, are: (a) development of the
Standards of compliance with judicial
profession, (b) optimization of the pro-
cedure for the choice of judicial candi-
dates, and (c) establishment an effective
mechanism to monitor their profession-
al competence. As far as the first area is
concerned, today we see a separate
branch conventionally called «judicial
anthropology» to originate and take
shape in the framework of the current
theory of the judicature. It is a system of
ideas about a «human judge» — a person
involved in judicial administration of
law, the specifics of its influence on the
social environment, about his or her
spiritual sphere and the formation of the
legal system. Although the judicial pro-
cedure is highly formalized, yet, legal
provisions are interpreted by a human,
that is a person endowed with conscious-
ness and will. This allows us to suggest
a direct relationship between personal
qualities of the judge and efficiency of
the judicial system since the entire pro-
cess of applying a provision of law to

legal relations in dispute is conscious
and purposeful. In other words, one
should admit that the procedural law it-
self cannot guarantee quality of justice
to the society because it can be subject
to personal qualities of the judge. An
argument to support this conclusion is
the practice of reversal (change) of court
decisions by another competent judge
(as by revision of a case in accordance
with the law). If personal qualities of the
judge had no impact on the process of
examination of the evidence, choice of
appropriate regulation and its application
to the particular case, judgments by the
first instance court would hardly be ever
changed by the court of higher jurisdic-
tion. As was justly noted by Yu. M. Gro-
shevyi, the personality of the judge takes
shape and develops in judicial activity
under directed influence of not only the
society and the state that defines the
goals, objectives and methods of admin-
istration of justice and ensures normal
conditions for successful performance of
judicial functions, but also the higher
courts, which ensure consistent applica-
tion of law in court practice. Hence, the
problem of studying the personality of
the judge and evaluation of the effect of
personal qualities on the discharge of his
functions involves identification, based
on the sociological concept of personal-
ity, of those qualities of a person, which
are appropriate for such a career and
facilitate duties of office'. The foregoing

! T'pouresoii, FO. M. TIpobremsr popmupo-
BaHUS CYAEHCKOro yOeXKJICHHS B YTOJIOBHOM
cynonpounsBozactee [Texer] / FO. M. I'pomre-
BOH. — XappKkoB: Bercur. mk., 1975. — 144 ¢. —
C. 3s.
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highlights the importance of ensuring
that the judicial system is staffed with
professionals that best fit the require-
ments to the judicial profession. The
study of personal characteristics of the
judge is of a great practical value since
it provides the theoretical foundation for
legislative effort to enshrine qualifica-
tion requirements set for both judicial
candidates and serving judges. For a per-
son already conferred the status of a
judge should keep on professional devel-
opment and must work towards self-
improvement, master his or her skills,
promptly adapt to changes and keep up
with the requirements of the time. So,
the objective of judicial anthropology
should be the study of the personality of
the judge combined with the analysis of
the content of his professional activity in
order to identify those of his qualities
that benefit his profession in terms of
efficiency and successful performance.
This analysis should result in the elabo-
ration of Standards of compliance with
judicial profession that can serve as ob-
jective criteria to evaluate the proficien-
cy of candidates for judicial, administra-
tive positions, serving judges when mak-
ing decisions regarding their transfer to
the higher court, etc.

From our point of view, the structure
of the Standards of compliance with ju-
dicial profession should feature require-
ments as to: (a) personal level of intel-
lectual development, (b) personal social
and psychological qualities and abilities,
and (c) level of legal culture. The Stan-
dards should be set based on the activity
and personality method, while their con-
tent should embody professionally im-

portant qualities of the judge. The Stan-
dards of compliance with the position of
judge of the court of appeal, the highest
specialized court or the Supreme Court
of Ukraine as well as the Standards of
compliance to administrative position in
court should form a part of the general
standards.'

As far as improvement of the proce-
dure of selection of judicial personnel is
concerned, we believe that the main
problem here is the actual steps to imple-
ment proclaimed intention to ensure the
functioning of the system of judicial se-
lection based on professional qualities
and objectivity. A comprehensive re-
search is required to identify acceptable
methods of evaluation of qualities and
skills of the judge crucial for his office,
outline the range of entities that may
conveniently handle the task as well as
to set the selection stage, where such
evaluation must be applied.

As regards improvement of control
of the competency of judges, after abol-
ishment of the concept of judges compe-
tency evaluation the mechanism to con-
trol due qualification of judges is primar-
ily based on the concept of advanced
training, with the concept of disciplinary
action serving this purpose in extraordi-
nary cases. Under effective Ukrainian

' Hanpuxkian, y CIIA icuye Ilepenik kpu-
TepiiB AKOCTEH, 3a IKMMHU OLIHIOETHCS BiATIO-
BiJTHICTB KaHIUAATA CYOBIiH MOCai, Ha Ky BiH
npereHaye. BusHaueHo mepeirik AKOCTeH 3a-
rajbHHX, @ TAKOXK JOJaTKOBUX SIKOCTCH OKPEMO
JUTSL CYAIB Mepiol 1HCTAHIIIT, anesIiiHuX
CyIliB Ta HaMJISAAOBUX cynaiB. — Jus.: Kpurepii
oninku [Texct] // Tapopm. BicH. Bumoi
kBamidikam. koMic. cyaaiB Ykpaiau. — 2008. —
Nel. - C. 15-23.
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laws advanced training is a right of the
judge that can be exercised by way of
either participation in associations of
judges or relevant training (Ch. 2 and 3
Art. 54 of the Law «On Judicial System
and Status of Judges»). Peculiarly
enough, the Georgian legislation, for ex-
ample, provides that «failure to complete
the special training course stipulated by
law within the specified dates and with-
out any good reason shall constitute
grounds for dismissal of the judge.»
However, in its Opinion No. 4 (2003) on
appropriate initial and in-service training
for judges at national and European lev-
els dd. November 27, 2003 the CCJE
emphasized that «it is unrealistic to make
in-service training mandatory in every
case, since, from its point of view, «the
fear is that it would then become bureau-
cratic and simply a matter of form» (Cl.
34). The CCIJE stressed that it is neces-
sary to disseminate a culture of continu-
ous training in the judiciary (CIL. 33)".
With due respect to this comment, we
would rather believe that the said culture
should be instilled, which is only pos-
sible under conditions of training, either
continuous or recurrent. We suggest that
the right of the judge for further training
be substituted for his or her ethical duty,
which will contribute to the establish-
ment of the institution of further training
as an element of monitoring of compe-

' . BucHoBok Ne4 (2003) KoncysabraTuBHOT
palu eBpoIechKUX cyaiB 10 yBaru Komirery
MinictpiB Pagu €Bpomu 11010 HaJICKHOT Ii/1-
TOTOBKH Ta IiABUIICHHS KBajidikaiii cyamiB
Ha HallIOHAJILHOMY Ta €BPONEHCHKOMY PiBHSX
[Texct]: CTpacOypr, 27.11.2003 p. / Mixkaapoa-
Hi cTaHmapTH B cepi cynounHcTna. — K.: Ietu-
Ha, 2010. — C. 115-120.

tence of judges. In addition, to ensure a
uniform policy in respect of profession-
al level of judges the Concept of further
training of judges should be developed.
It should provide for its goals, forms of
implementation, timing, recurrence,
form of monitoring if the course was
successfully completed, and most impor-
tantly — the consequences should the
results prove unsatisfactory.

Effective national legislation, unfor-
tunately, does not provide grounds for
dismissal of a person as a judge for the
reason of his or her professional incom-
petence. We believe that failure to pass
the test at the end of the training program
must be an indicator of professional in-
competence of a judge. If it is to be en-
shrined in law by legislative amendment
that further training is nothing but ethi-
cal duty of the judge, this may offer a
good reason for dismissal of the incom-
petent judge on the grounds stipulated in
Par. 5 Ch. 5 Art. 126 of the Constitution
of Ukraine — violation of the judge’s oath
of office. This Article implies that a
judge must exercise his or her duties
honestly and in good faith (Ch. 1 Art. 55
of the Law of Ukraine «On the Judicial
System and Status of Judges»). For these
reasons further training will become an
effective mechanism to monitor compe-
tency of judges and compliance of their
qualification to requirements of the pro-
fession.

As regards judicial discipline as a
mechanism to monitor competency of
judges, according to Cl. 18 of the Basic
Principles on the Independence of the
Judiciary, judges shall be subject to sus-
pension or removal only for reasons of
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incapacity or behavior that renders them
unfit to discharge their duties. In our
opinion, inappropriate level of qualifica-
tion of a judge forms a reason that im-
plies undermining the credibility of jus-
tice, the judicial power as a whole. How-
ever, inappropriate level of qualification
of'a judge must be proven. The status of
judges guarantees application of objec-
tive criteria to evaluate his or her profes-
sional competence to hold the office. In
our view, the only possible mechanism
for such evaluation available within the
existing legal framework is final testing
of judges upon completion of the ad-
vanced training course. Only negative
result of the test can be an objective
evidence of his or her professional in-
competence. Unfortunately however, the
legislation does not contain a provision
that would allow the High Qualification
Commission of Judges may adopt a deci-
sion to send a judge into a further train-
ing program based on the results of dis-
ciplinary proceedings. The feasibility of
amendment of the Law of Ukraine «On
the Judicial System and Status of Judg-
es» by adding such a provision is justi-
fied by the following: (a) it will facilitate
the introduction of objective criteria for
evaluation of conduct of judges; (b) it
will help to increase proficiency (quali-
fication level) of judges; (c) it will not
violate guarantees of autonomy and in-
dependence of judges; (d) it will create
conditions for application of disciplinary
procedure as an additional tool to control
the level of competence of the judiciary.
So, in general, these measures will con-
tribute to higher professional level of

judges and, hence, better efficiency of
the justice system.

And finally, here are some consider-
ations concerning improvements of the
mechanism of judicial administration.
The judicial system as an integral and
self-sufficient organization cannot be
considered truly effective, if it has no
powers or possibility to independently
run its activities (exercise administra-
tion). Provision of resources for admin-
istration is the timely provision of courts
with the necessary resources of adequate
quality and quantity («adequate resourc-
es «), establishment of effective proce-
dures for their distribution, accounting
and control. One can envisage several
variants of judicial administration: In the
first variant, the system may encompass
several «structural units», with compe-
tence to manage resources distributed
among them (for example, when courts
are in charge of financial, material and
technical resources, the High Qualifica-
tions Commission of Judges is respon-
sible for human resources, and the high-
est judicial agencies — for the informa-
tion). However, in order to ensure the
integrity of such system of judicial ad-
ministration, the integrity of the judicial
system administration policy, one should
assign a single coordinating body of the
judicial administration system (to ensure
the principle of effective management —
unity of direction) to be endowed with
powers to coordinate, control, develop-
ment of a concerned strategy for resourc-
es management, prompt operational
managerial decision-making and so on.
We believe that this task can be imposed
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on the Council of Judges of Ukraine and
the council of judges of specialized ju-
risdiction, which is hierarchically subor-
dinate to it. This model can be quite fea-
sible, provided minor changes and addi-
tions to the Law of Ukraine «On the
Judicial System and Status of Judges».
Another option, and a more radical
one, is to create within the structure of
the Supreme Court of Ukraine a separate
unit to be conferred the power of judicial
administration. This model, in our view,
has several advantages over the previous
one: Firstly, it will strengthen the posi-
tion of the Supreme Court of Ukraine as
the highest judicial institution in the sys-
tem of courts of general jurisdiction;
secondly, it will allow to focus exclu-
sively on management activities, which
will contribute significantly to increase
its professionalism, quality of manage-
ment decisions; thirdly, it will allow to
focus handling of all issues of organiza-
tional support of the judicial system in a
single center, thus creating conditions

for an effective, consolidated strategy of
development for the judicial system;
fourthly, it will allow to save financial
resources, which under the first model
are needed to maintain all structural
units of the system of judicial adminis-
tration; fifthly, for more effective imple-
mentation of managerial decisions of
this body and establishment of feedback
with individual elements of the judiciary,
the lower courts will also have separate
divisions formed in them, with their du-
ties to include operational management
of distribution, coordination, accounting
and control of organizational provision
of the courts with the necessary resourc-
es. However, the implementation of this
variant of organization of the system of
judicial administration requires substan-
tial changes in legislation and is to be
preceded by creation of a new concept
of judicial administration.

Published: IIpaso YVkpainu. — 2014. —
Ml —C. 233-242.

3 7/2018

285



UDC 343.8:340.13

I. Yakovets, PhD, Leading Researcher of the
Department for the Study of Penal Legislation
Problems, Academician of Stashis Scientific
Research Institute’s for the Study of Crime
Problems, Kharkiv

K. Avtukhov, PhD, Researcher of the De-
partment for the Study of Penal Legislation
Problems, Academician of Stashis Scientific
Research Institute’s for the Study of Crime
Problems, Kharkiv

Analysis of the legal framework for the process
of optimization of execution of punishments

In recent years, a certain regression
and return to the provisions subjected to
withering criticism in the past can be
noticed in the rulemaking activity in the
scope of penal enforcement. In Soviet
times, the criticism of the bourgeois pe-
nal enforcement system basic concept
was a separate area of research in the
field of corrective labor law. The re-
searchers of these aspects noted that the
main trend of bourgeois penal policy was
its inconsequence: the attempts to unite
and combine the strengthening of the
repression with seeking for the «progres-
sive» systems of the corrections regime,
which aim to influence prisoners through
a variety of benefits. At the same time,
the «readiness of the bourgeois peniten-
tiary science to justify any form of dete-
rioration of the prison regime» has been

noted'; as B. S. Utevskiy wrote in this
connection, «theoreticians-jailers re-
lentlessly followed the practitioners-
jailers»?.

Recently, the above-mentioned ap-
proach actually became a feature of na-
tional penal enforcement practice and
reveals in the permanent reduction of
prisoners’ rights and strengthening the
penal side of penitentiary regime, thus
also it often happens under the slogan of
penal enforcement conditions «human-
izationy.

! Kpumunonorus. McnpaBUTenbHO-TPYAO-
BO€ MpaBo. McTopus 10pUANYECKON HAYKHU :
MoHorpadus /oTB. pen. B. H. Kynpsisues. — M. :
Hayxa, 1977. — C 169.

2 Vresckuii b. C. TropemHast nonutuka da-
mu3ma / TropbMa KanuTaaucTUYECKUX CTPaH :
¢0. crareii / mox. pen. A. 5. Beimmackoro. — M
.. Cos. 3axoHomarenbcTBO, 1937. — C. 193.
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This circumstance has repeatedly
drawn attention of such authors as
A. P. Gel, T. A. Denisova, O. G. Kolb,
O. V. Lysodyed, A. H. Stepanyuk and
others, however, the continuous legisla-
tive changes of dubious quality require
turning to this question once again, for
the aim of separating the questionable
legal norms and trying to find out the
reasons for their adoption.

In 2010, the Law of Ukraine «On the
Amendments to the Criminal Executive
Code of Ukraine for the rights of con-
victs in penal institutions» was adopted.
This act has somehow reduced some
prisoners’ rights and imposed additional
duties on them, simultaneously expand-
ing the rights of administration.

The most controversial point of the
amendments was the update of article
121 part 3 CEC of Ukraine. Before
adopting the law, this rule provided that
«the cost of food, clothing, shoes,
clothes, public and other services pro-
vided to the prisoners who persistently
evade from work is seized from their
personal accounts. In case of empty bal-
ance on the convict’s account, the cor-
rectional institution has the right to ap-
peal to the court». Obviously, this provi-
sion refers only to those prisoners who
«maliciously persistently evade from
work» and, of course, in case when it
was where to work and what to do. Un-
der these conditions, the cost of their
staying in prison in case of lacking funds
on personal accounts could be seized by
court from the income they receive at
liberty. The new edition gave the admin-
istration the right to charge through a
lawsuit the cost of keeping in the colony

of all prisoners who don’t work. And it
does not already matter, whether the in-
stitution (state) provides an opportunity
to the convict to earn money or not,
whether a person wants to work — every-
one has to pay for the staying in colony.

The role of public in the penal insti-
tutions and authorities practice used to
be much limited. For instance, the new
edition of article 25 CEC of Ukraine
says: «the associations of citizens, reli-
gious and charity organizations, indi-
viduals in order prescribed by this Code
and the laws of Ukraine, can assist penal
institutions and authorities in re-educat-
ing the convicts and providing social and
educational work». The opportunity of
possible direct participation in re-edu-
cating and re-socialization the convict
were removed. Moreover, the new edi-
tion of paragraph 2 part 6 article 59 CEC
of Ukraine provides an opportunity for
the administration of the correctional
center to visit the premises where the
convict and his family members live
without any sentence. In this connection
there emerges an issue concerning the
respect for the right of prisoners’ family
members to inviolability of the home.
The mentioned law contains a wide
range of such «improvementsy». Further-
more, the attraction to unjustified restric-
tions only strengthens: for example, the
Ministry of Justice of Ukraine on March
18,2013 by Order Ne460/5 had adopted
Detention Centre Internal Regulations of
the State Penitentiary Service of Ukraine.
We can state that adopting this legal act,
of course, was crucial to ensure the pre-
trial detention centers unanimous prac-
tice and manage the various aspects of
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personal treatment in these institutions.
Recently, the practice of detention cen-
ters in Ukraine has been constantly crit-
icized, and numerous cases of gross vio-
lating prisoners’ detention conditions,
human rights and cruel treatment came
public'. Their existence is directly de-
fined in the acts of the President of
Ukraine, particularly, in his Decree of 8
November 2012 «On the Concept of
State Policy in the State Penitentiary
Service of Ukraine Reform». The dis-
crepancy of prisoners and persons taken
into custody detention conditions with
the national legal norms and European
standards was repeatedly noted in the
reports of the Ukrainian Parliament
Commissioner for Human Rights and
authoritative international organiza-
tions — the UN Committee against Tor-
ture, the UN Human Rights Committee,
the European Committee for the Preven-
tion of Torture and Inhuman or Degrad-
ing Treatment or Punishment.

In our opinion, the removal of these
exactly shortcomings should had been
chosen as the aim of recently adopted
Internal Regulation. This is particularly
important for implementing of strategic
constitutional principles of the rule of
law and the rule of legality, which in

! Kpaina 3a konwuyum apotom //
http://archive.wz.lviv.ua/articles/100000; CI30.
Po3nymu Hanm mobadueHHM # mouyTum //
http:/nbnews.com.ua/blogs/75327/; CymHi «pe-
Kopan» YKpainu B €Bpocyi 3 paB JIOAUHH //
http://www.bbc.co.uk/ukrainian/mobile/poli-
tics/2013/01/130110_european_court_judg-
ment_ukraine sd.shtml; Ykpainceki CI30: 3a-
JWII HAJI0 KOKEH, XTO CIOIH MOTparuise //
http:/humanrights.com.ua/130. — 3aromoBox
3 eKpaHa.

turn, directly refers to the necessity of
strict ensuring and reliable protection of
citizen’s rights and freedoms. However,
a more detailed review of this document
reveals not the attempts of the Ministry
of Justice of Ukraine and the State Pen-
itentiary Service of Ukraine to imple-
ment the necessary guarantees for main-
taining human rights and international
standards in this area, but, on the con-
trary, a «return» of detention centers at
the times of Gulag, totalitarianism and
illegality.

The Rules limit the right to receive
legal aid and personal protection. One of
the forms of obtaining such an aid is
meeting a defender. Law of Ukraine «On
Preliminary Detention» clearly and un-
ambiguously states: «a person taken into
custody is entitled to meet the defender
alone, without limiting the number of
visits and their duration in the time free
of conducting investigative actions» (ar-
ticle 12). That is the legislation provides
only one restriction on a date with a de-
fender — carrying out investigative ac-
tions. The adopted Rules limit signifi-
cantly the time of meeting the defender,
by stating that they are held not only in
time free of conducting investigative
actions, but only during the hours fixed
in the schedule. A Typical Daily Sched-
ule is given in Annex 6 to the Rules. The
latter assumes that the investigative ac-
tions and meetings are held from 9.00 to
18.00. Besides, Section 4.2 of the Rules
prohibits the withdrawal of prisoners for
meeting the visitors during lunch from
12.30 to 14.00. Thus, if investigative
actions drag or a prisoner is involved in
other social and educational activities in
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the prison, including meals, he is unable
to communicate with a defender. Rules
also impose on prisoners duties not pro-
vided by law. E.g., article 10 of the Law
of Ukraine «On Preliminary Detention»
determines the exhaustive duties of pris-
oners, but the Rules require fulfilling the
following additional requirements which
are no way related to the purpose of the
detention center functioning and custody
(paragraph 4.2): to get out of beds, to
rank and greet the detention center staff
at their entrance to the cell; to share last
name, first name and patronymic at the
request of detention center staff; to give
written explanations; to observe silence;
to maintain the rules of conduct; to keep
the walking yards clean; to keep hands
behind the back while moving outside
the camera in and outside the prison; to
make beds after getting up according to
sample set by the detention center ad-
ministration; to make wet cleaning etc.
These responsibilities are not only in-
consistent with the obligations outlaid in
the law, but also, in some cases, are de-
grading because of the foreseen dispro-
portionate subordination to the prison
staff eradicate any personality.

And the stated is not the full given
the deterioration of convicts and prison-
ers legal status. Perhaps, the new chang-
es to the CEC of Ukraine of September,
2013, which are also positioned as an
expression of further humanization, have
been made not only for the purpose of
these regulations development and their
covering the preventive measure of cus-
tody but also for the procedure of penal
enforcement.

Anyhow, in fact the improvement of
prisoners’ status did not occur. Thus, the
aforementioned Act introduced changes
to the article 95 CEC of Ukraine con-
cerning restrictions on visits (excluding
meeting the lawyer) for prisoners during
their detention in the quarantine, diag-
nostic and distribution premises; as well
as their right to obtain and use a range of
things, including watches. In our opin-
ion, the ban on smoking in security,
safety and protection (single) cells is
extremely punitive. It is unclear, how
exactly the ban on hanging photos, pic-
tures, cards, clippings from newspapers
and magazines on the walls, lockers,
beds and jobs; keeping animals or gar-
dening can improve the condition of
prison regime or educational work with
prisoners. The bans to «cook and eat
food in unexpected places» seem to be
quite ridiculous as penal institutions do
not provide any places for cooking at all.

The changes introduced in the article
111 of the Code, which have been sup-
posedly designed to organize short trips
outside the penal and correctional fa-
cilities. In fact, this rule actually involves
deprivation of permission for short trips
outside the penitentiary institution due
to exceptional circumstances for those
who serve punishment in correctional
facilities with a minimum level of safety
with common conditions. That is a sig-
nificant restraint of prisoners’ legal sta-
tus. The practice of giving short-term
trips for this category of prisoners origi-
nates from the Soviet times and has al-
ready proved its positivity. We failed to
find information about a single case
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when a person who has been permitted
to go outside the minimum security lev-
el colony with common conditions for a
short time and didn’t return to the place
of serving punishment during Ukrainian
independence, although, for example, at
the time of natural disasters in the Car-
pathians, this practice was rather wide-
spread. Besides, it is necessary to note
that in accordance with part 1 article 111
CEC of Ukraine, this permission is giv-
en individually, taking into account the
identity and behavior of each particular
prisoner. This legal provision exactly
excludes the possibility of permitting a
trip to insufficiently examined or danger-
ous person. Therefore, the statement
about the supposedly increased danger,
as well as inadequate study of prisoners’
personalities in colonies with minimum
security level with common conditions
is not based on facts. However, this did
not change the attitude to the mentioned
rule and it was accepted.

The rule of giving the prisoners who
serve punishment by being placed in a
security, safety or protection (single) cell
telephone conversations exceptionally
for the purpose of educational impact or
due to unique personal circumstances
seems to be unfounded and inappropri-
ate. Under this approach, in case of pen-
itentiary administration unreasonable
actions, a prisoner is in fact deprived of
the opportunity to inform the others and
use the right for legal aid. In addition, in
a range of cases, he cannot even warn
relatives about staying in complete insu-
lation and causes of failure to appear, for
example, on a date. This creates unnec-
essary complications for the relatives of

the convict, who in any case cannot be
punished for the offense committed by
the violator. At the same time, giving to
the administration a right to decide
whether to give a convict phone call or
not, provides a solid foundation for staff
manipulations. A certain real attempt to
improve the situation of prisoners is
adopting the new Amendments to the
CEC of Ukraine of April 8, 2014. The
relevant Law is dedicated to a wide
range of issues governed by different
chapters of the CEC of Ukraine, and oc-
curs to be an attempt of its large-scale
revision. Although implementing the
majority of proposals really contributes
to the future improving penal enforce-
ment conditions, it should still be stated
that numerous controversial issues pre-
scribed in the law draft.

In particular, the text of part 6 article
8 CEC of Ukraine establishes the follow-
ing: «The head of penal facility admin-
istration is personally responsible for
hosting the convicts who have arrived at
the institution. At the same time it is pro-
hibited to host such persons with those
who have two or more convictions, as
well as those that may adversely affect
them due to the latters’ psychological
qualities». However, the implementation
of such a provision is related to a number
of issues: how can the head of the insti-
tution define a group of prisoners who
can set adversely affect others due to the
latters’ psychological qualities just on
their arrival. Besides, how to act, if
there’s only one free room for prisoners’
reception and among them there are both
previously convicted twice and more
times and sentenced for the first time.
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How to distribute a group of prisoners
that includes a single convict who has
two or more convictions, e.g., keep him
in a separate room?

Also the CEC of Ukraine phrase «to
fulfill legitimate requirements of penal
institutions administration» throughout
the text is changed to the phrase «to ful-
fill requirements of penal institutions
administration established by law». The
feasibility of the change also raises cer-
tain doubts as the legislation is incapable
to contain a list of all possible adminis-
tration requirements. The previous edi-
tion regulated this issue more carefully,
as it did not require mandatory fixing the
list of requirements by law, but merely
established criteria for their legality. The
updated edition of article 11 CEC of
Ukraine in a number of cases defines the
pretrial detention facilities as a penal
institution. However, this change re-
quires further amendments to other legal
acts as well, including the Law of
Ukraine «On the State Penitentiary Ser-
vice», and the accompanying law draft
papers state that the adoption of this bill
would not require any amendments to
other legal acts. In addition, the recogni-
tion of a detention center as a type of
penal enforcement institution requires
creating all the elements of penitentiary
regime and other requirements provided
by law for penal enforcement institutions
in detention centers.

Part 8 article 11 CEC of Ukraine es-
tablishes that military units, guardhous-
es and disciplinary battalions are orga-
nized and removed by the Ministry of
Defense of Ukraine, by the consent of
the State Penitentiary Service of Ukraine.

However, there arises a question con-
cerning the appropriateness of extending
State Penitentiary Service of Ukraine
powers on the order and functioning of
such purely military formations, as mil-
itary units, guardhouses and disciplinary
battalions. Legal regulation of these in-
stitutions practice should be within the
Ministry of Defense of Ukraine compe-
tence. It also causes concern as to wheth-
er «prisoners» was an appropriate con-
cept to use in article 21 CEC of Ukraine,
as it would be correct to point on the
convicts who serve the sentence, not
only indicating persons in custody, liter-
ally prisoners under national law and
legislation.

The changes have establish the range
of rights for those who visit penal en-
forcement institutions without special
permission, particularly, they have right
to examine personal records of prisoners
and other documents, to communicate
with any penitentiary staff and prisoners
(under the condition of anonymity).
However, under this wording of visitors
right actually imposes a duty for all
workers and prisoners to communicate
with visitors. It is therefore necessary to
fix along with anonymity the «voluntari-
ness» of such communication. The sub-
stantial violation of prisoners and their
family members’ right for privacy should
be specifically noted because of the pos-
sibility of unauthorized people’s access
to the personal records. The issue of
medical confidentiality is a sensitive
question as well due to the access to
medical cards.

Indicating the mass media as an en-
tity that can assist penal institutions in
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re-educating convicts and providing so-
cial and educational work appears inap-
propriate. The aim of mass media is to
collect and highlight information, not to
make the re-educational impact influ-
ence. This norm can lead to trespasses
on practice.

The procedure of fine enforcement
undergoes conceptual changes according
to the analyzed Law. It has been actually
proposed to divide this punishment into
two types: the recovery of fine as the
main form of punishment or as an ad-
ditional punishment. However, the pro-
posed changes to the existing procedure
do not solve a number of questions, in-
cluding the forced recovery of fine in
case of its imposture as the main form of
punishment, because article 27 CEC is
proposed to edit as follows: «if a convict
evades paying the fine as the main pun-
ishment, he should be liable to criminal
responsibility under the Article 389 of
the Criminal Code of Ukraine». In addi-
tion, the following changes to the CEC
of Ukraine for their proper implementa-
tion require appropriate amendments to
article 389 of the Criminal Code. Other-
wise, the amendment of the CEC of
Ukraine will contribute to an additional
source of conflicts between the specified
Codes. The difference in the terminology
used in the article 26 CEC of Ukraine is
also worth noting. Thus, the first parts
are about the «fine imposed as the main
punishment» so it is about the sentenced
criminal punishment. While part 5 con-
tains the phrase «fine prescribed under
the sanction of the Criminal Code of
Ukraine as an additional punishment»
that is about quite a different stage of the

criminal procedure and our legislator
refers not to the actual sentence, but only
to the wording of the Criminal Code
sanction. And due to this the question
arises — how to act if the article provides
fine as an additional punishment, but it
was for some reason appointed as the
main punishment. Obviously, the legisla-
tor should use unanimous terminology.

It was offered to fix the following in
article 84 CEC of Ukraine: «the con-
victed militaries that are undergoing
treatment are guaranteed with legal aid
and telephone calls in accordance with
the provisions of this Code». But how is
it possible to «guarantee» phone calls to
individuals who have no family or rela-
tives, and have nowhere to call? Only the
right for phone calls should be guaran-
teed!

Certain provisions of the law openly
degrade the legal status of persons sen-
tenced to imprisonment. Thus, offenders,
convicted for the first time for commit-
ting grave crimes earlier could stay in
detention center, regardless of their fault,
whereas now only those who have of-
fended through negligence are enabled
of it. Next, article 93 is revised to read
as follows: «the sentenced for imprison-
ment serve all the term of punishment in
a single correctional or educational col-
ony, usually within the location accord-
ing to his residence or the place of his
relatives». However, it is not clear who
exactly should choose where the convict
serves the punishment: within his resi-
dence or the one of his relatives. This
uncertainty will provoke corruption.

Article 116 establishes: «the force-
feeding may be carried out only in cases
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when, in doctor’s opinion, the convict’s
condition worsens much because of re-
fusing the food». Using the concept «in
opinion» should be admitted unaccept-
able as the question of applying such an
extreme means of their response should
be resolved through considering and fix-
ing concrete facts.

Indisputably, we should recognize
the further improvement of the penal
enforcement conditions and detailing the
legal regulation of this issue appropriate;
but, however, the approved changes will
not solve all the problem points, and in
some cases will create the basis for their
increase. Speaking of rulemaking in the
field of penal enforcement, the attention
should still be paid to the following fact:
the main role in changing both the cur-
rent legislation and the practice of penal
enforcement belongs to the authority,
which ensures directly provides the ex-
isting penal enforcement procedure — the
State Penitentiary Service of Ukraine. It
is fixed as well on the level of normative
documents: under the Regulation of
State Penitentiary Service of Ukraine,
this service exactly is the initiator of leg-
islative and strategic changes in the
sphere of criminal penalties execution'.
The law draft is necessarily agreed with
all the concerned Departments, legal

! Permament AIITCY // http://www.kvs.gov.ua/
peniten/control/main/uk/publish/article/636414.

service and the First Vice-Chairman of
the State Penitentiary Service of Ukraine
before submission to the Head of State
Penitentiary Service of Ukraine. In oth-
er words, the changes are developed
those who carry them out in the future.

Under this approach the rulemaking
of State Penitentiary Service of Ukraine
will always have a bias towards reducing
their workload and reducing responsibil-
ity that doesn’t allow optimizing this
procedure. According to our definition,
optimization is the procedure of select-
ing the best option of improving the pe-
nal enforcement from the existing, what
requires a maximum number of propos-
als for the directions of further changes
in the scope of penal enforcement. Im-
posing this task on one authority, which
1s the direct executor of innovations, will
not allow ensuring this condition. So, it
should be stated that recent attempts to
improve the legal status of prisoners and
conditions of serving the particular pun-
ishments were carried out with numer-
ous mistakes caused both by small draw-
backs and fundamental problems in the
law-making area.

Published: Bicnuux acoyiayii KpuminaibHo2o
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